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2  INTERSTATE  COMMERCE  REPORTS. 

/.  T.  Marchand  and  ^Y.  G.  Fairchilds  for  the  Commission. 
J.  H.  Richards  for  the  Missouri  Pacific  Ry.  Co. 
H.  Whiteside  for  the  Atchison,  Topeka  &  Santa  Fe  Ry.  Co. 
F.  L.  Martin  and  R,  A.  Jackson  for  the  Chicago,  Rock  Island, 
&  Pacific  Ry.  Co. 

Report  and  Opinion  of  the  Commission. 

Prouty^  Commissioner: 

This  inquiry  was  undertaken  by  the  Commission  upon  its 
own  motion  in  consequence  of  informal  complaint  that  the 
Hutchinson  &  Arkansas  River  Railroad,  while  not  a  railroad  in 
fact,  was  receiving  divisions  of  the  rate  for  the  transportation 
of  salt  from  Hutchinson,  Kansas.  Two  hearings  were  held,  one 
at  Hutchinson,  December  5,  1903,  and  another  at  Chicago,  De- 
cember 22,  1903.  The  Hutchinson  &  Arkansas  River  Railroad 
Company,  the  Hutchinson-Kansas  Salt  Company,  and  the  three 
railway  systems  entering  Hutchinson  were  all  represented  upon 
each  of  these  hearings. 

Hutchinson  is  the  center  of  the  salt  industry  in  Kansas,  al- 
though plants  are  in  operation  at  several  other  points  in  that 
vicinity,  the  salt  beds  being  of  extensive  area.  Kansas  salt  mills 
are  at  the  present  time  known  as  '^trust"  and  "independent." 
The  Commission  has  no  information  as  to  the  existence  of  any 
trust ;  but  it  did  appear  that  the  so-called  "trust"  mills,  nine  in 
number,  with  a  producing  capacity  of  3,500  barrels  per  day, 
in  the  aggregate,  were  all  owned  or  controlled  by  the  Hutchin- 
son-Kansas Salt  Company,  while  the  "independent"  mills,  seven 
in  number,  with  an  individual  capacity  of  from  200  to  500  bar- 
rels, and  an  aggregate  daily  capacity  of  2,500,  were  each  oper- 
ated by  a  single  person  or  company. 

Kansas  salt  is  produced  by  evaporating  brine  pumped  from 
salt  wells.  The  salt  as  it  leaves  the  evaporating  pan  is  known  as 
"bulk  salt."  Ordinarily,  salt  is  marketed  in  barrels  or  other 
packages,  but  the  packing  houses,  which  use  very  large  quanti- 
ties, receive  it  from  the  mill  in  bulk  in  carload  lots,  thus  avoid- 
ing the  expense  of  barreling  or  otherwise  packing.  To-day,  the 
rate  on  bulk  salt  from  Hutchinson  to  Kansas  City  and  other 
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Missouri  Kiver  points  taking  the  Kansas  City  rate,  is  10  cents 
per  hundred  pounds,  on  barrel  salt  12  cents.  During  the  last 
five  years  this  rate  has  been  as  low  as  6%  cents.  It  was  suggested 
in  the  testimony,  although  this  was  not  gone  into  in  detail,  that 
salt  rates  from  Hutchinson  to  the  Missouri  River  had  not  been 
strictly  maintained  until  the  spring  of  1902.  Since  then  it  was 
said  that  the  published  rate  had  in  all  cases  been  collected. 

In  July,  1902,  a  railroad  corporation  was  organized  under 
the  laws  of  Kansas,  known  as  the  Hutchinson  &  Arkansas  River 
Railroad  Company.  The  avowed  object  of  this  company  was 
to  construct  a  railroad  from  Kechi  to  Hutchinson  foi:  the  pur- 
pose of  bringing  the  St.  Louis  &  San  Francisco  Railroad  into 
the  latter  town.  A  survev  of  this  line  was  effected  and  esti- 
mates  made  of  the  amount  of  grading  required,  but  nothing  wa.s 
ever  done  toward  the  construction  of  the  road  itself.  Anotlier 
purpose  was,  it  was  said,  to  reconstruct,  combine,  and  connect 
the  plants  owned  by  the  Hutchinson-Kansas  Salt  Company  in 
such  a  way  that  cars  could  be  conveniently  handled  in  and  out 
of  its  different  mills. 

The  largest  mill  operated  by  the  Hutchinson-Kansas  Salt 
Company  is  known  as  the  Morton  mill,  with  a  capacity  of  about 
1,100  barrels  per  day.  The  tracks  of  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  run  on  one  side,  and  those  of  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company  on  the  other 
side  of  this  mill,  and  there  are  two  switches  connecting  both  sides 
of  the  mill  with  these  tracks.  There  is  also  what  is  called  the 
"cinder"  track,  the  use  of  which  did  not  appear.  The  entire 
length  of  these  sidings  is  between  4,000  and  5,000  feet.  They 
had  been  constructed  by  the  Morton  company  for  the  purpose  of 
connecting  its  plant  with  both  of  these  railroad  systems,  and 
also,  apparently,  for  convenience  in  unloading  the  coal  used  in 
the  operation  of  that  mill,  and  had  been  in  use  for  several  years 
when,  in  July,  1902,  this  railroad  company  was  organized. 
Soon  after  its  organization,  the  Hutchinson  &  Arkansas  River 
Railroad  Company  bought  of  the  Hutchinson-Kansas  Salt  Com- 
pany these  side  tracks  for  about  $8,000 ;  and  this  was  the  only 
track  which  that  company  owned.  It  had  no  equipment  of 
any  kind. 
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It  was  said  that  the  reason  for  not  constructing  its  proposed 
track  from  Kechi  was  because  the  St.  Louis  &  San  Francisco 
had  been  absorbed  by  the  Jtock  Island  system^  and  therefore  no 
longer  desired  an  independent  entrance  into  Hutchinson. 

The  capital  stock  of  the  Hutchinson  &  Arkansas  River  Rail- 
road Company  consists  of  800  shares,  of  the  par  value  of  $100 
each,  of  which  794  were  originally  subscribed  for  and  are  still 
owned  by  one  Joseph  P.  Tracy;  the  other  6  shares  are  held,  1 
each,  by  the  directors  of  the  company.  These  directors  are, 
Joseph  P.  Tracy,  D.  Peterkin,  Mark  Morton,  Joy  Morton,  J.  C. 
Baddeley,  Frank  Vincent  and  G.  Phillips.  The  oflScers  of  the 
railroad  company  are:  President,  Joy  Morton;  vice  president, 
Frank  Vincent ;  treasurer,  Mark  Morton ;  general  manager,  Jo- 
seph P.  Tracy ;  assistant  general  manager,  Frank  Vincent.  Joy 
Morton  is  the  president,  and  Mark  Morton  the  treasurer,  of  the 
Hutchinson-Kansas  Salt  Company,  while  Frank  Vincent  is  the 
resident  manager  of  its  works  at  Hutchinson.  It  will  be  seen 
that  all  the  oflScers  of  the  railroad  company  except  Mr.  Tracy, 
are  also  oflScers  or  employees  of  the  Hutchinson-Kansas  Salt 
Company.  The  testimony  did  not  show  deflaiitely  who  Mr. 
Tracy  was.  Baddeley  and  Phillips  are  clerks  in  the  oflSce  of  the 
Hutchinson-Kansas  Salt  Company,  and  Peterkin  the  private 
secretary  of  Joy  Morton.  Upon  the  first  hearing,  Mr.  Joy  Mor- 
ton testified  that  he  and  those  whom  he  represented  owTied  the 
entire  capital  stock  of  the  Hutchinson-Kansas  Salt  Company. 
Upon  the  second  hearing  he  gave  an  extended  explanation  of  his 
individual  ownership,  but  so  far  as  this  case  is  concerned,  it 
■seems  unimportant  to  report  those  facts. 

Three  railroad  systems  enter  Hutchinson  and  transport  salt 
from  there  to  various  markets.  These  are  the  Atchison,  Topeka 
&  Santa  Fe  Railway ;  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way ;  and  the  Missouri  Pacific  Railway.  Soon  after  the  organi- 
zation of  the  Hutchinson  &  Arkansas  River  Railroad  Company, 
and  the  purchase  of  the  switches  of  the  Morton  plant  from  the 
Hutchinson-Kansas  Salt  Company,  Mr.  Tracy  approached  the 
traflSc  oflScials  of  the  three  systems  above  named.  It  did  not 
appear  with  which  one  he  first  negotiated,  but  his  statements  to 
all  were  identical.     He  represented  that,  owing  to  competitive 
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conditions  upon  the  Missouri  Eiver,  both  foreign  salt  and  do- 
mestic salt  from  the  East  were  being  sold  there  in  large  quanti- 
ties, and  that  if  any  bulk  salt  was  to  be  moved  from  the  Hutch- 
inson field  to  the  Missouri  River  packing  houses,  some  induce- 
ment must  be  held  out  to  the  producers;  and  he  stated  that  if 
thev  would  allow  the  Hutchinson  &  Arkansas  Eiver  Railroad 
Company  a  division  of  the  rate  from  Hutchinson  to  the  Mis- 
souri River,  a  price  would  be  named  on  that  salt  which  would 
sell  it  in  competition  with  other  sources  of  supply,  and  which 
would  at  least  continue  the  present  movement  of  bulk  salt  from 
Hutchinson  to  various  Missouri  River  points. 

The  rate  on  bulk  salt  at  this  time  from  Hutchinson  to  Kan- 
sas City  was  10  cents — 12  cents  to  Omaha — and  an  agreement 
was  entered  into  with  Mr.  Tracy  that  the  Hutchinson  &  Arkan- 
sas River  Railroad  Company  should  be  allowed  a  division  of  25 
per  cent  of  this  rate,  which  should,  however,  in  no  case  exceed 
50  cents  per  ton,  on  all  bulk  salt  shipped  to  Missouri  River 
points.  In  accordance  with  this,  the  Santa  Fe  Company  and 
the  Missouri  Pacific  Company  issued  in  due  form  tariffs  by 
which  the  Hutchinson  &  Arkansas  River  Railroad  Company  was 
made  a  party  to  all  their  salt  rates  from  Hutchinson  in  every 
direction.  The  tariff  of  the  Rock  Island  Company  named  the 
Hutchinson  &  Arkansas  River  Railroad  Company  a  party  to 
tariffs  on  bulk  salt  only. 

After  the  making  of  this  arrangement,  there  was  no  change 
whatever  in  the  method  of  handling  this  sarlt  from  the  Morton 
mill  or  from  any  other  mill.  It  was  billed  in  the  same  way, 
was  taken  out  by  the  same  engine,  was  transported  in  exactly 
the  same  manner  as  it  had  been.  The  Hutchinson  &  Arkansas 
Eiver  Railroad  Company  issued  no  bill  of  lading  and  in  no  way 
participated,  either  in  fact  or  on  paper,  in  the  transportation  of 
this  commodity.  The  only  difference  was  that  the  railroad  com- 
pany, instead  of  the  Hutchinson-Kansas  Salt  Company,  kept 
these  switch  tracks  in  repair. 

The  testimony  showed  that  under  these  tariffs,  divisions  were 
allowed  by  the  Santa  Fe  on  bulk  salt  transported  from  Hutchin- 
son to  the  ^Missouri  River,  and  on  nothing  else;  that  this  was 
true  of  the  Rock  Island  Company;  but  that  the  Missouri  Pa- 
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cific  Company,  in  addition  to  allowing  this  division  upon  bulk 
salt,  allowed  the  same  division  upon  barrel  salt  when  destined  to 
certain  points  in  Arkansas,  and,  perhaps,  Oklahoma  and  Indian 
Territory.  These  divisions  continued  from  about  the  1st  of 
August,  1902,  dowTi  to  the  time  of  hearing,  except  that  the  prac- 
tice seems  to  have  been  interrupted  for  a  short  time  after  the 
passage  of  the  Elkins  bill. 

The  Hutchinson  &  Arkansas  Kiver  Railroad  Company  and 
the  three  railway  systems  granting  these  divisions  were  required 
to  state  the  amount  of  money  paid  imder  them.  From  their 
statements  it  would  appear  that  up  to  the  present  time  there  has 
been  actually  paid  in  all,  $15,301.39.  The  last  payment  by  the 
Atchison  was  October  12,  1903,  by  the  Rock  Island,  August  6, 
and  by  the  Missouri  Pacific,  November  9.  There  appeared  to 
be  no  fixed  time  for  the  making  of  these  settlements  and  pay- 
ments. The  Hutchinson  &  Arkansas  River  Railroad  Company 
would,  whenever  it  saw  fit,  render  a  statement  showing  that  cer- 
tain carloads  of  bulk  salt  had  been  shipped  over  the  line  to  which 
the  statement  was  rendered  and  from  which  the  division  was 
claimed.  That  company  would  thereupon  check  up  this  state- 
ment, and  if  it  found  that  it  had  actually  transported  those  car- 
loads of  salt  from  Hutchinson  to  the  Missouri  River,  author- 
ize the  payment  of  the  bill.  It  was  admitted  by  all  the  rail- 
ways that  this  was  not  the  usual  method  of  keeping  accoimts 
of  a  similar  nature  with  their  other  connections.  It  did  not 
appear  whether  the  various  roads  had  transported  bulk  salt  to 
the  Missouri  River  subsequent  to  the  dates  of  the  last  payments. 
If  they  have  done  so,  there  would  be  due  the  Hutchinson  &  Ar- 
kansas River  Railroad  Company,  under  the  arrangement,  such 
further  sum  as  the  division  amounts  to. 

Salt  would  pass  over  the  Hutchinson  &  Arkansas  River  Rail- 
road only  when  shipped  from  the  Morton  mill.  Most  of  the 
bulk  salt  sent  to  the  Missouri  River  by  the  Hutchinson-Kansas 
Salt  Company  came  from  this  plant,  but  in  some  instances  ship- 
ments were  made  to  packing  houses  from  its  other  mills.  Bulk 
salt  also  moved  for  a  time,  after  the  granting  of  these  divisions 
began,  from  one  or  more  independent  plants  at  Hutchinson.  The 
suggestion  was  made  that  these  divisions  were  paid  on  all  bulk 
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salt  from  Hutchinson.  Mr.  Morton  testified  that  they  were  al- 
lowed only  on  shipments  from  the  Morton  mill.  The  Commis- 
sion required  from  the  parties  certain  statements  with  a  view 
of  ascertaining  what  the  fact  was,  but  a  misapprehension  of  ex- 
actly what  was  wanted,  upon  the  part  of  one  of  the  railway  com- 
panies, renders  this  information  of  no  value  as  bearing  upon  that 
point,  and  it  has  not  seemed  best  to  further  delay  the  publication 
of  this  report.  From  the  manner  in  which  the  transaction  went 
on,  we  arQ  inclined  to  the  opinion  that  the  division  was  claimed 
and  allowed  upon  all  shipments  of  salt  to  the  Missouri  Kiver 
made  by  the  Hutchinson-Kansas  Salt  Company ;  but  this  cannot 
be  definitely  found. 

At  the  time  of  the  organization  of  the  Hutchinson  &  Arkansas 
Kiver  Railroad  Company,  10  per  cent  of  the  par  value  of  the 
capital  stock  was  paid  in  in  cash.  The  $8,000  from  this  source, 
and  the  amount  realized  from  divisions  as  above  stated,  made 
up  the  total  of  its  cash  income.  Of  this,  in  round  numbers, 
$8,000  has  been  expended  for  tracks,  $4,000  for  certain  land  at 
Hutchinson,  and  $2,000  for  incidental  expenses.  This  leaves  a 
balance  of  some  $9,000,  which  was  said  to  be  in  the  treasury  of 
the  company. 

Assuming  that  the  full  tariff  rate  is  paid  on  the  coal  used,  the 
cost  of  producing  salt  at  Hutchinson  is,  approximately,  $2  per 
ton,  not  including  office  expenses  and  interest  on  plant.  After 
the  granting  of  this  division,  the  Hutchinson-Kansas  Salt  Com- 
pany entered  into  contracts  with  various  parties  upon  the  Mis- 
souri River  to  furnish  salt  on  the  basis  of  $2.10  at  Hutchinson, 
or  at  a  delivered  price  of  $4.10  per  ton  at  Kansas  City,  St.  Jo- 
seph, and  other  points  taking  the  10-cent  rate,  and  $4.60  per  ton 
at  Omaha,  which  took  the  12-cent  rate.  Previous  to  the  grant- 
ing of  these  divisions,  independent  manufacturers  at  Hutchin- 
son had  shipped  considerable  quantities  of  bulk  salt  to  the  Mis- 
souri River,  but  since  the  expiration  of  the  contracts  which  were 
then  in  force  practically  none  has  been  sold  there.  The  mana- 
ger of  one  independent  finn  testified  that  he  had  a  contract  with 
the  Swift  Company  to  supply  it  with  salt  at  Kansas  City,  St. 
Joseph,  and  Omaha,  which  expired  in  April,  1902 ;  that  this 
contract  named  a  price  of  $4.25  at  Kansas  City;  that  coal  had 
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advanced,  approximately,  50  cents  per  ton,  and  that  this  would 
increase  the  price  of  manufacturing  salt  26  cents  per  ton.  He^ 
therefore,  thought  that  he  ought  to  obtain  some  advance  in  price 
upon  his  contract  with  the  Swift  Company ;  but  the  Hutchinson- 
Kansas  Company  took  the  contract  from  him  at  a  price  of  $4:.  10, 
The  independent  producers  insisted  that  this  division  was  equiv- 
alent to  the  payment  of  a  rebate  of  50  cents  per  ton ;  that  50  cents 
per  ton  was  a  fair  profit  in  the  manufacture  of  salt;  and  that 
the  Hutchinson-Kansas  Salt  Company,  with  that  advantage, 
could  run  at  a  profit  while  the  independent  operator  did  business 
at  an  actual  loss. 

The  various  railroad  systems  entering  Hutchinson  urged  that 
the  granting  of  this  division  was  not  a  violation  of  law  since 
they  simply  allowed,  as  they  had  a  perfect  right  to,  a  division 
to  a  connecting  road.  The  Hutchinson  &  Arkansas  River  Rail- 
road Company  insisted  that  it  had  paid  no  rebate  and  been 
guilty  of  no  infraction  of  law,  since  the  money  which  had  beei* 
received  by  it  under  this  arrangement  was  still  either  in  its 
treasury  or  had  been  expended  for  property  which  it  then 
o\\Tied.  The  Hutchinson-Kansas  Salt  Company  declared  that 
it  had  violated  no  law,  for  it  had  received  no  money  from  tht? 
various  systems  actually  transporting  this  salt,  nor  from  the 
Hutchinson  &  Arkansas  River  Railroad  Company. 

Mr.  Morton,  the  president  both  of  the  Railroad  Company  and 
the  Hutchinson-Kansas  Salt  Company,  testified  that  neither  he 
nor  the  salt  company  had  derived  any  benefit  from  the  payment 
of  these  divisions.  Being  asked  who  Mr.  Tracy  was;  why  he 
had  subscribed  to  this  stock ;  for  whose  benefit  he  held  the  stock ; 
he  stated,  at  first,  that  Mr.  Tracy  had  purchased  it  on  his  own 
account,  but  finally  said  that  the  purchase  had  been  made  at  his 
(Morton's)  suggestion,  and  that  while  Mr.  Tracy  did  not  hold 
the  stock  as  legal  trustee  for  him  or  any  other  person,  he  would 
probably  dispose  of  it  and  vote  it  as  Morton  requested  him  to  do. 
If  this  is  the  case,  this  money,  in  the  hands  of  the  Hutchinson 
&  Arkansas  River  Railroad  Company,  can  at  any  time  be  di- 
verted to  any  purpose  or  person  as  Mr.  Morton  may 
direct.  Mr.  Morton  admitted  that  the  price  of  $2.10  was  an 
extremely  low  one,  and  would  not  have  been  made  had  not  the 
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division  been  given  the  railroad  company,  but  insisted  that  the 
direction  to  make  that  price  was  given  by  him,  and  without  any 
expectation  or  intention  that  any  portion  of  the  division  should 
be  paid  to  the  Hutchinson-Kansas  Salt  Company. 

The  cost  of  constructing  and  equipping  a  modern  salt  mill 
with  a  capacity  of  500  barrels  per  day  is  about  $30,000.  The 
cost  of  manufacturing  salt,  as  already  said,  is  about  $2.00  per 
ton.  500  barrels  of  salt  weigh  70  tons.  It  must  be  evident 
that,  as  said  in  the  testimony,  50  cents  per  ton  would  be  a  living 
profit  in  the  production  of  salt.  Assuming  that  the  Hutchinson- 
Kansas  Salt  Company  has  the  benefit  of  this  division,  it  can 
lay^down  salt  in  Kansas  City  for  $3.50  per  ton,  while  its  com- 
petitors at  Hutchinson  cannot  place  that  same  salt  there  for  less 
than  $4.00  per  ton.  In  other  words,  the  Hutchinson-Kansas 
Salt  Company  can,  in  furnishing  the  salt  used  by  these  packing 
houses,  operate  at  a  fair  profit,  while  other  mills  at  Hutchinson 
are  making  nothing.  Apparently,  under  these  conditions,  the 
Hutchinson-Kansas  Company  could  drive  every  other  competi- 
tor out  of  that  business ;  and  such  has  been  the  actual  result,  as 
the  testimony  showed.  Every  other  manufacturer  at  Hutchinson 
has  been  obliged  to  withdraw  from  the  bulk  salt  business  upon 
the  Missouri  Kiver. 

Up  to  the  present  time,  this  division  has  been  allowed  by  the 
Rock  Island  and  Santa  Fe  systems  on  bulk  salt  only,  but  the 
tariffs  of  the  Santa  Fe  and  Missouri  Pacific  embrace  all  salt; 
divisions  have  been  actually  allowed  by  the  Missouri  Pacific  in 
some  instances  on  barrel  salt,  and  if  what  has  been  done  is  law- 
ful, they  might  be  allowed  in  all  cases;  which  would  mean  that 
the  Hutchinson-Kansas  Salt  Company  could  shut  down  every 
other  salt  mill  in  the  state  of  Kansas.  The  legality  of  the  trans- 
action is,  therefore,  of  great  practical  importance. 

We  think  it  is  plainly  illegal.  The  Hutchinson  &  Arkansas 
River  Railroad  Company  appears  to  be  a  legal  corporation.  The 
original  purpose  may  have  been  to  construct  a  bona  fide  railroad. 
It  is  possible  that  the  institution  as  now  constituted  may  be  tech- 
nically a  railroad  under  the  laws  of  Kansas ;  but  looking  to  the 
substance,  and  not  the  form,  it  is  purely  a  scheme  for  the  pur- 
pose of  obtaining  a  concession  in  the  rate.  It  owns  no  eqnip- 
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ment ;  it  issues  no  bill  of  lading ;  it  performs  no  service.  Its 
sole  function  is  to  absorb  one-fourth  of  the  entire  rate. 

It  is  evident  that  the  traflBc  managers  who  allowed  this  divi- 
sion did  not  regard  it  in  the  light  of  an  ordinary  bona  fide  ar- 
rangement with  a  connecting  line,  but  rather  as  a  concession  in 
the  rate.  The  traffic  manager  of  the  Rock  Island  system  testi- 
fied that  the  facilities  furnished  his  road  by  the  Hutchinson  & 
Arkansas  River  Railroad  in  consideration  of  which  the  division 
was  allowed,  were  the  use  of  a  switch  tracTc  long  enough  to  hold 
seven  or  eight  cars.  The  traffic  manager  of  the  Santa  Fe  testi- 
fied that  he  allowed  the  division  instead  of  reducing  the  rate  on 
bulk  salt,  because  the  reduction  of  that  rate  would  probably 
have  necessitated  a  corresponding  reduction  of  the  rate  on  barrel 
salt. 

These  gentlemen  stated  that  they  allowed  the  division  for  the 
purpose  of  inducing  the  movement  of  salt  to  the  Missouri  River, 
because  otherwise  the  cost  of  laying  down  Kansas  salt  at  the 
Missouri  River  was  too  great  to  enable  manufacturers  to  meet 
competition  from  other  quarters.  Manifestly,  the  division  could 
not  have  this  effect  imless  in  some  way  it  inured  to  the  benefit 
of  those  who  produced  the  salt.  One  or  more  of  the  traffic  man- 
agers, when  asked  if  this  were  not  so,  answered  that  they  gave 
the  matter  no  thought  whatever.  It  was  their  duty  to  give  it 
thought.  They  had  no  right  to  shut  their  eyes  to  obvious  con- 
clusions; to  grant  this  railroad  which  had  no  substantial  exist- 
ence, in  fact,  a  portion  of  this  rate  without  considering  what  the 
necessary  consequences  were.  It  is  said  that  neither  the  Hutch- 
inson-Kansas  Salt  Company  nor  those  in  control  of  that  com- 
pany have  ever  received  any  actual  benefit  from  these  divisions, 
since  the  proceeds  from  that  source  are  still  the  property  of 
the  Hutchinson  &  Arkansas  River  Railroad  Company.  !Mr. 
Tracy  is  the  servant  of  Mr.  Morton.  He  can  and  will  at  any  mo- 
ment dispose  of  the  money  and  property  which  has  resulted  or 
may  result  from  these  divisions,  as  his  superior  directs.  The  fact 
that  Mr.  Morton  has  never,  up  to  the  present  moment,  seen  fit 
to  transfer  this  from  the  possession  of  his  agent  to  himself,  can- 
not be  material. 

It  should  be  carefully  noted  that  we  do  not  express  an  opin- 
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ion  that  the  granting  of  a  division  to  an  industrial  road  which  is  • 
A  bona  fide  railroad  and  performs  an  actual  service  of  value,  is 
necessarily  illegal,  because  that  road  is  owned  or  controlled  by 
the  shipper.  That  question  is  not  considered  or  passed  upon 
here.  We  hold  that  this  so-called  railroad  is  not  in  good  faith, 
but  a  mere  subterfuge. 

While  the  effect  of  this  division  has  been  to  practically  ex- 
•clude  all  salt  manufacturers  except  the  Hutchinson-Kansas  Salt 
Company  from  the  bulk  salt  business  upon  the  Missouri  River, 
it  should  be  said  in  justice  to  all  parties  that  the  present  condi- 
tion of  the  independent  salt  producer  in  Kansas  is  extremely 
prosperous.  The  territory  mthin  which  Kansas  salt  can  be 
profitably  marketed  is  limited  by  the  freight  rate.  A  certain 
amount  of  salt  is  naturally  consumed  within  this  territory,  and 
a  moderate  reduction  or  advance  in  price  does  not  materially 
affect  the  quantity  consumed.  The  Hutchinson-Kansas  Com- 
pany fixes  the  price  at  which  this  salt  is  sold,  the  other  operators 
following  its  lead  in  this  respect.  So  long  as  production  is  so 
limited  that  there  is  no  glut  in  the  market,  these  prices  can  be 
maintained.  The  testimony  indicated  that  at  the  present  time 
all  the  independent  mills  are  running  to  their  full  capacity  and 
selling  their  output  at  a  much  greater  profit  than  fifty  cents  per 
ton,  while  more  or  less  of  the  capacity  of  the  so-called  trust 
mills  is  idle. 

Apparently,  while  making  use  of  this  concession  to  drive  its 
eompetitors  out  of  the  bulk  salt  business  upon  the  Missouri 
River,  the  Hutchinson-Kansas  Company  had  found  it  necessary 
to  shut  down  part  of  its  mills  in  order  to  maintain  the  price  of 
barrel  salt,  thereby  in  effect  giving  those  same  competitors  a 
more  profitable  market  for  their  product.  There  is,  however, 
no  guaranty  that  present  conditions  will  continue ;  it  is  luot  at 
all  probable  that  the  so-called  trust  will  be  satisfied  to  stand  all 
the  limiting  of  production  w^hich  will  be  necessary  in  that  terri- 
tory in  the  future;  and  the  independent  producers  insist,  we 
think  justly,  that  no  one  producer  should  be  armed  with  this 
weapon  with  which  to  strike  down,  if  occasion  requires,  a  rival. 
The  cost  of  transportation  should  be  absolutely  alike  to  all  these 
shippers  upon  all  varieties  of  their  product. 
10  T.  C.  C.  Rep. 
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This  proceeding  is  merely  one  of  inquiry,  and  no  order  to- 
cease  and  desist  can' be  made ;  nor  would  such  an  order  add  any- 
thing to  the  obligation  of  the  statute.  One  of  the  railway  sys- 
tems has,  however,  already  canceled  its  tariffs  in  connection  with 
the  Hutchinson  &  Arkansas  River  Railroad;  at  the  hearing, 
Mr.  Morton  stated  that  if,  in  the  opinion  of  the  Commission,  the 
present  arrangement  was  illegal,  he  desired  to  discontinue  it, 
and  the  same  intimation  was  given  by  the  other  two  railroads 
interested.  It  has  seemed  proper,  therefore,  to  express  an  opin- 
ion as  to  the  lawfulness  of  the  practices  disclosed.  So  far  as 
thfese  practices  may  amount  to  violations  of  the  criminal  fea- 
tures of  the  Act  to  regulate  commerce,  the  statute  apparently 
makes  it  our  duty  to  bring  them  to  the  attention  of  the  United 
States  district  attorney  for  the  proper  district,  who  is  required 
to  prosecute  such  violations  under  the  direction  of  the  Attorney 
General.  This,  in  effect,  places  the  whole  matter  in  the  hands 
of  the  Department  of  Justice,  and  the  more  direct  way  seems  to 
be  to  refer  it  there  in  the  first  instance,  which  will  be  done. 
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(No.  622.) 

IK  THE  MATTER  OF  TRAKSPORTATIOX  OF  IMMI- 
GRANTS FROM  NEW  YORK  AND  OTHER  AT- 
LANTIC PORTS  TO  WESTERN  DESTINATIONS. 


Decided  January  27,  1904' 


Upon  investigation  by  the  C/ommission  of  practices  applied  in  the  west- 
bound transportation  of  immigrants  from  New  York  and  other  Atlantic 
ports,  it  appeared,  among  other  things,  that  this  immigrant  traffic  is 
divided  between  the  carriers  in  agreed  proportions  based  upon  tlie 
proportion  of  the  domestic  passenger  traffic  done  by  each  line;  thai, 
apparently,  such  a  practice  cannot  be  made  effective  in  respect  to  any 
other  class  of  passenger  business;  that  the  immigrants  are  carrit^d 
from  the  seaboard  at  domestic  published  rates;  and  that  the  arrange- 
ments adopted  by  the  carriers  in  connection  with  the  immigration  au- 
thorities of  the  United  States  for  handling  immigrant  business  have  ef- 
ficiently promoted  the  protection  and  greatly  improved  the  treatment 
and  comfort  of  immigrants :  Held,  That  whether  section  5  of  the  Act  to 
regulate  commerce,  prohibiting  carriers  from  entering  into  any  contract, 
agreement  6r  combination  "for  the  pooling  of  freights  by  different  and 
•competing  railroads  or  to  divide  between  them  the  aggregate  or  net 
proceeds  of  the  earnings  of  such  railroads  or  any  portion  thereof," 
applies  to  such  a  division  of  passengers  as  has  been  shown  to  exist 
in  this  case  is,  at  least,  doubtful;  that  no  discrimination  as  against 
individuals,  classes  or  localities'  results  from  the  handling  by  the  car- 
riers of  this  immigrant  business  at  domestic  published  rates,  and  that 
there  is  no  justification  at  this  time  for  the  issuance  of  any  order  in 
the  premises. 

/.  T.  Marchand  and  Robert.  N.  Moore  for  the  Commission. 
Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

Based  on  an  informal  report  of  the  existence  of  a  pooling  ar- 
10  I.  C.  C.  Eep. 
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rangement  for  the  division  of  west-bound  immigration  traflSc^ 
this  proceeding  was  instituted  by  the  Commission  on  its  own 
motion,  having  for  its  purpose  an  investigation  into  the  rates 
and  practices  of  common  carriers  engaged  in  the  transportation 
by  railroad  of  immigrants  carried  by  such  carriers  from  Xew 
York  and  other  Atlantic  ports  to  western  destinations,  includ- 
ing, as  set  forth  in  the  order  of  the  Commission,  ^^the  operation 
and  conduct  of  tlie  Immigrant  Bureau  of  the  Western  Passenger 
Association." 

In  pursuance  of  this  inquiry  a  hearing  was  held  at  X ew  York 
and  the  testimony  taken  of  representatives  of  the  various  rail- 
road organiations  and  the  Immigration  Bureau  regarding  the 
sale  of  tickets  to,  the  receiving,  and  forwarding  of,  immigrants 
arriving  at  that  port,  and  the  following  facts  elicited : 

Under  the  second  section  of  the  Act  to  regulate  immigration, 
approved  August  3,  1882,  the  Secretary  of  the  Treasury  was 
authorized  to  enter  into  contracts  with  such  State  commission, 
board  or  officers,  as  may  be  designated  for  that  purpose  by  the 
governor  of  any  State,  to  take  charge  of  the  local  affairs  of  im- 
migration in  the  ports  of  such  State. 

L'nder  this  arrangement  and  previous  to  1894,  the  immigrant 
was  not  ticketed  beyond  New  York,  and  the  traffic  was  mostly- 
handled  by  middlemen,  who  received  large  couimissions,  main- 
tained agencies  in  foreign  emigration  centers,  received  the  im- 
migrants in  New  York,  and  forwarded  those  for  far  western 
points  to  St.  Louis  or  Chicago,  whence  they  were  finally  sent  to 
destination  by  the  route  paying  the  highest  commission  to  the 
middleman,  sometimes  amounting  to  sixty  per  cent. 

The  revolution  in  the  system  of  handling  and  caring  for  im- 
migrants grew  out  of  many  considerations  besides  sympathy  for 
the  alien  or  any  consuming  desire  to  safeguard  him  from  the 
temptations  and  dangers  of  middlemen,  boarding-houses  and  the 
so-called  grafters  who  beset  his  path  from  the  moment  of  land- 
ing until  he  reached  his  destination. 

There  was  at  the  close  of  1892  grave  fear  of  an  invasion  of 
an  epidemic  of  cholera,  and  it  was  the  consensus  of  opinion 
among  those  who  took  the  greatest  interest  in  the  subject  that 
this  threatened  danger   lay   in   the   turbid   stream   of  emigra- 
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tion  pouring  from  unnumbered  sources  in  Continental  Europe 
on  our  shores,  to  be  again  scattered  and  absorbed  by  communities 
ill  every  part  of  the  United  States. 

So  overwhelming  seemed  the  danger,  so  necessary  some  pre- 
cautionary measures  of  self-defense,  that  it  was  seriously  pro- 
posed to  interdict  all  immigration  for  a  period  of  twelve 
months,  and  on  this  proposition  an  elaborate  Congressional  in- 
vestigation was  entered  into. 

Among  the  strenuous  objections  to  so  drastic  a  measure  was 
the  fear  that  such  ^a  course  might  bankrupt  certain  steamship 
lines,  or  at  least  lead  to  so  great  an  advance  in  cabin  fares  from 
Europe  as  to  seriously  interfere  with  the  foreign  attendance  at 
the  Columbian  Exposition. 

Some  of  the  ocean  carrying  lines  were  contemplating  the  tem- 
porary discontinuance  of  the  carriage  of  steerage  passengers,  in 
order  to  discourage  or  put  a  stop  to  the  then  common  practice  of 
prepaid  tickets. 

Any  sort  of  restrictive  legislation  was,  by  those  whose  ex- 
perience qualified  them  to  judge, — ^both  the  authorities  and  the 
representatives  of  the  steamship  lines, — believed  to  be  of  doubt- 
ful utility,  since  to  discourage  or  prevent  immigration  through 
its  fixed  channels,  at  regular  ports,  could  not  entirely  protect  the 
country,  but  would  scatter  entry  along  the  long  frontier  of  our 
northern  boundary  or  our  thousands  of  miles  of  coast,  vastly 
increasing  the  danger,  since  these  were  certainly  impossible  of 
being  as  adequately  policed  as  were  the  important  ports,  already 
fitted  with  the  machinery  for  handling  the  increasing  numbers  of 
aliens  clamoring  for  admission. 

The  steamship  lines  were  impatient  under  the  system,  or  lack 
of  system,  by  which  tickets  were  purchased  any^vhere  in  the 
United  States  and  sent  abroad,  prepaid,  for  passage,  which  left 
them  always  in  doubt  as  to  patronage  and  yet  responsible  under 
the  immigration  laws  for  the  introduction  of  impossible  or  unde- 
sirable aliens. 

The  railroads  were  at  the  mercy  of  the  middlemen,  who 
handled  nearly  all  immigrants.  To  these  middlemen  were  given 
commissions  so  large  as  to  interfere  with  the  revenues  of  the 
roads.  They  disturbed  the  equilibrium  of  traffic  by  throwing 
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its  bulk  to  most  favored,  because  most  liberal,  roads,  and  the 
immigrants,  for  the  most  part,  had  no  benefit  of  the  commissions 
paid,  but  were  compelled  to  pay  full  fare,  which  the  carriers  did 
not  get. 

The  western  lines  then  got  together  with  the  avowed  purpose 
of  crowding  out  the  scalper  or  middleman.  All  the  roads  west  of 
Chicago  and  St.  Louis,  at  the  time  of  the  inauguration  of  this 
investigation  were  organized  into  the  Western  Passenger  Asso- 
ciation, which  has  been  in  existence  for  nearly  a  score  of  years. 

In  November  of  1803  the  General  Western  Passenger  Asso- 
ciation, composed  of  representatives  of  the  interested  railroad 
companies,  held  a  special  meeting  and  passed  a  series  of  resolu- 
tions, providing  and  agreeing — 

That  each  line  should  make  by  November  30,  1893,  a  full 
report  of  all  commissions  to  be  paid  on  immigrant  traffic  to 
December  31,  1893,  to  be  open  to  inspection,  and  all  lines  to  be 
paid  on  an  equality. 

That  after  January  1,  1894,  the  only  commissions  to  be  paid 
should  be  such  per  cent  of  the  gross  revenues  as  might  be  fixed 
by  the  advisory  committee ;  regular  tariff  rates  to  be  fixed. 

That  a  joint  agent  should  be  stationed  at  New  York,  under  the 
direction  of  the  chairman,  to  control  traffic,  secure  information 
and  protect  the  association.  On  authority  of  the  chairman,  asso- 
ciation lines  might  adopt  such  measures  in  emergency  as  to  meet 
any  inside  or  outside  competition  and  secure  fullest  possible 
protection  to  the  association. 

After  January  1,  1894,  all  west-bound  immigrant  traffic 
should  be  handled  only  on  tickets  of  Trunk  Line  or  other  author- 
ized issue. 

No  commissions  of  any  kind  were  to  be  paid  Trunk  Lines  on 
immigrant  or  on  second-class  tickets  through  New  York,  Phila- 
delphia, Baltimore  or  Boston,  but  might  be  paid  to  Canadian 
lines  on  condition  that  they  report  weekly  to  the  chairman,  and 
the  routing  via  such  lines  be  subject  to  the  direction  of  the 
Committee. 

To  make  the  foregoing  effective,  it  was  agreed  there  should 
be  an  equitable  division  of  all  immigrant  traffic  by  a  joint  com- 
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mittee  consisting  of  the  chairman  of  the  Western  Passenger  As- 
sociation, the  secretary  of  the  Trans-Missouri  Committee,  and 
the  secretary  of  the  Colorado-Utah  Committee. 

Commissions  were  to  be  paid  through  the  general  officers  of 
the  association  lines,  but  no  commissions  to  be  paid  until  vouch- 
ers were  approved  by  the  Chairmaja,  and  checks  must  be  sent 
through  the  Chairman. 

No  commissions  were  to  be  paid  on  east-bound  business,  ex- 
cept as  authorized  under  general  agreement. 

The  expenses  of  the  bureau  were  to  be  divided  on  gross  earn- 
ings on  the  traffic,  the  chairman  to  make  monthly  drafts  on  esti- 
mated expenses  and  furnish  monthly  statements  of  immigrant 
business. 

The  advisory  committee  was  appointed  and  met  December 
5,  1893,  in  conference  with  General  Eastern  Passenger  Agents. 

On  December  6,  1893,  the  adWsory  committee  met  in  con- 
ference with  the  representatives  of  the  immigrant  or  first  ward 
agents  of  New  York  city,  then  in  charge  of  immigration  busi- 
ness under  the  direction  of  the  Secretary  of  the  Treasury.  These 
immigrant  agents  were  willing,  on  the  basis  of  the  continuance 
of  a  20  per  cent  commission,  with  limit  of  $2.50  on  Missouri 
River  and  St.  Paul,  North  and  South  Dakota,  Kansas  and  Ne- 
braska, to  Colorado  line,  and  corresponding  basis  beyond,  to  co- 
operate with  the  Western  Passenger  Association  under  the  pro- 
posed plan. 

On  December  7,  1893,  another  conference  was  held  by  the 
advisory  committee  with  the  immigrant  agents,  at  which,  for 
the  immigrant  agents,  a  delegate  announced  they  were  as  much 
in  earnest  as  the  association  could  be  to  have  the  business  on  a 
basis  profitable  to  all,  and  accepted  the  proposition  for  the 
abolition  of  "split  orders,"  or  orders  for  transportation  to  any 
other  than  final  destination. 

A  joint  agent  was  agreed  on,  to  be  located  in  the  first  ward 
convenient  to  the  immigrant  agents,  and  an  assistant  to  be  located 
on  Ellis  Island. 

On  December  9, 1893,  another  conference  with  the  immigrant 
agents  was  held,  in  which  the  latter  protested  that  the  arrange- 
m  mts  could  not  be  extended  to  the  steamship  lines,  as  this  would 
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leave  no  profit  to  them,  and  that  it  would  be  necessary  to  confine 
the  arrangement  either  to.  the  immigrant  agents  or  the  steamship 
companies. 

A  conference  was  held  with  representatives  of  steamship  lines 
to  see  if  they  were  prepared  to  enter  into  any  arrangement  with 
association  lines  on  January  1,  1894.  The  steamship  lines  were 
of  opinion  arrangements  should  be  made  with  them  instead  of 
the  immigrant  agents,  but  were  not  in  position  to  take  concerted 
action  in  time,  and  the  advisory  committee  concluded  to  make 
the  arrangement  with  the  immigrant  agents  and  pay  no  commis- 
sions to  any  steamship  line. 

Notice  was  given  as  provided,  and  the  immigrant  agents 
pledged  themselves  to  carry  out  the  provisions  of  the  agreement, 
and  placed  themselves  on  record  by  signing  an  agreement  setting 
out  the  terms.  The  steamship  lines  of  Philadelphia  and  Balti- 
more were  also  conferred  with  and,  it  was  understood,  placed  on 
same  footing  as  those  of  New  York. 

Under  the  above  conditions  the  new  system  was  inaugurated, 
but  it  was  not  till  1897  that  the  present  machinery  including  the 
steamship  lines  was  brought  into  full  harmony  and  working  order. 

These  Trans- Atlantic  Steamship  Lines,  the  Immigration 
Bureau  of  the  Western  Passenger  Association,  the  Canadian  Pa- 
cific Kailway  Company,  and  the  Southern  Pacific  Company 
then  entered  into  an  agreement,  effective  December  1,  1897,  by 
which  the  steamship  lines  agreed  to  deliver  to  the  joint  repre- 
sentative of  the  bureau  designated  by  the  routing  committee  all 
west-bound  passengers  holding  immigrant  rail  orders  landed 
at  all  Atlantic  ports,  except  Portland.  If  routed  originally  by 
coastwise  steamship  lines,  immigrants  were  to  be  forwarded  as 
booked,  but  if  destined  to  points  beyond  the  eastern  termini  of 
Western  lines  they  might  be  routed  by  the  committee.  If  routed 
by  a  line  different  from  the  original  booking,  the  line  receiving 
the  passenger  was  to  pay  the  agreed  commission  to  the  steam- 
ship line  and  settle  at  the  net  rate,  regardless  of  the  original  rout- 
ing designated  in  the  order.  The  steamship  lines  having  agreed 
to  deliver  all  such  passengers  holding  immigrant  rail  orders  to 
the  said  rail  lines,  they  also  agreed  to  take  at  once  all  necessary 
steps  to  control  all   such   traffic ;  to  the  dismissal   of  any  of   its 
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agents  who  might  even  attempt  to  divert  the  business  from  the 
agreed  channels.  All  parties  agreed  not  to  permit  passengers 
holding  immigrant  rail  orders  to  be  converted  to  first  or  second 
class  passengers  for  the  purpose  of  taking  them  from  under  con- 
trol of  agreement.  The  rail  lines  agreed  to  pay  ten  per  cent 
commission  upon  the  through  rate  from  ^ew  York  to  destination 
to  the  steamship  lines,  and  to  no  other  line  or  party  outside  the 
agreement.  This  commission  allowance  from  the  bureau  is 
upon  all  immigrant  business,  including  individual  rail  orders, 
except  those  of  the  Southern  Pacific  Railway  Company  sold  in 
their  foreign  agencies. 

The  steamship  lines  agreed  to  accept  no  commissions  from  any 
outside  party,  and  to  accept  none  in  excess  of  the  agreed  per- 
centage from  any  party  to  the  agreement,  and  imdertook  to 
secure  a  schedule  of  commissions  to  booking  agents  uniform 
through  all  Atlantic  and  Gulf  ports,  and  to  book  immigrant  steer- 
age passengers  through  to  destination.  Exception  was  made  in 
favor  of  the  Canadian  Pacific  Railway  Company  and  the  South- 
em  Pacific  Company,  with  their  foreign  offices,  who  were  per- 
mitted to  continue  the  use  of  their  own  tickets,  but  not  allowed 
to  secure  by  this  means  an  undue  proportion  of  the  traffic.  No 
rail  orders  were  to  be  used,  except  to  final  destination,  so  as  to 
prevent  the  use  of  split  orders. 

It  was  agreed  that  a  joint  conference  was  to  be  called  to  deal 
with  alleged  violations  or  threatened  interference ;  parties  agree- 
ing not  to  enter  into  any  agreement  with  outside  parties.  The 
agreement  taking  effect  December  1,  1897,  was  to  remain  in 
force,  except  under  a  30  days'  notice  of  withdrawal ;  and  it  was 
expressly  understood  that  the  withdrawal  of  one  or  more  was 
not  to  be  considered  a  cancelation  of  the  general  agreement. 

The  Canadian  Pacific  is  not  a  member  of  the  association,  but 
is  counted  in  the  distribution  of  business,  and  is  not  protesting. 
Neither  is  the  Southern  Pacific  Company  a  member  directly, 
maintaining  its  own  agencies  abroad  and  an  agent  at  Ellis 
Island,  but  is  given  its  proportion  of  the  traffic.  The  proportion 
of  the  California  business  to  which  this  road  is  enfitled  imder 
the  agreement  is  27^2  V^^  cent,  and  on  this  basis  it  co-operates 
with  the  association  to  secure  their  common  interests. 
10  I.  C.  C.  Rep. 
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The  rules  of  the  Immigrant  Bureau,  under  which  it  is  now 
operating,  are  dated  July  1,  1899. 

Under  these  it  is  announced  that  the  object  of  the  bureau  is 
to  secure  foreign  immigrants  and  forward  them  according  to  the 
best  interests  of  the  immigrants  and  the  lines.  Any  line  in  the 
territory  to  be  permitted  to  join  the  bureau  by  subscribing  to  the 
rules,  and  with  the  consent  of  all  other  lines. 

That  the  traffic  includes  all  west-bound  Trans-Atlantic  steer- 
age passengers  landed  at  Atlantic,  Canadian  and  St.  Lawrence 
ports  who  within  30  days  pass  through  territory  of  or  competi- 
tive to  that  of  the  lines  which  are  parties  to  the  agreement,  as 
well  as  all  other  steamship  passengers  with  immigrant  rail  or- 
ders destined  for,  or  through,  said  territory. 

The  bureau  to  be  administered  bv  an  advisory  committee  of 
seven,  of  which  five  members  shall  belong  to  the  Western  Passen- 
ger Association  and  also  the  Bureau,  and  two  may  be  of  outside 
lines. 

The  Chairman  to  pay  authorized  commissions,  render  monthly 
statements  to  the  lines  for  their  proportion  of  such  commissions ; 
and  prompt  remittance  is  to  be  made  by  the  lines  to  the  Chairman 
to  cover  such  commissions. 

Necessary  expenses  are  to  be  apportioned  among  lines  accord- 
ing to  gross  earnings  on  this  traffic.  An  office  to  be  maintained 
in  New  York,  with  a  general  agent  appointed  by  the  chairman. 
The  Committee  to  provide  for  European  supervision,  subject  to 
agreement,  and  to  arrange  with  steamship  lines  for  handling 
of  bureau  orders  showing  all  its  rail  lines;  traffic  statistics  are 
to  be  furnished  by  the  Chairman  at  stated  intervals.  Split  or- 
ders are  forbidden.  Each  line  to  do  all  it  can  to  aid  Chairman, 
and  any  lino  mav  withdraw  on  thirtv  davs'  notice  to  the 
Chairman. 

The  steamship  linos  maintain  agencies  in  foreign  emigration 
centers  and  sell  tickets  to  destination,  collecting  in  Europe  not 
only  ocean  faro,  hut  also  for  the  railroad  ticket  from  New  York 
or  other  port  to  the  point  desired  to  be  reached  by  the  immigrant. 

This  system  is  compulsory  under  the  laws  of  Denmark  and 
Italy.  In  these  steamship  offices  abroad  the  steamship  compa- 
nies are  required,  under  our  statute,  to  post  copies  of  our  laws 
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governing  immigration,  and  they  collect  from  the  immigrant  the 
full  amount  of  fare,  ticketing  the  business  for  the  West  through 
the  Immigration  Bureau  agent,  giving  an  order  for  the  railroad 
ticket  to  the  immigrant  in  the  shape  of  a  coupon  attached  to  the 
manifest  or  slip. 

On  arrival  the  immigrants  are  placed  on  a  barge  and  sent  to 
Ellis  Island,  where  they  are  inspected  by  agents  of  the  Immigra- 
tion Bureau,  first  running  the  gauntlet  of  a  half-dozen 
experienced  physicians  detailed  by  the  Marine-Hospital  Service, 
under  the  direction  of  the  Immigration  Bureau,  who  are  so  ex- 
pert as  to  be  able  to  pass  upon  as  high  as  800  steerage  passengers 
in  an  hour  and,  even  under  the  more  rigorous  methods  lately  in- 
troduced, easily  dispose  of  500  in  an  hour. 

Those  not  held  in  the  detention  wards  for  friends  or  deporta- 
tion, or  further  inquiry,  and  destined  for  far  western  points — 
about  10  or  12  per  cent  of  those  entered — are  passed  before  the 
agent  of  the  Immigration  Bureau  of  the  Western  Passenger  As- 
sociation, who  has  been  granted  space  and  a  booth  by  the  Com- 
missioner of  Immigration  since  1894,  and  who  inspects  their 
manifest  or  order  from  the  steamship  company,  noting  the  final 
destination,  and  marks  on  the  side,  in  blue  pencil,  the  route  over 
the  Western  lines  from  Chicago  or  St.  Louis  over  which  tickets 
are  to  be  furnished  them.  The  immigrants  are  then  passed  to 
the  Immigration  Clearing  House  agent  representing  the  Trunk 
Lines,  who  tears  off  the  coupon  order  for  rail  tickets  and  returns 
the  remainder  of  the  slip,  which  has  now  only  a  historical  value 
to  the  inunigrant,  and  furnishes  him  a  ticket  over  one  of  the 
Trunk  Lines  to  Chicago  or  St.  Louis,  and  from  either  of  these 
points  to  destination  via  the  route  indicated  by  the  agent  of  the 
Western  lines,  and  on  this  ticket  his  baggage  is  checked  through 
to  the  end  of  his  route. 

It  appeared  from  the  evidence  that  where  an  immigrant  is  fa- 
miliar with  our  roads  or  has  a  choice  and  demands  a  ticket  over 
a  certain  route,  his  request  is  complied  with;  that,  as  a  rule, 
the  immigrants  are  in  absolute  ignorance  of  our  geography  or 
railroad  system,  and  that  only  a  nominal  per  cent  have  informa- 
tion or  express  any  choice. 

If  not  too  late  in  the  day,  the  immigrants  aj-e  collected  for  a 
given  route,  furnished  with  a  bag  or  two,  or  more,  according  to 
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distance,  containing  bread,  sausage,  fruit,  etc.,  all  weighed  and 
stamped  with  price,  under  contract  with  and  by  direction  of  the 
Government,  taken  by  barge  to  the  initial  terminal  line  and 
started  on  their  journey  the  same  evening,  without  landing  in 
Xew  York  or  being  in  any  way  exposed  to  the  ^viles  and  dangers 
and  expense  of  a  night  in  a  strange  city,  while  the  local  part  of 
the  city  is  spared  the  congestion  and  confusion  of  a  horde  of  poor 
and  wandering  aliens. 

Middlemen  get  business  to  some  territories  yet — as  to  Califor- 
nia, Colorado  and  Utah — where  some  months  they  secure  as  high 
as  30  per  cent  of  the  immigrants,  though  in  some  other  seasons 
not  above  10  per  cent.  There  is  no  inducement  for  tliem  to  inter- 
fere, except  where  the  fare  is  high  enough  to  make  the  commis- 
sion percentage  profitable ;  they  pay  no  attention  to  short-distance 
immigration  traffic. 

The  middleman  secures  this  traffic  by  paying  a  commission  in 
Europe,  the  emigrant  buying  from  the  steamship  company  only 
a  ticket  to  New  York,  and  from  the  middleman's  agent  an  order 
on  the  middleman  in  New  York  for  his  railroad  ticket,  or  brings 
instead  a  letter  to  the  middleman  and  buys  on  this  side,  through 
the  middleman,  a  ticket  to  his  final  destination ;  but  in  this  case 
he  is  billed  only  to  New  York.  If  the  immigrant  announces  a 
destination  beyond  New  York,  he  is  detained  by  the  immigra- 
tion authorities  on  Ellis  Island  until  he  is  furnished  with  a 
ticket  It  may  be  sent  in  from  the  outside ;  they  are  indiflterent 
to  its  source  or  route,  but  he  is  not  released  until  he  is  provided 
with  a  railroad  ticket  to  the  point  to  which  he  has  announced  his 
intention  of  proceeding. 

The  steamship  companies  forbid  their  agents  to  sell  any  tickets 
through  middlemen,  or  through  any  parties  save  the  Association 
representative  or  the  Southern  Pacific  agent,  under  penalty  of 
removal. 

For  more  than  a  dozen  years  the  Trunk  Lines  have,  under  mu- 
tual agreement,  apportioned  this  business  as  nearly  equally  as 
might  be.  Normally,  the  nine  lines  would  receive  each  one- 
ninth  of  the  immigrant  business,  but  each  line  makes  full  returns 
once  a  month  on  all  through  passenger  business  to  the  central  of- 
fice, and  the  immigrant  business  is  used  to  restore  the  equilib- 
rium; as  where  any  line  failed  to  secure  its  proportion  of  regular 
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passenger  traflBc,  the  deficiency  is  made  up  by  forwarding  by  that 
line  a  greater  percentage  of  immigrants,  of  which,  in  this  terri- 
tory, there  is  always  ample  to  "make  good  any  shortcoming  of 
revenues  from  domestic  passenger  traffic. 

Since  the  passage  of  the  Act  to  regulate  commerce  there  has 
been  no  money  pool,  nor  are  deficiencies  made  up  by  the  pay- 
ment of  money  differences ;  the  arrangement  of  distribution  is  a 
purely  physical  one,  the  immigrants  being  forwarded  in  equal 
proportions  by  the  various  Trunk  Lines  if  their  domestic 
through  passenger  business  has  been,  approximately,  proportion- 
ally divided.  If  any  road  or  roads  show  a  falling  off  from  their 
average  of  general  through  passenger  business,  the  percentage  of 
immigrant  traffic  through  their  territory  is  only  distributed  to 
the  extent  of  making  their  proportion  good,  and  when  that  is  ac- 
complished it  is  equally  distributed  as  before.  In  1901  above 
200,000  immigrants  were  handled  through  this  territory. 

Beyond  the  termini  of  the  Trunk  Lines  the  equal  division  is 
adhered  to  as  closely  as  possible.  As  an  instance,  there  are  be- 
tween Chicago  and  St.  Paul  a  half-dozen  lines,  and  each  line  is 
given  one-sixth  of  the  immigrant  traffic  between  those  two  points. 
From  St.  Louis  and  Chicago  to  Missouri  River  points  eleven 
lines  divide  equally  the  immigrants  through  that  territory. 

In  the  ten  years  ending,  June  30,  1903,  there  arrived  in  the 
United  States  above  4,000,000  immigrants,  of  which  more  than 
3,000,000  entered  at  the  port  of  New  York  or  between  75  and  80 
per  cent.     The  annual  arrivals  in  that  period  were  as  follows : 


Total  Immigration,  U.  S. 

At  Port  of  New  York 

1894, 

285,631 

253,586 

1895, 

258,536 

219,006 

1896, 

343,267 

263,709 

1897, 

230,832 

180,556 

1898, 

229,299 

178,748 

1899, 

311,715 

242,573 

1900, 

448,572 

341,712 

1901, 

487,918 

388,931 

19Q2, 

648,743 

493,262 

(11  mo3.)    1903, 

758,225 

557,863 

4,002,738 

3,119,946 

77   %  at  N.  Y. 
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The  Assistant  Commissioner  of  Immigration  was  before  the 
Commission  and  was  very  positive  in  his  testimony  in  approval 
of  the  present  system  of  handling  immigrants  by  the  railroads, 
and  in  condemnation  of  the  methods  formerly  in  vogue,  when 
without  restrictions  the  immigrants  were  at  the  mercy  of  the 
boarding-house  keepers  of  New  York  and  other  ports  and  centers, 
and  referred  to  conditions  "prior  to  1886,  with  its  horrors," 
which  he  characterized  as  a  "national  scandal."  Speaking  for 
the  Commissioners  of  Immigration  and  their  assistants,  he  said 
that  they  believed,  since  the  adoption  of  later  methods,  that  the 
best  interests  of  the  immigrants  had  been  conserved ;  corruption 
of  employees  and  abuse  of  immigrants  prevented,  and  since  1895 
the  immigrant  boarding  houses  had  gone  out  of  existence ;  that 
immigrants  are  better  treated,  their  interests  safeguarded,  and 
that  both  Commissioners  gave  these  associations  their  absolute 
sanction  and  support ;  that  they  have  always  been  able  to  rely  on 
these  agents  for  prompt  and  accurate  report  of  every  immigrant 
intrusted  to  their  care,  which  cannot  be  had  of  immigrants  going 
to  New  York;  that  since  1894  he  did  not  remember  a  verified 
complaint. 

There  seems  to  be  no  question  of  the  great  improvement  in  the 
last  ten  years  in  the  business  of  handling  the  immense  numbers 
of  immigi'ants  landing  at  Ellis  Island.  The  conditions  have  been 
bettered  for  the  admitted  alien,  in  that  he  is  taken  care  of,  money 
exchanged,  food  for  his  journey  furnished,  tickets  supplied,  and 
he  is  promptly  started  on  his  way,  protected  from  any  designing 
outsider,  and  all  under  the  supervision  of  Government  officials. 
The  interests  of  morality  and  good  government  have  been  sub- 
served, in  the  breaking  up  of  corruption  in  the  service  and  the 
bribery  of  oflicials,  and  in  the  more  certain  enforcement  of  the 
contract  labor  laws  than  could  be  accomplished  under  the  old  sys- 
tem where  the  immigrant  was  lost  in  New  York. 

The  service  of  the  Immigration  Bureau  of  the  Treasury  De- 
partment has  been  bettered  by  enabling  it  to  keep  in  touch  with 
the  individual  immigrant  until  he  reaches  his  final  destination 
— impossible  under  the  old  methods,  and  yet  in  no  other  way  can 
the  contract  labor  law  be  properly  executed  and  violations  de- 
tected.    It   is  contended   that,  notwithstanding  these   facts  the 
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practice  of  apportioning  immigrants  among  the  lines  is  unlaw- 
ful, and  it  may  be  that  the  advantages  to  the  public  and  the  im- 
migrants in  the  present  methods  of  handling  them  could  be 
retained  without  such  apportionment  of  this  traffic. 

Section  5  of  the  Act  to  regulate  commerce  provides : 

"That  it  shall  be  imlawful  for  any  common  carrier  subject  to 
the  provisions  of  this  act  to  enter  into  any  contract,  agreement, 
or  combination  with  any  other  common  carrier  or  carriers  for 
the  pooling  of  freights  of  different  and  competing  railroads,  or 
to  divide  between  them  the  aggregate  or  net  proceeds  of  the  earn- 
ings of  such  railroads,  or  any  portion  thereof ;  and  in  any  case  of 
an  agreement  for  the  pooling  of  freights  as  aforesaid,  each  day  of 
its  continuance  shall  be  deemed  a  separate  offense." 

It  will  be  seen  that  it  was  deemed  by  the  authors  of  the  Act  es- 
sential to  provide  specifically  against  a  division  of  freight  in 
kind,  as  well  as  against  the  pooling  or  division  of  the  earnings 
therefrom,  but  for  some  reason  they  did  not  provide  against  a  di- 
vision of  passengers  between  competing  roads.  The  omission  to 
do  the  latter  while  doing  the  former  would  seem  to  indicate  that 
it  is  not  improbable  that  they  deemed  the  general  prohibition  in 
this  section  against  a  division  between  them  of  the  aggregate  or 
net  proceeds  of  the  earnings  of  such  railroads,  or  any  portion 
thereof,  would  be  sufficient  to  prevent  any  kno^vn  or  probable 
method  of  pooling  passenger  traffic  that  was  or  could  be  made 
effective. 

The  understanding  and  intent  of  legislators  may  sometimes  be 
gathered  from  their  expressions  in  debate  while  the  measure  is 
under  consideration ;  and  while  these  are  but  individual  opinions 
upon  construction  of  language  and  serve  in  no  case  to  lend  an  in- 
terpretation or  color  not  consistent  with  the  actual  terms  of  the 
law,  are  of  service  in  illustrating  the  wrongs  to  be  cured  and  tlie 
aims  of  those  who  seek  to  right  them. 

The  general  feeling  against  pooling  arrangements  was  very 
bitter  immediately  preceding  and  at  the  time  of  the  passage  of 
the  act.  So  obnoxious  had  some  of  the  more  aggravated  of  these 
conditions  become  that  they  were  not  only  severely  denounced  on 
several  occasions,  but  the  States  had  been  awakened  to  action 
against  them  both  in  their  constitutions  and  in  their  courts. 
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A  list  of  some  of  the  more  important  pools  was  given  by  the 
author  of  the  Keagan  bill  in  July,  1886,  in  his  presentation  of 
the  necessity  and  purposes  of  the  proposed  act  for  railway  regu- 
lation. Included  in  the  list  was  one  dated  1879  and  another 
1885,  both  of  which  provided  or  guaranteed  a  fund  to  maintain 
a  pool  having  for  its  object  the  control  or  division  of  the  west 
bound  passenger  traffic  as  well  as  of  freights,  and  there  was  in- 
dication that  the  subject  of  passenger  pools  was  at  least  under 
consideration.  Whether  the  language  as  finally  adopted  accom- 
plished the  purpose  of  forbidding  all  pools,  freight  or  passenger, 
was  a  matter  upon  which  there  was  even  then  division  of  opinion. 

In  the  debate  upon  the  conference  report  of  the  two  Houses 
of  Congress,  a  representative  from  Iowa  (Mr.  Weaver)  insisted 
that  the  language  of  the  section  referred  to  freight  pools,  while  a 
representative  from  Georgia  (-Mr.  Oisp)  was  as  firm  that  it  also 
applied  "if  it  were  the  pooling  of  passenger  fares."  "But,''  he 
added,  "did  the  gentleman  ever  know  of  a  passenger  pool?" — as 
if  it  were  useless  to  strive  over  a  theoretical  situation. 

It  seems  clear  to  us  that  the  section  quoted  forbids  a  division 
of  "the  aggregate  or  net  proceeds  of  the  earnings  of  such  rail- 
roads or  any  portion  thereof"  of  competing  carriers,  whether 
such  earnings  ai'ise  from  freight  or  passenger  business,  and  that 
it  also  forbids  a  division  of  freights  in  kind  by  any  device.  But 
it  is  not  clear  that  Congress  did  not  regard  the  division  of  the 
passenger  traffic  in  kind  as  impracticable,  and,  therefore,  not 
necessary  to  include  within  the  prohibition.  Nor  is  it  believed 
that  such  a  practice  exists  or  could  be  made  efltective  in  respect 
to  any  other  class  of  passenger  business,  except  that  of  immi- 
grants ;  and  while,  as  shown,  the  arrangement  under  discussion 
purports  to  be  for  the  division  of  west-bound  passenger  traffic, 
including  domestic  as  well  as  immigrant,  it  is  also  apparent  that 
in  its  operation  there  is  practically  only  a  distribution  or  division 
of  the  immigrants  which,  however,  is  based  upon  the  proportions 
of  the  domestic  traffic  done  by  each  line.  This  arrangement  is 
no  doubt  in  restraint  of  competition,  and  if  the  question  of  the 
reasonableness  of  the  rates  was  under  consideration  would  have 
"bearing  upon  that  question ;  but  there  is  no  division  of  the  aggre- 
gate or  net  proceeds,  or  any  part  thereof,  between  the  lines,  un- 
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less,  as  is  contended,  the  division  of  passengers  before  they  have 
been  carried  is,  in  contemplation  of  law,  a  division  of  the  earn- 
ings therefrom.  Against  this  contention  is  the  fact  that  there  is 
specific  prohibition  against  the  pooling  or  division  of  freights 
and  the  omission  of  a  like  specific  provision  in  respect  to  pas- 
sengers. In  view  of  this  fact  and  the  further  fact  that  the 
things  forbidden  by  this  section  of  the  act  are  made  criminal,  it 
is  doubtful,  at  least,  whether  such  a  division  of  the  passengers  as 
has  been  shown  to  exist  under  this  arrangement  is  covered  by  the 
prohibitions  of  this  section.  If  the  practice  was  effective  in  re- 
spect to  domestic  business  so  as  to  indicate  that  it  might  become 
-extensive,  we  might  feel  constrained  to  resolve  the  doubt  against 
the  practice  in  an  effort  to  up-root  it,  for  it  must  be  conceded  that 
if  it  were  practicable  to  make  effective  such  arrangements  in  re- 
spect to  all,  or  a  large  part  of  the  domestic  passenger  business, 
what  we  understand  to  be  the  purposes  of  the  law  would  be 
largely  defeated ;  but,  as  above  indicated,  it  is  not  believed  that 
it  can  ever  be  made  effective  to  any  considerable  extent  in  the 
domestic  passenger  business  and  it  is  not  improbable  that  this 
is  the  reason  that  this  section  was  framed  as  it  is. 

The  circumstances  and  conditions  of  this  immigration  traffic 
were  not  considered  by  the  framers  of  the  act  at  the  time  of  its 
passage.  Out  of  it  there  appears  to  arise  no  injustice  to  domes- 
tic shippers  or  passengers  unless  by  it  there  be  restraint  of  com- 
petition resulting  in  higher  passenger  rates  than  would  otherwise 
prevail.  While  large  in  the  aggregate  it  is  insignificant  in  com- 
parison with  our  general  traffic,  only  ten  or  twelve  per  cent  pass- 
ing beyond  the  western  termini  of  the  trunk  lines.  There  is  no 
discrimination  as  against  individuals,  classes  or  localities  since 
the  immigrants  are  forwarded  at  domestic  published  rates.  From 
the  view-point  of  expediency  there  would  seem  to  be  no  cause  for 
interference  in  the  hope  of  righting  any  great  wrong  to  individ- 
uals or  interests  or  in  creating  a  better  condition  for  the  immi- 
grants themselves,  or  in  respect  to  the  importation  of  diseases  or 
undesirable  immigrants.  These  considerations  would,  perhaps, 
have  no  place  in  the  determination  of  the  matters  involved  if  tlic 
law  was  free  from  doubt,  it  being  our  duty  to  enforce  the  same  as 
it  is  found. 
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Without,  however,  undertaking  now  to  determine  the  doubtful 
question  of  law  involved,  we  feel  clear  that,  upon  the  facts  and 
considerations  appearing,  we  are  not  justified  at  this  time  in 
making  any  order  in  the  premises. 
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No.  609. 

G.  C.  PRATT  LUMBER  COMPANY 

V. 

CHICAGO,  INDIAXAPOLIS  &  LOUISVILLE  RY.  CO, 


Decided  January  27,  1904, 


Defendant  charges  on  lumber  to  Boston  and  Boston  points  a  higher  rate 
from  Sheridan,  Ind.,  a  non-competitive  point  on  its  road,  than  from 
Indianapolis,  Ind.,  although  the  latter  is  the  longer  distance  point  by 
its  line,  which  runs  north  from  Indianapolis  through  Sheridan  to  Mich- 
igan City,  Ind.,  and  connects  at  various  points  with  lines  to  Boston  and 
other  eastern  localities.  Indianapolis  is  a  competitive  point  and  nu- 
merous lines  run  from  that  city  both  east  and  west.  The  short  lines 
from  Sheridan  to  the  east  are  through  Indianapolis,  and  by  those  lines 
Sheridan  is  a  longer  distance  point.  Indianapolis  takes  93  per  cent  of 
Chicago  rates  to  the  east,  and  Sheridan,  though  claimed  by  complainant 
to  be  in  93  per  cent  territory,  is  charged  100  per  cent,  or  Chicago  rates, 
by  the  defendant.  The  rates  to  Boston  and  Boston  points  at  the  time 
of  complaint  were  27  cents  per  hundred  pounds  from  Sheridan,  and  25 
cents  from  Indianapolis;  but  they  have  since  been  reduced  to  26^  and 
24  J  cents,  respectively.  The  circumstances  and  conditions  governing 
the  traffic  from  Sheridan  are  substantially  and  materially  different 
from  those  applying  on  the  traffic  from  Indianapolis. 

Held,  that  no  undue  discrimination  results  to  Sheridan  because  by  defend- 
ant's indirect  route  the  rate  is  2  cents  less  from  Indianapolis  than  it  is 
from  Sheridan. 

Frank  J.  Lahr  for  complainant. 
G,  W,  Kretzinger  for  defendant. 
P.  J.  Farrcll  for  the  Commission. 

Report  and  Opiniox  of  the  Commission. 
Ci.E^[ENTS,  Commissioner: 

The  complainant  in  this  case,  a  corporation  organized  imder 
the  laws  of  Indiana,  with  its  principal  office  at  Indianapolis,  is 
a  buyer  and  shipper  of  hardwood  lumber  which  it  ships  from 
10  I.  C.  C.  Rep. 


30  INTERSTATE  COMMERCE  REPORTS. 

Sheridan,  Ind.,  to  markets  in  other  parts  of  the  United  States^ 
including  Xew  York  and  Boston,  and  alleges  that  the  defend- 
ant is  a  common  carrier,  with  its  connections,  between  said 
points,  and  subject  to  the  Act  to  regulate  conunerce;  that  upoa 
the  shipment  of  four  cars  of  lumber  of  various  weights,  dates,, 
and  destinations,  from  Sheridan,  complainant  suffered  an  over- 
charge of  2  cents  per  hundred  pounds,  not  over  the  publishe<J 
rate,  but  by  undue  discrimination;  that  the  rate  from  Indian- 
apolis is  25  cents  per  hundred  pounds  upon  lumber  to  said  east- 
ern points,  while  from  Sheridan,  the  shorter  distance  point  oa 
the  same  line,  the  rate  is  27  cents  per  hundred  pounds  in  viola- 
tion of  the  Act  to  regulate  commerce,  subjecting  Sheridan,  its^ 
locality,  business  and  inhabitants  to  undue  and  unreasonable- 
prejudice  and  disadvantage.  The  complaint  concludes  with  a 
prayer  for  reparation,  and  for  an  order  that  defendant  cease  and 
desist  from  said  violations. 

The  defendant  in  its  answer  admits  the  principal  allegations 
of  the  complaint  as  to  shipments  and  rates,  but  avers  that  ship- 
ments from  Sheridan  cannot  be  routed  to  Boston  points  as 
to  New  York,  Philadelphia,  or  Baltimore,  but  can  only  be 
routed  to  Baltimore,  thence  by  water  to  Boston;  that  steam- 
ship lines  are  not  prepared  to  handle  bulky  freights  or  lumber 
above  20  feet  in  length ;  and  denies,  if  it  had  such  arrangement, 
that  complainant  would  have  shipped  its  lumber  by  that  route  on 
the  basis  of  93  per  cent  of  the  Chicago  rate,  the  same  being  im- 
practicable, requiring  extra  handling  and  delay,  and  Sheridan 
high  class  lumber  being  subject  to  damage  in  ocean  transit  The 
defendant  further  avers  that  it  has  never  published  a  93  per  cent 
rate  from  these  points  by  the  ocean  route ;  that  all  points  north 
of  Indianapolis  take  the  Chicago  or  100  per  cent  rate ;  that  In- 
dianapolis takes  a  93  per  cent  rate,  and  that  if  compelled  to 
place  Sheridan  and  Indianapolis  on  an  equality  respondent 
would  be  forced  to  increase  the  Indianapolis  rate  and  would  lose 
its  business  at  that  point  of  sharp  competition ;  and  denies  any 
violation  of  the  Act  or  any  extortionate  or  discriminating  rates. 

Facts. 

The  defendant  road  has  a  line  from  Indianapolis  to  Miclii- 
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gan  City,  crossing  the  eastern  lines  out  of  Chicago,  with  which 
connections  it  can  make  arrangements  for  through  routes  and 
rates  to  eastern  points.  Sheridan,  the  point  of  complaint,  is  a 
station  on  this  line  about  28  miles  from  Indianapolis,  from 
which  one  or  two  cars  of  hardwood  lumber  are  shipped,  on  an 
average,  per  day.  The  rates  upon  lumber  have  been  based  upon 
percentages  of  the  rate  from  Chicago  to  eastern  points,  the  Chi- 
cago rate  being  taken  as  one  hundred  per  cent. 

These  percentages  are  applied  in  groups,  the  dividing  line 
between  100  per  cent  and  93  per  cent,  the  Indianapolis  rate  be- 
ing at  or  near  Sheridan  upon  defendant's  line. 

The  rates  from  Sheridan  to  Xew  York,  Philadelphia,  and 
Baltimore,  and  group  points,  as  well  as  to  Boston  and  New 
England  points,  have  heretofore  been  100  per  cent  of  the  Chi- 
cago rate,  though  from  Indianapolis  the  rate  to  the  same  points 
is  93  per  cent  of  the  Chicago  rate. 

Sheridan  is  a  town  of  about  1,800  inhabitants,  and  the  cen- 
ter of  a  limited  hardwood  lumber  industry,  shipping  one  or 
two  cars  of  lumber  per  day. 

The  defendant  line,  the  only  railway  passing  through  or  near 
Sheridan,  and  running  through  Monon  to  Michigan  City,  155 
miles  from  Indianapolis,  has  arrangements  from  Michigan  City, 
its  longest  haul  in  connection  with  eastern  lines,  on  the  basis 
of  Chicago  rates.  Many  roads  run  from  Indianapolis  both  east 
and  west. 

Sheridan  is  the  longer  distance  point  by  direct  line  through 
Indianapolis  to  eastern  destinations,  although  following  the  ship- 
ment by  the  defendant's  line  west  and  north,  Indianapolis  traffic 
would  pass  through  Sheridan  to  the  same  destinations. 

The  particular  shipments  set  forth  in  the  complaint  and  not 
disputed  were  as  follows: 

Nov.  8,  1900,  carload  49,600  pounds,    Charlosto\^^l,  Mass. 

Oct.  8,  1900,         "        40,500         "        Keene,  New  Hamp. 

Oct.  15,   1900,         '*        43,100         "        Boston,  Mass. 

Oct.  6,  1900,         "        38,500         "        Torrington,  Conn. 

Upon  these  cars  27  cents  per  hundred  pounds  was  charged  and 
collected,  the  same  being  the  published  rate.  Fp  to  this  point 
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there  is  apparently  no  dispute.  The  issue  presented  is  the  con- 
tention by  complainant  that  Sheridan  is  situated  within  the  93 
per  cent  territory,  and  should  enjoy  the  Indianapolis  rate  of 
25  cents  per  hundred  pounds,  since,  when  moving  by  the  same 
route,  Indianapolis  shipments  at  25  cents  must  pass  through 
Sheridan,  and  the  denial  by  defendant  that  there  is  any  neces- 
sary relation  of  said  rates.  The  defendant  declares  that  no 
shipments  of  similar  character  have  ever  been  made  in  which 
Sheridan  has  been  treated  as  in  93  per  cent  territory,  and  that 
by  its  only  through  arrangements  with  eastbound  lines  its  con- 
nections refuse  to  accept  such  shipments  on  any  other  than  a 
100  per  cent  basis. 

A  map  prepared  for  the  convenience  of  rating  committees  and 
shippers,  in  which  the  northern  middle  states  are  blocked  into 
irregular  divisions  of  territory  taking  fixed  percentages  of  Chi- 
cago rates  was  in  evidence  at  the  hearing.  Some  emphasis  was 
laid  upon  the  fact  that  upon  this  map  Sheridan  was  shown  to  be 
just  within  the  93  per  cent  territory,  and  if  all  other  business  in 
that  zone  was  conducted  on  the  basis  of  93  per  cent  of  Chicago 
rates  except  lumber,  it  would  be  such  an  apparent  discrimination 
against  a  single  industry  as  to  justify  complaint,  and,  unex- 
plained, to  demand  interference. 

This  map  is,  however,  not  issued  by  the  railroads  nor  made  a 
part  of  their  tariffs,  but  is  published  by  a  joint  inspector  located 
at  Chicago,  and  is  not  binding  upon  any  road,  system,  or  terri- 
tory, but  used  simply  as  a  convenience  in  the  consideration  of 
through  rates  generally.  There  are  many  exceptions  to  its  ap- 
plication. It  has  no  bearing  upon  the  local  traffic.  In  this  pro- 
ceeding it  was  shown  that  Sheridan  and  Indianapolis  had 
the  same  rates  to  Chicago,  Detroit,  and  other  northern  points, 
but  for  all  traffic  from  points  north  of  Indianapolis,  including 
Sheridan,  destined  for  Boston  points,  these  divisions  have  al- 
ways been  i<mored,  and  no  instance  was  showTi  where  any  busi- 
ness  had  ever  moved  from  Sheridan  to  Xew  England  points  on 
the  Indianapolis  rate,  though  the  2  cents  per  100  pounds  added 
to  the  through  rate  is  hardly  the  measure  of  the  local  rate  from 
Sheridan  to  Indianapolis. 

The   more   direct   lines   charge   and   receive   25   cents   from 
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Indianapolis,  and  refuse  to  accept  less  on  a  joint  haul  from 
Sheridan.  It  is  clear  that  a  shipment  from  Sheridan  via  In- 
dianapolis must  include  a  28-mile  haul  to  that  point,  making 
either  a  higher  joint  through  rate  than  the  Indianapolis  rate, 
or  the  defendant's  haul  to  that  place  must  be  made  without 
charge.  There  is  no  charge  that  either  rate  is  unreasonably 
high.  The  question  is  one  of  alleged  discrimination  only.  The 
rates  from  Indianapolis  appear  to  be  the  result  of  competition 
between  th?  many  lines  therefrom  to  the  east ;  whereas,  the  rates 
from  Sheridan,  a  non-competitive  place,  are  not  subject  to  like 
competiiiun. 

In  the  divisions  of  joint  through  rates  on  percentages  based 
on  mileage,  as  it  appears  by  the  testimony  the  rates  in  question 
are,  the  defendant  line  naturally  prefers  arrangements  with  con- 
nections giving  it  the  longest  haul  and  largest  percentage :  There 
fore,  it  carries  this  freight  at  rates  based  on  a  carriage  through 
Indianapolis  by  a  direct  line  eastward,  while  in  fact  it  carries 
it  in  an  opposite  direction  north  and  west  by  a  longer  route,  the 
reduced  ton  mileage  being  accepted  to  secure  the  traffic. 

Since  the  hearing,  the  defendant  has  filed  a  new  tariff  in 
which  the  rates  are  slightly  reduced,  the  rate  now  published  be- 
ing 241A  cents  per  hundred  pounds  from  what  were  before  93 
per  cent  points,  and  two  cents  per  hundred  pounds  additional 
from  points  in  a  group  from  Monticello  to  Broad  Ripple,  includ- 
ing Sheridan.  This  gives  Sheridan  a  through  rate  of  261/^ 
<!ents  instead  of  27  cents,  as  under  the  tariff  in  force  at  the  dates 
of  complaint  and  hearing. 

For  the  through  rates  by  connections  with  other  lines  the  de- 
fendant is  not  alone  responsible,  but  must  pro-rate  with  such 
connecting  lines  such  rates  as  may  be  agreed  upon.  This  the  de- 
fendant evidently  cannot  do  through  Indianapolis  to  secure 
either  equal  rates  for  Sheridan  or  any  haul  for  itself  save  at  a  loss. 
The  one  hundred  per  cent  applied  to  Sheridan  gives  it  the  Chi- 
cago rate,  though  the  service  includes  a  longer  haul  from  a  side 
line.  The  defendant  is  confronted  at  Indianapolis  with  a  rate 
by  direct  lines  to  the  east,  and  from  that  point  must  carry  at  no 
higher  rate  than  the  direct  and  shorter  lines ;  and  even  if  it  could 
•effect  an  arrangement  with  any  of  them  for  joint  through  rates 
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from  Sheridan  through  Indianapolis  to  the  east,  such  through 
rates  might  with  good  reason  be  greater  from  Sheridan  than 
those  from  Indianapolis  because  of  the  greater  distance  and  the 
participation  of  an  additional  road  necessary  to  make  a  through 
route.  If,  by  carrying  freight  from  Indianapolis  in  the  other 
direction  to  a  connection  to  the  east,  it  can  secure  a  larger  share 
as  its  part  of  the  through  rate,  and  which  is  not  shown  to  be 
greater  than  would  be  a  reasonable  through  rate  by  the  direct 
line  from  Sheridan  through  Indianapolis,  if  one  were  estab- 
lished that  way,  it  does  not  follow  that  any  injustice  or  undue 
discrimination  results  to  Sheridan,  because  by  such  indirect 
route  the  rate  is  less  from  Indianapolis  by  the  amount  shown 
than  from  Sheridan  over  the  same  route. 

It  abundantly  appears  that  the  circumstances  and  conditions, 
such  as  the  Supreme  Court  has  decided  it  to  be  the  duty  of  the 
Commission  to  consider  in  such  cases,  are  substantially  and 
materially  different  in  regard  to  this  freight  moving  from  these 
two  points,  respectively  (Alleji  v.  L.  N.  A.  &  C.  R.  Co.  1  I.  C. 
C.  Rep.  199). 

Upon  the  facts  appearing  we  find  no  undue  discrimination  in 
the  adjustment  of  the  rates  involved.  It  follows  that  the  prayer 
of  the  complainants  must  be  denied. 
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1.  It  is  the  province  of  the  Commission  to  interfere  and  secure,  if  possible, 

a  fair  adjustment  in  cases  of  imreasonable  rates  or  unjust  discrimina- 
tion; but  the  Commission  has  no  more  authority  to  place  competing 
millers  in  different  states  upon  precisely  the  same  footing  than  it  has 
to  equalize  conditions  in  ail  localities  and  in  every  industry. 

2.  Rates  from  points  in  Kansas  and  Missouri  to  points  in  Texas  are  five 

cents  per  hundred  pounds  higher  on  flour  than  on  wheat,  and  such  dif- 
ferential is  not  applied  on  flour  or  wheat  carried  in  any  other  direc- 
tion. This  differential  has  been  the  subject  of  controversy  in  two  pre- 
vious cases  before  the  Commission,  Kauffman  Milling  Co.  v.  Missouri 
P.  R,  Co.  (1890)  4  I.  C.  C.  Rep.  417,  3  Inters.  Com.  Rep.  400;  Railroad 
Comrs.  V.  AtchisoUy  T.  d  8.  F.  R.  Co.  ( 1899)  8  I.  C.  C.  Rep.  304,  and  in 
the  decisions  of  those  cases  the  five  cent  higher  rate  on  flour  than 
on  wheat,  as  applied  on  the  trafiic  to  points  in  Texas,  was  not  declared 
imlawful. 

Held,  upon  the  record  in  this  case,  that  since  the  former  decisions  were  ren- 
dered there  has  been  no  such  change  in  conditions  governing  the  trafiic 
as  to  warrant  interference  by  the  Commission. 

Messrs.  Helm,  Ashbaugh  and  Adams  for  complainant. 

M.  F.  Clardy  and  C.  E.  Benton  for  Missouri  Pacific  Ky.  Co. 

Gardner  Lathrop  for  A.,  T.  &  S.  F.  Ry.  Co. 

M.  A.  Low  for  C,  R.  I.  &  P.  Ry.  Co. 

W.  0.  Littlefield  for  St.  Louis  &  San  Francisco  Ry.  Co. 

P.  J.  Farrell  for  the  Commission. 

Report  and  Opinion  of  the  Commission. 

Clements^  Commissioner: 

This  proceeding  is  based  on  a  petition  filed  by  the  Mayor  and 
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City  Council  of  Wichita,  Kansas,  in  which  it  is  alleged  that  the 
city  of  Wichita,  its  millers,  shippers,  and  merchants  are  un- 
justly discriminated  against,  and  subjected  to  undue  and  unrea- 
sonable prejudice  and  disadvantage  by  reason  of  the  rates  on 
flour  from  Wichita  and  other  points  in  Kansas  and  Missouri  to 
points  in  Texas,  being  five  cents  per  hundred  pounds  higher  than 
on  wheat — a  differential  which  does  not  apply  on  like  transporta- 
tion in  any  other  direction;  that  this  is  not  warranted  by  any 
difference  in  cost  of  service,  and  that  any  differential  operates 
as  an  unjust  and  illegal  discrimination  in  violation  of  the  Act  to 
regulate  commerce.  The  complainant  prays  for  an  order  direct- 
ing defendants  to  cease  and  desist  from  publishing  and  main- 
taining said  differential  of  five  cents  per  hundred  pounds,  or 
from  maintaining  any  differential  whatever. 

Defendants,  in  their  answers,  make  statements  in  justification 
of  the  differential  between  wheat  and  flour.  They  allege  that 
a  similar  differential  exists  in  the  State  of  Texas,  established 
hj  the  Commission  of  that  State ;  that  differences  in  circum- 
stances and  conditions  connected  with  the  transportation  warrant 
'the  difference  in  rates ;  that  flour  is  a  manufactured  article  and 
Tnore  valuable  than  wheat;  that,  therefore,  defendants  incur 
greater  risk  when  they  transport  flour  than  when  they  trans- 
port wheat;  that  the  barrel  in  which  flour  is  packed  is  carried 
free,  while  transportation  charges  are  collected  on  the  actual 
"weight  of  wheat ;  that  wheat  is  all  raw  material,  while  it  takes 
about  280  pounds  of  wheat  to  make  196  pounds  of  flour,  the 
-difference  in  weight  being  accounted  for  by  79  pounds  of  mill 
'offal,  such  as  bran  and  screenings,  and  5  pounds  of  "invisible 
loss ;"  that,  therefore,  transportation  charges  are  paid  on  a  much 
greater  proportion  of  comparatively  worthless  material  when 
wheat  is  transported  than  when  flour  is  transported ;  that  without 
the  differential  Texas  millers  would  be  unable  to  compete  with 
Kansas  and  Missouri  millers,  except  at  places  where  mills  are 
located;  and  that  the  milling-in-transit  privilege  is  dependent 
upon  the  existence  of  the  differential.  Defendants  also  call 
attention  to  the  decision  of  this  Commission  in  Kauffman  Mill- 
ing Company  v.  Missouri  Pacific  Railway  Co,,  rendered  in  1890, 
wherein  the  5-cent  differential  was  not  declared  unlawful,  and 
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aver  than  conditions,  if  changed,  are  stronger  in  support  of  the 
differential  now  than  they  were  at  that  time. 

On  application,  the  Commission,  on  September  18,  1902,  en- 
tered an  order  by  which  the  Galveston  Chamber  of  Commerce 
and  the  Texas  Millers'  Association  were  granted  leave  to  inter- 
vene. An  extended  hearing  was  held  by  the  Commission  at 
Wichita,  Kansas. 

For  more  than  twenty-five  years  a  differential  has  been  main- 
tained between  the  rates  on  wheat  and  flour  moving  into  Texas 
from  points  north  of  that  state. 

In  the  earlier  years  it  was  several  times  as  great  as  at  present, 
and  even  when  established  at  five  cents  per  hundred  poimds,  the 
reduction  at  harvest  periods  on  the  transportation  of  wheat  with- 
out a  like  reduction  upon  flour  until  some  later  date  would  have 
the  effect  of  increasing  the  dift'erential  by  the  amount  of  the 
reduction  upon  the  grain.  All  this  was  reviewed  in  the  former 
adjudication  on  this  subject  of  Texas  differentials  in  the  Kauff- 
man  Milling  Co.  Case.  The  irregular  practices  then  com- 
plained of  by  which  the  differences  were  exaggerated  find  no 
place  in  the  present  complaint,  and  it  may  be  assumed  the  situ- 
ation is  to  that  extent  improved. 

The  increase  of  mills  in  points  nearer  the  wheat  producing 
area,  as  in  Kansas,  Oklahoma,  and  Texas,  the  increase  of  popu- 
lation throughout  the  territory  in  question,  enlarging  the  Texas 
market,  the  almost  universal  use  of  the  roller  mill,  the  keen 
competition  which  has  reduced  the  profits  upon  flour,  the  in- 
crease of  transportation  facilities  that  provide  ready  means  for 
direct  export  of  both  wheat  and  flour  through  nearby  southern 
ports — all  indicate  some  changes  in  the  conditions  existing  at  the 
time  the  former  opinion  was  rendered  when  the  Commission  de- 
clined to  disturb  the  five  cents  per  hundred  pounds  differential. 

The  facts  were  then  exhaustively  collected  and  the  arguments 
considered  for  and  against  the  maintenance  of  the  differential. 
It  is  unnecessary  to  again  go  over  this  ground,  as,  in  the  main, 
the  parties  in  interest  occupy  the  same  relative  positions  as  be- 
fore. The  millers  of  Wichita  and  other  complaining  points 
contend  that  without  the  differential  they  would  be  enabled  to 
grind  the  wheat,  near  the  fields  where  produced,  and  ship  their 
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product  to  Texas,  where  consumed,  to  a  greater  extent  than  they 
are  now  able  to  do ;  that  on  the  contrary,  the  Texas  millers,  with 
this  advantage,  can  and  do  meet  them  in  their  own  fields  and  out- 
bid them  for  their  wheat  at  their  own  doors,  and  undersell  them 
with  the  flour  in  the  Texas  markets. 

On  the  general  facts  there  is  no  dispute,  the  issue  being 
whether  there  had  been  such  a  change  in  conditions  of  popula- 
tion, agriculture,  milling  industry  or  transportation  in  this  sec- 
tion as  to  warrant  an  interference  by  the  Commission  which  it 
formerly  declined  to  make.  The  differential  rates  on  wheat  and 
flour  to  Texas  points  have  been  long  in  operation.  In  the  Kauff- 
man  Milling  Co.  Case,  in  1890,  these  had  already  been  in  effect 
for  some  fifteen  years,  in  the  earlier  years  being  much  higher 
than  the  five  cents  now  the  subject  of  complaint. 

The  Kansas  millers  contend  they  are  shut  out  of  the  Texas 
market  by  flour  made  with  Kansas  wheat ;  that  Texas  does  not 
grow  enough  wheat  for  home  consumption,  and  that  the  larger 
mills  in  Texas  with  greater  capacity  enable  the  Texas  millers  to 
come  into  Kansas  and  compete  for  the  wheat,  which  they  are 
able  to  get  and  grind  cheaper  than  the  Kansas  millers  can  get 
the  flour  to  Texas  markets ;  that  the  Texas  millers  can  overbid 
for  Kansas  wheat  and  thus  advance  its  price,  and  that  Kansas 
products  are  thus  thrown  out  of  line,  which  works  injury  to  com- 
plainant, not  only  in  Texas,  but  in  the  general  market 

Texas  mills  export  some  flx)ur;  make  some  sales  even  in  the 
southern  portion  of  Indian  Territory.  Territory  mills  complain 
they  must  go  outside  and  ship  some  wheat  in  on  the  flour  rate, 
while  Texas  comes  in  and  ships  their  wheat  out. 

On  the  other  hand,  the  Texas  millers  contend  that  in  the  ship- 
ping of  wheat  they  are  paying  freight  on  offal  and  invisible  loss, 
while  in  the  shipment  of  flour  in  barrels  the  package  is  carried 
free  and  that  the  differential  of  five  cents  "per  hundred  pounds 
is  insufiicient  to  enable  them  to  fairly  compete  with  their 
rivals  and  that  the  difference  between  the  rates  on  wheat  and 
flour  should  be  greater  than  five  cents. 

The  value  of  flouring  and  grist  mills  in  Texas  in  1890  was 
$9,903,455,  in  1900,  $12,333,730,  and  the  testimony  indicated 
a  large  increase  since  the  last  census  year,  encouraged  by  the  ex- 
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traordinary   wheat   production   of   1900,    reaching   that  year 
23,395,913  bushels,  more  than  double  its  average  production. 

Kansas,  too,  showed  an  increase  in  the  value  of  the  mills  from 
$17,4-20,475  in  1890  to  $21,926,768  in  1900. 

This  increase  in  the  milling  capacity  of  points  situated  nearer 
the  wheat  fields  was  bound  to  affect  the  industry  at  more  remote 
places,  and  we  are  prepared  to  find  the  value  of  mills  in  the 
state  of  Missouri  falling  from  $34,486,795  in  1890  to  $26,393,- 
928  in  1900. 

In  1900  the  product  of  the  Texas  mills  was  above  two  and 
a  half  million  barrels;  of  the  Kansas  mills  above  five  million 
barrels,  and  Missouri  produced  but  little  more. 

The  argument  that  the  Kansas  milling  industry  had  grown 
up  under  the  operation  of  the  five  cents  per  hundred  differen- 
tial, and  had  kept  pace  with  the  growth  in  Texas,  and  almost 
equalled  the  capital  and  capacity  of  the  Missouri  mills,  and 
therefore  that  the  differential  could  not  be  a  serious  drawback 
is  unfair.  If  the  only  outlet  for  Kansas  flour  was  the  Texas 
market,  that  might  be  a  natural  inference;  but  the  markets  of 
the  world  are  open,  and  such  Kansas  millers  as  testified  at  the 
hearing  of  the  case  declared  they  had  little  or  no  trade  in  Texas, 
and  for  the  most  part  found  sale  for  their  products,  after  local 
distribution,  in  the  markets  of  the  east 

The  differential  of  five  cents  a  hundred  pounds  is  equivalent 
to  ten  cents  upon  a  barrel  of  flour.  This,  it  appeared  from  the 
testimony,  was  a  measure  of  the  profit  upon  much  of  the  surplus 
of  the  mills.  But  it  does  not  follow  that  five  cents  per  hundred 
pounds  differential  upon  flour  places  Kansas  flour  in  the  Texas 
market  ten  cents  a  barrel  higher  than  the  product  of  Texas  mills. 
There  are  many  other  elements  to  be  taken  into  consideration: 
the  price  of  Kansas  wheat  as  compared  with  Texas  wheat  or 
that  from  other  markets;  the  relative  proportions  of  the 
amount  of  flour,  bran,  and  waste  in  the  wheat  so  shipped ;  the 
relative  efficiency  of  the  mills  in  the  various  localities ;  the  rela- 
tive cost  of  labor  and  fuel  in  the  two  states,  and  the  relative  value 
of  the  by-products  at  the  mill  door  and  in  nearby  markets. 

All  these  elements,  none  of  which  are  fixed,  render  it  impos- 
sible to  adjust  the  rates  alone  in  such  manner  as  to  equalize  the 
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conditions  of  manufacture,  if  that  was  the  purpose  of  the  Cora- 
mission.  It  is  no  more  the  object  or  duty  of  the  Commission  to 
place  the  competing  millers  of  these  states  on  precisely  the  same 
footing,  than  to  equalize  conditions  in  all  localities  and  in  every 
industry — an  undertaking  clearly  beyond  their  powers. 

If  the  rates  are  exorbitant,  oppressive,  and  unreasonable,  or 
if  the  discriminations  are  unjust  and  work  hardship,  it  is  the 
province  of  the  Commission  to  interfere  and  secure,  if  possible, 
fair  adjustment. 

Most,  if  not  all,  of  the  millers  who  testified  for  the  complain- 
ants at  this  hearing  had  engaged  in  the  business  at  their  present 
location  since  the  Kauffman  Milling  Company  Case  was  heard 
in  1890,  and  had  therefore  found  this  differential  of  five  cents 
per  hundred  pounds  upon  flour  in  effect  when  their  investment 
was  made,  and  continued  ever  since.  This  is  not  in  the  nature 
of  a  vested  right,  and  if  it  is  an  undue  preference,  carrying  un- 
earned profit  in  one  direction  and  undeserved  damage  in  an- 
other, it  cannot  be  too  soon  interfered  with. 

The  following  table  shows  the  rates  in  force  at  the  present 
time  from  AA'ichita  and  sundry  points  in  Oklahoma  and  Indian 
Territory  to  points  in  Texas,  both  on  domestic  wheat  and  flour 
and  that  for  export: 

10  I.  C.  C.  Rkp. 


THE  MATOS,  ETC.,  OF  WICHITA  V.  M.  P.  ET.  CO.  et  al.  41 


<1 


o 


o 

Ph 
O  <ri 

«^ 

o 


<5 


w 


o 

H 
H 

I— I 

o 
p-l 


tf 


o 

CO 

H 
C5 


o  ^ 


5zi 

XI 

H 

O 
H 


H  O 

;zi  a 

%° 

10  L  C.  C.  Rep. 


O 


00 

a 


a 
o 


00 


om- 
its in 
4. 

1 

3* 

^ 

•    ^   8 

CQ 
CQ 

*  s 

^•iS* 

^ 

O 

w      o      « 

^        ^        CQ 

OS 
CM 

;  s 

^ 

S 

O 

^ 

« 

ifl 

io 

• 

^ 

CO 

OT 

CQ 

CQ 

rH 

rH 

* 

00 

1 

^ 

03 
H 

no 

1" 

C9 

IC 

lO 

• 

««4 

CQ 

03 

eq 

O) 

»^ 

rH 

•k 

(^ 

a 

2 
S 

• 

1 

O 

0?       ?       « 

CO 

CQ 

> 

^ 

U3 

-^ 

03 

03 

Ol 

CQ 

OQ 

"3 
O 

S 
o 

^ 

S 

ff 

03        O        CQ 

a 

lO 

Q 

o 

"^ 

-^ 

•^ 

03 

C4 

CQ 

M 

o 

00        5?       » 

« 

CO 

o    . 

XI 

•^ 

03 

03 

CQ 

CQ 

CQ 

Housto 
Texas 

& 

• 

u 

Hw 

H*       «*• 

9 
O 

00 

O 

03 

CQ 

3 

S 

1-   • 

U3 

ri)*           HH*           r^ 

03 

oa 

S 

O 
CQ 

^ 

CQ 

rt  Wo 
Texas 

^ 

IS 

r^ 

ri)*           ^i>*           HH* 

"V       O       00       »o 

o 

o 

03 

03 

OQ 

CM 

•     o» 

1^ 

P? 

• 

§ 

00 

fl 

U3 

C4 

08 

5^ 

^ 

b 

9 

5P 

^ 

O 

<M 

c 

1 
1 

H 

o 

0 

a 

5 

1 

1 
J 

u 

0^ 

oj 

P^ 

C 
> 

a 

w 

• 

w 

C 

5 

I 

> 

.2 

« 

< 

- 
c 

*■" 

:  > 

o 

■    1 

a 

43 

9 

00 
1         ^M 

E 

c 

o 

*■ 

•      p 

"C 

1        es 

i 

^ 

7t 

a 

1       d 

»- 

^ 

■     Ed 

0 

•       CL, 

1      &. 

<! 

1      h 

1 

42  INTERSTATE    COMMEECE    BEPORTS. 

The  higher  rate  upon  flour  is  sought  to  be  justified  by  those 
who  contend  for  its  continuance  upon  the  ground  that  it  has  a 
higher  value  than  wheat,  that  less  flour  is  carried  in  a  car,  and 
therefore  productive  of  less  revenue  than  wheat;  that  the  bar- 
rel package  is  carried  free,  while  the  transportation  of  wheat  en- 
tails the  payment  of  freight,  not  only  on  the  cheaper  by-product 
bran,  but  upon  a  certain  percentage  of  waste  which  disappears 
in  the  cleaning  processes  called  "invisible  loss ;"  that  the  higher 
value  of  flour  and  its  liability  to  damage  render  risks  greater, 
claims  for  damage  and  loss  more  numerous,  and  that  it  is  only 
consistent  with  the  almost  universal  rule  that  there  should  be  a 
higher  rate  upon  the  finished  product  than  the  raw  material. 

Yet  all  these  arguments  are  as  potent  in  one  direction  as  an- 
other, and  would  apply,  if  at  all,  to  the  transportation  of  wheat 
and  flour  in  any  direction  for  any  purpose,  yet  no  differential 
was  shov^-n  to  exist  between  wheat  and  flour  carried  west,  north, 
or  east,  and  the  latter  marks  the  line  of  greatest  shipment,  and 
over  the  defendant  lines  to  the  last  station  on  the  Gulf  if  the 
wheat  and  flour  are  marked  for  export  they  go  at  the  same  rate. 

It  is  true  that  water  competition  controlling  conditions  sur- 
rounding export  traffic  makes  such  rates  and  differentials  inde- 
pendent of  ordinary  traffic  and  useless  for  purposes  of  compari- 
son, but  so  great  a  portion  of  the  domestic  wheat  and  flour  of 
the  United  States  is  carried  at  the  same  rate  as  to  indicate  there 
is  no  striking  difference,  all  things  considered,  in  the  revenues 
they  yield  the  railroad  or  in  the  expense  of  carriage. 

The  estimate  generally  accepted  in  the  trade  is  that  four  and 
one-half  bushels  of  wheat  are  required  to  make  a  barrel  of  flour, 
and  the  per  capita  consumption  is  usually  placed  at  five  and  one- 
half  bushels  of  wheat  annually,  though,  of  course,  this  varies 
somewhat  with  habits,  price  and  plenty. 

The  population  of  Texas  has  increased  since  1890  about  fifty 
per  cent ;  the  production  of  wheat  has  increased  in  as  great  ratio, 
and  this  with  the  unprecedented  crop  of  1900  of  above  twenty- 
three  million  bushels,  led  to  the  erection  of  flouring  mills  beyond 
and  after  the  reports  of  the  census  year,  until  the  estimate  of 
witnesses  that  the  capacity  of  Texas  mills  had  doubled  since 
1890  is  well  within  the  bound  of  probability.     So  much  of  this 
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increase  in  milling  capacity  as  grew  out  of  and  depends  upon  a 
wheat  yield  like  that  of  1900  is  likely  to  prove  disastrous,  since 
the  very  next  season  the  Texas  crop  had  fallen  to  less  than  one- 
third  that  of  the  banner  year,  which  was  beyond  its  needs  for 
home  consumption. 

For  the  last  two  years  one-half  or  more  of  the  bread  needed 
for  the  Texas  market  was  imported  in  the  form  of  wheat  and 
flour. 

In  the  testimony  submitted  in  support  of  the  contentions  of 
complainant,  it  was  sought  to  establish  the  fact  that  the  Texas 
millers  in  buying  wheat  in  the  territory  claimed  by  the  com- 
plaining millers  conducted  so  fierce  a  competition  as  to  appre- 
ciably raise  the  price  of  grain  in  their  o\vn  markets,  and  that 
this  resulted  in  disturbing  the  natural  relation  of  prices  to  such 
an  extent  as  to  prove  a  handicap  when  they,  the  Kansas  millers, 
endeavored  to  dispose  of  their  products  in  the  open  markets  else- 
where than  Texas,  by  reason  of  the  disproportionate  price  they 
were  compelled  to  pay  for  their  raw  material. 

This  was  at  least  not  entire  loss  to  the  state,  since  the  farmers 
received  the  benefit  of  the  increased  prices,  and  of  itself  is  not 
a  strong  argument  for  interference.  iVnything  which  increases 
the  value  of  the  products  of  the  soil  to  the  producer  seems  so 
desirable  a  result,  that  if  the  Commission  was  endeavoring  to 
adjust  the  conditions  investing  various  localities,  that  which  led 
to  the  prosperity  of  the  agriculturist  must  receive  favorable  at- 
tention. 

It  was  suggested  that  the  exploitation  of  the  southern  oil 
field  had  placed  at  the  disposal  of  the  Texas  millers  a  fuel  which 
enabled  them  to  manufacture  flour  at  one-half  the  expense  of 
their  competitors,  and  gave  them  a  further  advantage  in  the  con- 
test for  that  market;  but  as  before  observed,  it  is  beyond  our 
province  or  power  to  exactly  equalize  the  conditions  of  business 
in  various  parts  of  the  coimtry  by  such  an  adjustment  of  rates 
as  to  place  every  industry  on  the  same  footing,  nor  can  we  ignore 
the  serious  claims  of  any  individual  business  or  locality  for 
relief,  and  therefore  even  so  apparently  remote  an  advantage 
as  cheap  fuel  demands  consideration. 

The  expense  of  fuel  in  the  manufacture  of  flour  was  placed  at 
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approximately  five  or  six  cents  per  barrel,  but,  of  course,  must 
vary  with  locality,  efficiency,  and  the  ability  to  run  full  or  half 
time.  It  was  declared  by  one  of  the  witnesses  that  the  failure 
of  the  self-flowing  wells  at  Beaumont,  the  consequent  rise  in 
price  of  oil,  and  the  tremendous  advance  in  the  price  of  trans- 
portation of  oil,  lind  greatly  reduwd  the  profit  in  its  use  as  fuel. 


DISTRIBUTION  OF  WHEAT  IN  TEXAS  AND  KANSAS,. 
AS  ESTIMATED  ON  MARCH  1,  1891  TO  1903. 


TEXAS. 

KANSAS. 

YBAB. 

Consumed  In 

Prloe 

PrlCT. 

ProduoUoD. 

County 

ProaiioUou,  1       Counly 

where  grown 

DM..1. 

Dec.  I. 

Bushels 

BuabelB 

CtB. 

Bushels 

BiiBhels 

1800 

3,575,000 

3.895,750 

95 

28.195.000 

13,638.600 

■=?■ 

191)1 

8,435,000 

5.019,300 

87 

54.866,000 

23,043,720 

78 

1803 

6,475,000 

4.325,250 

75 

70,8.31,000 

10.124,870 

52 

1S93 

4,533,000 

3,400,410 

58 

33,362,000 

6.510,560 

49 

1804 

6,893.000 

5.031. 880 

54 

35.815,000 

18.410,700 

44 

1895 

2,083,000 

1,510,860 

86 

23,910,000 

11,001,120 

46 

1696 

4,Q30.210 

4,070.289 

75 

80,794,453 

16.897,226 

88 

1897 

:,oa8,a5i 

4.919,776 

89 

47.098,152 

18,799,853 

74 

1898 

9.348.464 

6,017,863 

68 

64,930,413 

19,481.834 

50 

1899 

9.044.935 

6,964,369 

68 

36,468,044 

13,498,176 

62 

1900 

23.805,913 

14,271.507 

64 

82,489,655 

20,623,164 

65 

1901 

6,002,031 

5,668,300 

78 

99,070.304 

31,705.377 

59 

1903 

8.833,277 

7,760,940 

77 

45,827.496 

18,407,898 

65 

There  is  an  apparent  anomaly  in  the  condition  which 
places  a  differential  o£  five  cents  per  hundred  pounds  upon  floMr 
above  wheat  from  the  northern  border  states  into  Texas,  and 
practically  in  no  other  direction  in  the  United  States,  which 
would  seem  to  warrant  interference.  But  it  must  be  remem- 
bered that  the  practice  elsewhere  of  applying  the  same  rate  to 
wheat  and  its  product  is  exceptional  in  view  of  the  customary 
practice  in  regard  to  other  articles.  Subject  to  certain  excep- 
tions, it  always  has  been  the  rule  to  make  transportation  charges 
higher  upon  the  manufactured  product  than  upon  the  raw  ma- 
terial. 
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A  glance  at  the  table  of  production  of  wheat  in  the  states  of 
Kansas  and  Texas  since  the  hearing  by  the  Commission  in  the 
JKauffman  Milling  Case,  will  readly  suggest  the  principal  source 
-of  the  embarrassments  of  the  milling  interests  in  both  states. 

Texas  raised  an  abnormally  large  crop  of  wheat  in  1900,  with 
the  inevitable  result  of  stimulating  the  erection  of  mills  and  re- 
ducing the  comparative  farm  prices,  and  it  will  be  seen  that  the 
difference  of  the  farm  price  of  Texas  wheat  below  that  of  Kan- 
sas wheat  was  lower  than  it  had  ever  been. 

Kansas  wheat  sold  for  55  cents  per  bushel  on  the  farm  and 
Texas  wheat  for  64  cents,  a  difference  of  only  0  cents  per  bushel, 
though  since  1800  Texas  wheat  had  sold  on  the  farm  at  an  aver- 
age of  above  16  cents  per  bushel  more  than  Kansas  wheat. 

In  1000,  Texas  with  23,300,913  bushels  and  Kansas  with 
32,488,655  bushels,  gave  the  competing  mills  of  these  states 
105,884,568  bushels.  The  following  year  of  1001,  Kansas 
raised  its  greatest  crop,  above  00  million  bushels,  and  though 
Texas  fell  to  but  little  over  6  million  bushels,  the  joint  stock  of 
wheat  in  both  states  still  aggregated  105  million  bushels,  about 
as  much  as  for  the  great  Texas  crop  year,  from  which  the  mill- 
ers of  these  states  might  draw  supplies. 

In  1002,  however,  the  Kansas  crop  fell  to  45,827,405,  and 
Texas  produced  but  8,633,  277  bushels,  or  a  joint  production  of 
only  54,460,772  bushels,  but  little  more-  than  half  the  supplies 
of  the  two  preceding  years,  with  an  increased  milling  capacity 
in  both  states.  It  was  inevitable  that  the  competition  of  pur- 
chasers should  be  fierce,  that  each  must  go  further  afield  for  sup- 
plies, that  some  mills  must  find  difficulty  by  reason  of  reduced 
supplies  and  narrower  margins,  in  securing  sufficient  wheat  to 
grind  full  time,  or  sales  for  their  products  at  accustomed  profits. 

This  accident  of  the  annual  crop  yield  amply  accounts  for  the 
strain  upon  the  flouring  mills  of  both  sections,  and  besides  this 
there  is  comparatively  little  or  no  change  in  the  conditions  exist- 
ing at  the  time  when  the  question  of  differentials  was  before 
under  consideration.  In  November,  1800,  in  the  case  of  Bail- 
road  Comrs.  v.  Atchison,  T.  &  S.  F.  R.  Co.  8  I.  C.  C.  Rop.  304, 
the  Commission  reviewed  the  Kauffman  Milling  Company  Case 
and  found  "that  it  did  not  appear  in  the  present  proceeding  tliat 
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any  new  conditions  had  come  into  existence,  or  that  old  condi- 
tions had  been  essentially  modified."  "In  the  absence  of  some 
showing  that  new  conditions  have  intervened,  or  that  the  effects 
of  the  original  holding  have  been  other  than  were  anticipated, 
we  think  that  that  case  must  control  the  disposition  of  this." 
No  change  of  such  importance  has  occurred  as  to  warrant  an  in- 
terference at  this  time  which  would  not  as  well  have  been  jus- 
tified then,  and  the  Commission  must,  therefore,  hold  to  its  for- 
mer opinion  and  decline  to  disturb  relations  of  rates  which  as 
recited  in  the  former  opinion,  could  scarcely  fail  to  be  injurious^ 
to  important  vested  rights. 
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[No.  063.] 

JOIT^  H.  PARKS 

V. 

THE  CINCINNATI  &  MUSKINGUM  VALLEY  RAIL- 
ROAD COMPANY. 


Decided  January  30, 1904. 


Complainant  alleged  unjust  discrimination  by  defendant  in  failing  to  fur- 
nish him  with  cars  for  the  shipment  of  grain  while  supplying  more 
than  a  fair  proportion  of  cars  to  a  competitor  doing  business  in  the 
same  town,  and  that  defendant  subjected  him  to  unreasonable  disad- 
vantage by  providing  his  competitor  in  the  coal  business  with  a 
private  switch  and  denying  the  like  facility  to  him,  thereby  compelling 
him  to  imload  coal  at  an  inconvenient  point  near  the  outskirts  of 
the  town,  and  demanded  reparation.  It  appeared  that  complainant 
desired  to  ship  grain  mainly  to  eastern  points,  concerning  the  trans- 
portation of  which  an  embargo  had  been  established  by  eastern  lines, 
while  his  competitor  in  that  business  shipped  largely  by  defendant's 
line  to  local  points,  for  which  complainant  had  no  shipments,  and  that 
as  to  the  coal  business  complainant  really  desired  to  use  a  passing 
siding  of  defendant  for  the  purpose  of  unloading  his  coal.  Upon  these 
and  other  circumstances  shown  in  the  case,  Held,  That  there  was  no 
such  showing  of  undue  preference  or  unjust  discrimination  as  would 
warrant  an   order  of  relief  or   for   reparation. 

P.  J,  Farrell  for  the  Commission. 

A.  P.  Burgwin  and  F.  A,  Durban  for  defendant. 

Eeport  and  Opinion  of  the  Commission. 

FiFER^  Commissioner: 

The  complaint  in  this  case  states  that  the  complainant  is 
a  dealer  in  grain  and  seeds  at  New  Holland,  Ohio,  engaged  in 
shipping  said  commodities  to  various  markets  in  other  states, 
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and  also  engaged  in  the  shipment  of  coal  to  New  Holland  for 
sale  at  that  point,  and  that  defendant  is  a  common  carrier  to  and 
from  New  Holland  and  subject  to  the  Act  to  regulate  conmierce. 

Complainant  alleges  unjust  discrimination  by  defendant  in 
failure  to  furnish  cars  for  the  conduct  of  his  business,  while  fur- 
nishing a  competitor  in  the  same  line  more  than  his  fair  propor- 
tion, through  which  preference  and  discrimination  complainant 
suffered  damage  and  loss  to  the  extent  of  four  hundred  dollars. 
Complainant  further  alleges  that  the  defendant  unloads 
coal  for  a  competitor  at  a  convenient  point  and  forces  complain- 
ant to  go  to  the  outskirts  of  the  town  for  his  coal,  an  unreason- 
able regulation  and  a  hardship,  furnishing  his  competitor  with 
a  private  switch  and  refusing  a  like  concession  to  complainant, 
illegal  practices  in  violation  of  the  Act. 

The  defendant,  in  its  answer,  admits  it  is  a  common  carrier 
subject  to  the  Act,  but  avers  its  road  is  wholly  within  the  state  of 
Ohio ;  admits  complainant  is  a  dealer  in  grain  and  seeds,  ship- 
ping to  other  markets ;  admits  there  are  two  elevators  of  about 
the  same  capacity,  and  that  between  Nov.  10,  1902,  and  Feb.  1, 
1903,  complainant  used  thirteen  cars  furnished  by  defendant, 
and  that  the  competing  elevator  used  fifty-five  cars  in  the  same 
period ;  admits  the  complainant  deals  in  coal  at  New  Holland, 
and  that  defendant's  agent,  John  E.  Ferrell,  is  also  a  coal  and 
lumber  dealer,  and  that  he  has  been  long  in  the  business,  and 
that  before  complainant  began,  said  Ferrell  leased  property  from 
defendant's  predecessor,  the  Cincinnati  &  Muskingum  Valley 
Railway  Company,  upon  which  he  erected  buildings  and  coal 
bins,  whereupon  defendant's  predecessor  constructed  a  side  track 
thereto;  that  complainant  has  a  point  at  New  Holland  for  the 
general  delivery  of  coal  where  coal  is  delivered,  and  that  com- 
plainant receives  no  coal  from  points  outside  the  state,  and  ships 
none.  Defendant  denies  any  discrimination  against  complainant, 
and  avers  he  was  treated  as  well  as  other  shippers. 

Facts. 

The  complainant,  about  1806,  came  to  New  Holland  and  pur- 
chased a  grain  elevator,  paying  therefor  above  $3,000.  He  also 
expended  nearly  as  much  for  remodeling  the  same.     The  capac- 
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ity  of  the  elevator  is  from  20,000  to  25,000  bushels.  This  ele- 
vator is  situated  alongside  the  line  of  the  defendant  road,  a 
siding  where  cars  are  loaded,  the  same  being  a  "passing  siding" 
of  defendant  company. 

Nearby  is  an  elevator  of  about  the  same  dimensions,  owned 
and  operated  by  a  competing  firm,  McCrea  and  Vlerebome. 
This  elevator,  situated  a  short  distance  from  the  main  line,  has 
a  short  spur  siding  on  which  it  receives  and  loads  its  grain  cars. 
This  competing  firm,  by  reason  of  having  been  engaged  in  the 
operation  of  an  elevator  at  this  point  two  or  three  times  as  long 
as  complainant,  or  by  the  use  of  greater  capital,  or  longer  ac- 
quaintance, or  more  popular  business  methods,  or  greater  enter- 
prise, or  seeking  of  local  markets  instead  of  depending  princi- 
pally on  sales  in  eastern  states,  or  a  favoritism  which  secures  to 
them  from  defendant  road  greater  accommodations  in  the  mat- 
ter of  cars  furnished  for  the  shipment  of  grain,  or  all  of  these, 
has,  by  the  undisputed  testimony  of  all  the  witnesses  and  the 
records,  managed  to  control  and  handle  the  greater  proportion 
of  grain  elevated  and  shipped  from  this  point,  for  the  last  six 
years,  and  indeed,  before  the  advent  of  complainant. 

For  a  couple  of  years,  beginning  in  1899  and  terminating  in 
1901,  the  two  elevators  were  operated  under  a  mutual  agreement 
by  which  each  paid  the  other  one  cent  per  bushel  for  the  grain 
handled,  under  which  system  it  became  less  material  who  re- 
ceived the  cars  or  shipped  the  grain,  as  each  participated  in  the 
profits.  During  that  period  there  seems  to  have  been  little  com- 
plaint of  discrimination  in  the  matter  of  cars  furnished,  but  the 
testimony  tends  to  show  that  the  so-called  Vlerebome  elevator 
continued  to  handle  the  larger  portion  of  the  grain  business  at 
that  point  Based  on  proportion  of  cars  used  by  each  for  a  series 
of  years,  the  agent  of  the  defendant  road  claimed  to  furnish  to 
the  respective  elevators,  cars  in  the  proportion  of  four  to  McCrea 
&  Vlerebome,  to  one  given  complainant. 

In  the  year  1901,  according  to  the  testimony  of  defendant's 
agent  and  the  records,  122  carloads  were  shipped  by  McCrea  & 
Vlerebome  and  11  by  complainant;  in  1902,  32  by  complainant 
and  164  by  his  competitors. 

The  failure  to  secure  cars  when  needed  for  shipment  may  re- 
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suit  in  loss  in  several  directions.  If  grain  cannot  be  disposed  o^ 
capital  is  tied  up  and  business  losses  follow.  The  country 
wagons  are  unloaded  by  dumping  the  loads  into  chutes  mechani- 
cally, with  little  labor  and  expense.  When  the  chutes'  hoppers 
and  gangways  become  blocked  with  grain,  wagons  can  only  be 
unloaded  by  shoveling,  requiring  time,  labor,  and  expense,  be- 
sides making  more  necessary  the  movement  of  grain  in  the  eleva- 
tor to  prevent  heating,  and  greater  labor  by  reason  of  less  room 
for  the  necessary  movement. 

Shelled  corn  heats  in  bulk  and  delay  in  shipment  is  a  constant 
threat  to  the  grain  in  stock,  a  danger  that  follows  the  grain  into 
the  belated  car  and  damages  the  grain  in  transit,  occasioning 
serious,  and  sometimes  total,  loss  of  the  grain  shipped.  In  addi- 
tion to  this  is  the  loss  of  business  sure  to  follow  broken  engage- 
ments for  delivery  to  customers,  consequent  on  failure  to  secure 
vehicles  for  transportation  to  make  delivery. 

Taken  altogether,  the  subject  is  of  vital  importance  to  the 
grain  handler,  and  he  cannot  long  survive  either  a  car  famine  or 
intentional  discriminations  in  the  interests  of  favored  competi- 
tors. 

In  July  and  August,  1902,  there  was  no  dearth  of  cars  at  New 
Holland,  empty  cars  standing  on  the  side-track  at  all  times, 
where  the  parties  might  select  them  as  they  desired.  In  the 
month  of  July,  under  these  conditions,  complainant  shipped  4 
cars  of  grain,  and  his  competitors  shipped  48,  while  in  August, 
when  there  were  also  plenty  of  cars  on  hand,  the  complainant 
shipped  4  cars  and  his  competitors  31. 

In  Oo<:ober,  j\IcCrea  &  Vlerebome  were  remodeling  their  ele- 
vator, and  in  September  and  October  shipped  but  one  car  each, 
and  complainant  shipped  three  in  each  of  these  months.  Dur- 
ing the  great  coal  strike  and  resulting  car  famine  of  last  winter, 
an  embargo  was  placed,  Nov.  17,  1902,  upon  the  shipment  of 
grain  to  Pittsburg  and  points  east  on  the  Pennsylvania  lines, 
and  subject  to  certain  modifications  was  not  entirely  removed 
until  March  3,  1903. 

It  was  just  in  this  period,  that  is  from  Nov.  10,  1902,  to  about 
March  1,  1903,  that  complainant  began  keeping  a  record  of  cars 
furnished  his  competitors.     Up  to  February  1,  1903,  McCrea  & 
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Vierebome  received  56  cars,  and  the  complainant  13.  Taking 
the  entire  month  of  November,  the  complainant  received  7  cars, 
and  his  competitors  13,  and  in  December,  with  the  embargo  still 
in  force,  the  proportions  were  7  and  18. 

In  the  distribution  of  cars  to  these  respective  elevators,  it  is 
but  just  that  they  should  be  apportioned  to  the  business  needs  of 
each,  whenever  the  conditions  of  transportation  are  such  as  to 
impose  a  limit.  Under  normal  traffic  conditions  it  is  a  fair  in- 
ference that  cars  will  be  furnished  as  demanded,  and,  indeed,  in 
July  and  August  preceding  the  filing  of  the  complaint,  it  was 
shown  that  there  were  at  all  times  empty  cars  upon  the  side- 
track to  be  had  for  the  asking  by  either  party,  and  in  that 
period  the  complainant  found  need  for  much  less  than  the  pro- 
portion accorded  him  later,  though  up  to  the  average  of  his  an- 
nual sales.  The  proportionally  heavy  demand  for  cars  in  those 
months  by  McCrea  &  Vierebome  evidently  resulted  from  a  de- 
sire on  their  part  to  empty  their  elevator  in  preparation  for  re- 
pairs which  they  had  under  consideration. 

The  mere  giving  of  cars  to  his  competitors  and  denying  com- 
plainant equal  facilities  would  be  such  a  discrimination  as  would 
result  disastrously  to  his  business,  unduly  develop  the  business 
of  his  rivals  and  entitle  him  to  relief  and  reparation. 

In  1902  occurred  the  great  anthracite  coal  strike,  and  on  the 
resumption  of  traffic  the  resulting  increased  business  of  the  bi- 
tuminous coal  minies  to  replace  the  temporary  shortage  of  ac- 
customed fuel  for  domestic  and  industrial  purposes  led  to  a 
famine  of  cars  and  blocking  of  the  traffic  on  the  roads  leading 
through  the  coal  regions.  With  exceptions  in  favor  of  coal,  and 
sometimes  necessaries  of  life  and  of  construction  material,  an 
embargo  was  placed  upon  general  transportation  and  agents  were 
notified  not  to  receive  freight  destined  for  points  to  or  through 
and  beyond  the  coal  districts.  Such  an  embargo  was  placed  by 
the  connections  of  defendant  road,  forbidding  the  forwarding  of 
freight  over  the  Pennsylvania  lines  for  Pittsburg  or  points  east 
in  November,  1902,  and,  subject  to  some  changes,  was  not  en- 
tirely removed  until  the  following  March.  While  restrictions 
upon  transportation  of  certain  articles  from  time  to  time  have 
been  found  expedient,  no  such  general  embargo  had  before  been 
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placed  upon  the  eastern  railroads  as  the  one  under  considera- 
tion. The  embargo  did  not  of  itself  work  the  alleged  discrimi- 
nation set  forth  in  the  complaint,  that  being,  it  is  alleged,  the 
favoritism  shown  by  an  agent  of  defendant  in  the  distribution 
of  such  cars  as  could  be  secured  for  the  shipment  of  grain  dur- 
ing the  so-called  car  famine.  In  the  period  directly  complained 
of,  the  number  of  cars  furnished  the  respective  elevators  seems 
out  of  proportion  to  the  business  needs  and  rights  of  the  com- 
plainant, and  seems  also  to  justify  his  charge  of  discrimination, 
but  an  analysis  of  the  use  to  which  such  cars  were  put,  which  ' 
complainant  did  not  profess  to  know,  gives  color  to  the  declara- 
tion of  the  responsible  agent  of  defendant  company,  "I  have 
done  all  in  my  power  to  do  what  was  right."  From  November 
10,  1902,  to  February  1,  1903,  the  complainant  received  13 
cars,  and  his  competitors  received  56  cars.  Of  these  56  cars 
received  by  McCrea  &  Vlerebome,  25  were  to  local  points  on  de- 
fendant's line  where  the  embargo  did  not  apply  and  to  which  the 
complainant  had  no  shipments  to  make.  As  complainant  ad- 
mitted in  his  testimony,  *^I  asked  for  Pennsylvania  cars  to  go 
east,  not  to  C.  &  M.  V.  points."  Of  the  31  remaining  cars 
shipped  out  by  McCrea  &  Vlerebome,  7  were  foreign  cars,  and 
were  destined  to  points  not  barred  at  the  time  by  the  embargo. 
To  these  points  complainant  had  no  shipments,  and,  therefore, 
could  not  use  the  cars.  Four  of  the  remaining  cars  had  been 
oflForod  to  complainant  at  the  particular  time,  and  he  had  no  use 
for  them,  and  they  were  afterwards  given  to  his  competitors. 

In  the  month  of  January,  1903,  the  McCrea  &  Vlerebome  ele- 
vator shipped  24  cars;  of  these  21  were  local,  and  complainant 
testified  that  he  had  no  corn  sold  to  local  points  in  January,  and 
did  not  ask  for  a  local  car  in  that  month. 

It  was  natural  enough  that  seeing  the  delivery  of  so  many 
cars  to  his  competitors  at  the  adjoining  elevator,  complainant 
should  have  felt  aggrieved.  Having  no  idea  of  their  destina- 
tion, as  he  himself  said,  and  counting  the  cars  in  and  not  out, 
he  could  find  no  explanation  l)ut  favoritism,  no  result  but  dis- 
crimination, and  these  facts,  to  his  mind,  made  competition  im- 
possible. But  in  the  light  of  the  competitive  business  done  by 
the  two  elevators,  and  in  view  of  the  embargo  for  which  defend- 
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ant  road  was  in  no  way  responsible,  the  difference  in  the  number 
of  cars  furnished  these  respective  grain  shippers  does  not  seem 
unreasonable. 

Complainant,  in  December  of  last  year,  engaged  in  the  busi- 
ness of  selling  coal  at  Itfew  Holland.  He  was  required  by  the 
defendant  to  unload  the  coal  at  the  end  of  a  spur  siding 
about  450  yards  from  the  crossing.  The  agent  of  the  defendant 
company,  also  a  dealer  in  coal,  had  a  yard  close  to  the  main  line, 
nearer  the  center  of  the  town,  with  a  switch,  sheds,  etc.  Per- 
mission was  refused  complainant  to  unload  his  coal  on  the  "pass- 
ing siding"  near  his  elevator,  and  this  he  held  to  be  a  discrimi- 
nation, since  delivery  at  the  more  distant  point  involved  greater 
expense  of  handling  and  subjected  him  to  greater  risk  of  loss 
from  the  stealing  of  coal  at  the  more  distant  point. 

It  appears  from  the  testimony  that  the  defendant  had  re- 
fused to  permit  the  competing  coal  dealer,  as  well  as  others  who 
had  made  application  for  that  privilege,  to  unload  coal  upon  the 
"passing  siding'^  because  it  would  be  dangerous  to  traffic.  Other 
freight  is  unloaded  there,  but  only  24  hours  are  allowed  for  that 
purpose,  while  96  hours  are  allowed  for  unloading  coal  cars. 

The  competing  coal  dealer  for  six  years  handled  coal  from 
the  point  where  complainant  now  receives  it,  and  had  increased 
the  trade  until  the  revenue  to  the  railroad  amounted  to  $2,000 
a  year.  He  then  purchased  a  lot,  leased  a  strip  from  the  rail- 
road, erected  necessary  buildings,  and  the  road,  a  predecessor  of 
the  defendant  company,  built  for  him  a  spur  siding,  on  which 
his  coal  was  handled.  Since  that  time  the  defendant  had  ac- 
quired the  line  upon  foreclosure,  but  continued  the  arrangement 
already  in  existence.  Whether  all  this  constitutes  such  a  dis- 
crimination as  would  entitle  complainant  to  the  relief  sought  and 
reparation  demanded,  is,  in  the  present  inquiry,  immaterial, 
since  the  half  dozen  loads  of  coal  which  he  had  handled  in  the 
season  were  bought  in  New  Alexander,  Ohio,  and  sold  in  Xew 
Holland,  Ohio,  and  were,  therefore,  not  interstate  traffic,  and 
not  under  the  jurisdiction  of  this  Commission. 

The  claim  of  damages  by  the  complainant  who,  on  the  hear- 
ing, asked  leave  to  amend  the  complaint  from  $400  to  $5,000, 
was  based  in  part  on  loss  by  heating  of  corn  delivered  within  a 
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five-year  period ;  the  heating,  whether  in  the  car  in  transit  or  in 
the  elevator,  it  was  charged,  was  due  to,  and  the  direct  result  of, 
delay  in  furnishing  cars ;  though  in  one  specific  instance  he  at- 
tributed the  loss  to  a  defective  car  with  broken  doors,  which  ad- 
mitted snow  and  damp  to  the  grain.  It  may  be  assimied  that 
the  embargo  mentioned  which  put  a  stop  to  grain  movements  for 
a  time,  was  sure  to  result  in  damage  and  loss  to  delayed  ship- 
ments, and'  the  competing  elevator  owners  testified  to  a  greater 
estimated  loss  than  that  sustained  by  complainant,  though  esti- 
mates are  at  best  unsatisfactory  bases  of  computation  or  com- 
parison. 

The  loss  claimed  to  the  selling  value  of  complainant's  elevator 
is  based  on  an  alleged  injury  by  reason  of  such  a  discrimination 
in  favor  of  the  rival  elevator,  as  to  discourage  possible  investors 
from  giving  full  value  for  complainant's  plant.  If  every  charge 
of  favoritism  and  undue  preference  could  be  established, 
and  the  injury  to  complainant's  elevator  made  apparent  by 
reason  of  such  discriminations,  a  change  in  the  ownership 
of  the  railroad  or  of  the  competing  elevator  would  no  doubt 
restore  the  full  value  of  his  property  and  might  shift  the  burden 
of  apparent  loss  to  the  competing  elevator.  A  change  of  the 
agent  alleged  to  be  responsible  for  the  discrimination,  or  a 
change  of  policy  that  would  give  the  complainant  every  facility 
he  claims,  would  doubtless  bring  about  a  like  result. 

That  there  was  any  such  undue  preference  in  favor  of  Mc- 
Crea  &  Vlerebome  or  unjust  discrimination  against  the  com- 
plainant as  to  warrant  an  order  for  relief  or  reparation,  does  not 
appear  from  the  testimony  or  records  of  the  case,  and  the  com- 
plaint must,  therefore,  be  dismissed. 
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IN  THE  MATTER  OF  THE  PUBLICATIOJf  AND  FIL- 
ING OF  TARIFFS  ON  EXPORT  AND  IMPORT 
TRAITIC. 


Decided  February  5,  190 k. 


1.  The  Act  to  regulate  commerce  now  requires  the  publication  of  import 
and  export  tariffs  in  the  same  manner  as  domestic  tariffs. 

2%  That  public  policy  urgently  requires  that  the  inland  transportation  of 
import  and  export  commerce  should  be  subject  to  the  Act  to  regulate 
commerce,  and  that  the  publishing  and  maintaining  of  tariffs  upon 
such  traffic  imposes  in  most  instances  no  hardship  upon  the  carrier. 
There  may  be  cases  in  which  a  modification  of  this  rule  would  be  of 
service  to  the  carrier  without  detriment  to  the  public,  and  perhaps 
other  instances  in  which  such  a  modification  should  be  granted  in  the 
interest  of  both  the  carrier  and  the  public.  This  can  only  be  accom- 
plished by  an  amendment  of  the  Act,  since  the  provisions  of  that  stat- 
ute are  mandatory,  and  t)ie  Commission  has  no  power  to  modify  their 
requirements. 

3.  If  carriers  are  to  any  extent  relieved  from  giving  the  notice  now  required 

of  advances  and  reductions  in  rates  upon  foreign  commerce,  they 
should  in  all  cases  file  with  the  Commission  the  rates  actually  made, 
and  give  such  further  notice  to  the  public  as  may  be  possible. 

4.  The  carriers  will  be  afforded  an  opportunity  to  adjust  their  tariffs  and 

arrangements,  and,  if  so  advised,  present  the  subject  to  Congress,  pro- 
vided, however,  that  in  the  meantime  all  carriers  which  do  not  publish 
and  maintain  Import  and  export  tariffs  shall  file  with  the  Commission 
as  promptly  as  possible  a  statement  of  the  rates  actually  charged.  If 
the  Act  is  not  amended  within  a  reasonable  time,  it  will  be  the  duty  of 
the  Commission  to  enforce  the  publication  of  import  and  export  rates 
in  the  manner  now  provided  by  law. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

This  Commission  has  from  the  first  assumed,  and  several 
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times  expressly  decided,  that  the  Act  to  regulate  commerce  im- 
poses the  same  duty  in  respect  to  the  publication  of  tariffs  for 
the  movement  of  export  and  import  as  for  domestic  traflSc.  The 
state  of  the  law  was  such,  however,  up  to  the  passage  of  the  so- 
called  Elkins  bill,  February  19,  1903,  that  there  was  apparently 
no  very  effective  means  by  which  the  publication  of  these  tariffs 
could  be  compelled.  This,  together  with  a  feeling  that  there 
might  be  cases  in  which  an  insistence  upon  this  requirement 
would  be  injurious  both  to  the  carrier  and  the  public,  has  led 
us  to  refrain  hitherto  from  any  active  attempt  to  secure  a  com- 
pliance with  the  statute  in  this  respect.  By  the  enactment  of 
the  above-named  bill  a  means  was  furnished  for  the  enforcement 
of  this  provision,  and  it  has  seemed  to  us  that  we  ought  to  insist 
in  the  present  state  of  the  law  upon  the  publication  of  these 
tariffs.  In  view,  however,  of  what  had  transpired  in  the  past  it 
also  seemed  suitable  before  taking  steps  in  this  direction  to  no- 
tify the  various  parties  interested  of  our  intention,  and  to  give 
opportunity  for  a  statement  of  the  particular  diflSculties  which 
would  attend  a  compliance  with  the  law  as  interpreted  by  the 
Commission,  and  to  urge  any  reasons  why  that  construction  was 
wrong.  The  matter  was  accordingly  set  down  for  public  hear- 
ing at  Washington,  December  17,  1903,  and  was  further  heard 
at  Chicago  on  January  7,  1904.  At  these  hearings,  especially 
at  the  one  in  Washington,  there  was  a  very  full  representation 
of  the  carriers  interested  from  all  sections.  There  were  also 
present  representatives  of  the  United  States  Export  Association,, 
of  the  Foreign  Trade  Association  of  America,  and  of  various 
shippers  and  manufacturers  from  different  parts  of  the  country. 
Many  statements  were  made  as  to  the  situation  from  a  practical 
standpoint  and  several  arguments  advanced  and  briefs  filed  upon 
the  legal  aspects.  Before  stating  our  conclusions  in  the  matter 
it  seems  necessary  to  give  a  brief  account  of  the  manner  in  which 
export  and  import  rates  are  now  made  and  the  extent  to  which 
they  are  now  published.  This  statement  is  compiled  from  in- 
formation furnished  upon  the  two  hearings  referred  to,  and  slIso 
from  the  general  knowledge  we  have  derived  from  many  previous 
investigations  in  which  this  subject  has  been  either  directly  or 
incidentally  involved. 
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In  establishing  export  and  import  rates,  three  general  methods 
appear  to  be  followed;  first,  by  adding  a  fixed  inland  propor- 
tion to  each  port  to  the  fluctuating  ocean  rate  from  that  port ; 
second,  by  ascertaining  the  lowest  combination  as  above 
through  any  particular  port  from  a  point  in  the  United  States 
to  a  foreign  destination,  and  making  that  same  rate  through  all 
ports;  third,  by  quoting  to  each  applicant  for  a  rate  whatever 
rate  appears  to  the  traffic  manager  advisable  at  the  time  of  the 
application. 

The  inland  rail  carrier  to  the  Atlantic  and  Gulf  ports  is  sel- 
dom interested  financially  in  the  means  of  transportation  be- 
yond the  port  of  export  or  import,  the  ocean  lines  being  o^vned 
and  controlled  by  independent  agencies.  There  are  cases  in 
which  certain  railways  form  traffic  arrangements  with  particular 
ocean  lines ;  in  some  instances  there  seems  to  be  a  community  of 
control,  but  the  rule  is  as  first  stated ;  the  rail  carrier  is  only  in- 
terested in  the  movement  of  export  and  import  traffic  to  and 
from  the  port  of  trans-shipment.  The  practice  upon  the  Pacific 
coast  is  imderstood  to  be  otherwise,  but  of  this  we  have  no  exact 
information. 

Most  import  and  export  traffic  to  or  from  inland  points, 
with  the  exception  of  grain,  is  handled  upon  through  bills  of 
lading.  Upon  export  business  the  initial  rail  carrier  quotes  a 
through  rate  and  furnishes  a  through  bill,  but  in  such  case  the 
service  of  the  rail  carrier  is  usually  confined  to  ascertaining  the 
ocean  rate,  combining  that  with  the  proper  rail  rate  and  naming 
the  through  rate  for  the  convenience  of  the  shipper.  The  bill  of 
lading  when  issued  consists  in  effect  of  two  bills,  one  from  the 
railway  to  the  port  of  export,  the  other  from  the  steamship  from 
the  port  of  export  to  the  foreign  destination,  the  terms  and  con- 
ditions of  the  two  being  entirely  distinct. 

Ocean  rates  from  all  the  ports  vary.  It  does  not  seem  neces- 
sary to  consider  here  the  extent  of  this  variation  further  than 
to  say  that  the  rate  differs  from  day  to  day  and  sometimes 
from  hour  to  hour.  The  same  kind  of  merchandise  carried  in 
the  same  vessel  even  for  the  same  person  may  pay  different 
charges  for  transportation. 

Most  rail  carriers  engaged  in  the  transportation  of  import 
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and  export  traffic  through  Atlantic  and  Gulf  ports  publish  and 
file  with  the  Commission  what  are  known  as  import  and  export 
rates.  These  are  usually  less  than  the  corresponding  domestic 
rates  but  not  invariably.  For  example,  at  the  present  timis  the 
export  rate  on  grain  from  Chicago  to  New  York  is  16  cents,  the 
domestic  rate  20  cents;  the  export  rate  on  wheat  from  Kansas 
City  to  Galveston  is  17  cents  as  against  a  domestic  rate  of  331,^ 
cents.  On  the  other  hand,  cotton  generally  takes  an  export  rate 
from  1^  to  3  cents  per  hundred  pounds  higher  than  the  corres- 
ponding domestic  rate.  These  import  and  export  rates  to  the 
various  ports  are  designated  as  such  in  the  schedules  filed  with 
the  Commission,  but  in  other  respects  are  published  in  the  same 
manner  as  domestic  tariffs,  the  same  rule  as  to  time  being  ob- 
served in  giving  notice  of  advance  and  reduction. 

Now  the  first  method  of  making  the  through  rate  consists 
merely  of  adding  together  the  inland  rail  rate  fixed  as  above  and 
the  ocean  rate.  The  through  rate  on  any  conmiodity  from 
Chicago  to  Liverpool  via  New  York  would  be  determined  to-day 
by  taking  the  sum  of  the  published  rate  from  Chicago  to  New 
York  and  whatever  ocean  rate  could  be  obtained  from  New  York 
to  Liverpool ;  if  a  lower  combination  were  possible  through  the 
port  of  Boston  or  Philadelphia  the  traflSc  might  move  through 
those  ports,  but  the  rail  rate  to  the  port  of  New  York  would  not 
for  that  reason  be  reduced. 

By  far  the  greater  part  of  the  export  and  import  traffic  of 
this  country  is  at  the  present  day  moving  under  this  method. 
This  is  true  of  all  grain  passing  out  through  the  Atlantic  and 
Gulf  ports  with  possibly  some  insignificant  exceptions  at  some 
of  the  minor  southern  ports.  Even  to  Galveston  and  New  Or- 
leans, as  well  as  to  the  North  Atlantic  ports,  a  fixed  export  rate 
is  observed,  and  this  rate  is  not  advanced  except  upon  ten  days' 
notice,  nor  reduced  except  upon  three  days'  notice.  The  same  is 
true  of  most  import  and  export  traffic  of  all  kinds  moving  in  and 
out  through  the  ports  of  Boston,  New  York,  Philadelphia,  and 
Baltimore.  Not  only  are  tariffs  made  and  published  in  this  way 
through  these  ports,  but  representatives  of  the  principal  lines 
carrying  that  traffic  expressed  it  as  their  conviction  that  this 
could  and  ought  to  be  done,  both  in  the  interest  of  the  public 
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and  the  carriers.  The  distinctive  feature  in  this  method  is  that 
while  the  ocean  rate  and  therefore  the  through  rate  may  fluctuate 
the  rail  proportion  is  only  varied  upon  the  same  notice  as  is 
required  when  the  domestic  rate  is  changed. 

The  second  method  is  simple  in  theory  but  somewhat  compli- 
cated in  operation.  It  may  be  best  understood  by  taking  a  con- 
crete example.  Aberdeen,  Mississippi,  is  located  upon  both  thQ,..y_^^ 
Illinois  Central  and  the  Mobile  &  Ohio  railroads,  of  which ^tUJ'  'J^^- 
Illinois  Central  operates  exclusively  through  the  port  of  Ke^t^V.-'^^ ' 
Orleans  and  the  Mobile  &  Ohio  thiough  the  port  of  Mobile.  Let:^ 
us  suppose  that  a  cotton  shipper  on  the  first  day  of  January, 
1904,  applies  to  the  agent  of  the  Mobile  &  Ohio  for  a  through 
rate  on  cotton  to  Liverpool,  England.  The  published  export  rate 
of  the  Illinois  Central  to  New  Orleans  on  that  date  was  48  cents 
per  hundred  pounds.  Let  it  be  assumed  that  the  ocean  rate 
quoted  in  New  Orleans  upon  that  same  date  was  30  cents  per 
hundred  pounds,  which  would  be  approximately  the  fact.  The 
sum  of  these  two  rates  establishes  the  through  rate  from  Aberdeen 
to  Liverpool  at  78  cents  per  hundred  through  the  port  of  New 
Orleans.  The  export  rate  by  the  Mobile  &  Ohio  from  Aberdeen 
to  Mobile  was  43  cents  on  January  1,  but  the  ocean  rate  from 
Mobile  to  Liverpool  on  that  day  was  perhaps  40  cents  per  hun- 
dred, 83  cents  in  all.  But  the  through  rate  via  that  port  cannot 
be  greater  than  via  the  port  of  New  Orleans ;  hence  if  the  Mobile 
&  Ohio  is  to  compete  for  this  traffic  it  must  quote  a  rate  not 
higher  than  78  cents.  It  does  quote  just  that  rate,  and  if  the 
traffic  is  given  to  it  for  transportation  it  "protects"  that  through 
rate;  that  is  to  say,  it  pays  the  steamship  company  40  cents  for 
the  ocean  carriage  and  retains  for  its  OAvn  services  38  cents, 
thereby  accepting  5  cents  per  hundred  pounds  less  than  its  pub- 
lished rate. 

What  is  true  of  cotton  at  Aberdeen  is  true  at  all  other  com- 
petitive points  in  the  South.  The  lowest  combination  upon 
which  the  foreign  destination  can  be  reached  from  a  given  point 
is  applied  through  any  port,  the  inland  carrier  receiving  for  its 
compensation  whatever  may  remain  after  the  ocean  carrier  has 
been  paid  its  charge. 
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With  respect  to  the  application  of  this  method  it  should  be 
noted: 

Several  lines  operating  south  of  the  Ohio  and  Potomac  rivers 
and  east  of  the  Mississippi,  that  being  the  territory  in  which  this 
method  is  in  universal  operation  at  the  present  time,  do  not  file 
export  and  import  tarijGfs.  While  it  is  understood  that  such 
lines  adopt  the  same  principle  of  rate-making,  neither  the  Com- 
mission nor  the  public  has  any  information  as  to  the  inland 
rate  upon  which  the  combination  is  formed. 

The  Southern  Railway  fil^s  with  the  Commission  a  statement 
showing  in  each  case  the  through  rate  quoted  by  that  company, 
giving  the  point  of  origin,  the  point  of  final  destination,  the 
ocean  rate,  the  inland  division,  the  date  of  the  quotation  and  the 
length  of  time  during  which  it  will  continue  in  force,  being  usu- 
ally twenty-four  hours.  The  Illinois  Central  files  from  time  to 
time,  in  addition  to  its  export  rates  to  the  port  of  trans-shipment, 
a  tariff  of  through  rates  from  various  points  of  origin  to  various 
foreign  destinations.  These  schedules  show  the  date  when  the 
rate  takes  effect  and  the  date  of  expiration,  which  is  usually 
more  than  twenty-four  hours,  ordinarily  some  days. 

Neither  the  tariffs  of  the  Illinois  Central  nor  of  the  Southern 
are  received  by  the  Commission  usually  until  after  the  expira- 
tion of  the  life  of  the  quotation.  It  does  not  appear  from  any 
testimony  before  us  whether  these  tariffs  are  posted  at  the  station 
from  which  the  quotation  is  made  or  what  notice  the  public  has 
of  the  rate  in  question,  except  as  hereinafter  stated.  These  rates 
appear  to  be  given  as  a  rule  only  upon  application  and  with  a 
view  to  some  particular  shipment.  Some  years  ago  several  lines 
united  in  em.ploying  a  joint  agent  located  at  Memphis,  Tennes- 
see, whose  duty  it  was  to  ascertain  the  lowest  combination  and 
promulgate  each  day  for  the  following  twenty-four  hours  a  sched- 
ule of  rates  applicable  from  Memphis  and  points  governed  by 
Memphis  by  all  lines  and  through  all  ports.  This  publication  was 
open  to  the  inspection  of  the  public  and  was  binding  upon  those 
lines  which  the  agent  represented,  and  whose  names  appeared 
upon  the  tariffs ;  such  daily  bulletins  were  for  a  long  time  filed 
with  the  Commission,  but  that  practice  has  for  the  last  year 
been  discontinued.     Each  carrier,  except  as  above  indicated^ 
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ascertains  in  its  o^n  way  what  the  ocean  rate  may  be  from  each 
of  the  different  ports.  It  would  appear  probable  therefore  that 
the  quotation  for  a  particular  day  need  not  be  necessarily  the 
same  by  all  lines,  but  of  this  there  was  no  evidence  before  us. 

What  has  been  said  of  this  second  method  has  had  reference 
to  cotton  which  is  the  principal  article  of  export  produced  in 
Southern  territory ;  but  it  is  understood  that  the  same  method  of 
rate-making  is  applied  to  other  exports,  except  grain,  through 
the  Southern  and  Gulf  ports.  We  are  not  clearly  informed  as 
to  the  methods  used  in  this  territory  in  the  making  of  import 
rates.  It  seems  probable  that  very  little  import  traffic  is  handled 
to  inland  destinations  upon  through  bills  via  Southern  ports, 
except  through  New  Orleans.  The  representative  of  the  Illinois 
Central  stated  at  the  hearing  in  Washington  that,  beginning 
January  1,  1904,  his  line  proposed  handling  import  traffic  upon 
published  schedules,  although  differing  in  amount  from  the  cor- 
responding domestic  rates. 

The  third  method  is  easy  of  comprehension  and  application. 
Under  it  the  carrier  names  upon  request  whatever  export  or  im- 
port rate  it  sees  fit.  It  may  quote  different  rates  to  different 
persons  at  the  same  time ;  or  it  may  vary  its  rates  from  hour  to 
hour  and  day  to  day.  The  rate  quoted  has  no  reference  to  any 
published  domestic  or  export  schedule ;  the  carrier  simply  names 
whatever  figure  will,  in  its  judgment,  best  subserve  its  interests. 

To  these  should  perhaps  be  added  a  fourth  method,  of  which 
rates  from  various  southern  points  to  Havanna,  Cuba,  are  in 
illustration.  Here  the  carrier  establishes  a  joint  through  rate 
from  the  inland  point  to  the  foreign  destination.  The  tariff 
•contains  no  statement  of  either  the  inland  or  water  division,  nor 
does  it  appear  how  the  total  rate  is  determined ;  the  rail  carrier 
files  and  publishes  a  joint  through  rate  exactly  as  joint  domestic 
rates  are  published.  There  are  but  few  instances  of  such  tariffs 
via  Atlantic  and  Gulf  ports  and  these  have  only  been  filed  ro- 
eeutly.  It  is  imderstood  that  the  rates  are  adhered  to.  Such 
tariffs  are  also  filed  with  the  Commission  by  various  transcon- 
tinental roads  in  connection  with  certain  steamship  lines  plying 
between  Pacific  Coast  ports  and  the  Orient,  under  which  rates 
are  named  between  various  points  in  the  East  and  inland  points 
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in  the  United  States.  While  such  tariffs  are  filed  and  are  only 
changed  upon  the  notice  required  by  the  6th  section,  it  is 
doubtful  if  they  are  in  all  cases  adhered  to  in  the  actual  move- 
ment of  the  traffic  which  they  cover. 

The  extent  to  which  these  different  methods  are  applied  can- 
not be  stated  with  absolute  accuracy,  but  can  be  indicated  with 
considerable  confidence  in  a  general  way.  Sworn  testimony  taken 
by  the  Commission  about  a  year  ago  shows  that  import  traffic 
through  the  ports  of  Boston,  New  York,  Philadelphia  and  New- 
port News,  is  for  the  most  part  handled  by  the  first  method ;  that 
is,  inland  carriers  publish  and  maintain  the  rates  at  which  suchi 
freight  is  carried  from  the  port  of  entry  to  the  inland  destination. 
The  representative  of  the  Illinois  Central  Kailroad  Company,  as 
above  noted,  stated  that,  beginning  January  1,  1904,  his  com* 
pany  would  handle  its  import  business  through  the  port  of  New 
Orleans  by  this  method.  The  great  bulk  of  importations  through 
the  Atlantic  and  Gulf  ports  comes  in  through  the  ports  above 
named. 

Grain  of  all  kinds  is  uniformly  exported  by  the  first  method. 
All  exports  from  territory  east  of  the  Mississippi  river  and 
north  of  the  Ohio  and  Potomac  rivers  seem  to  be  handled  by  the 
same  method.  Cotton  is  exported  through  all  the  ports  by  the 
second  method,  and  probably  some  other  articles  produced  in 
southern  territory,  particularly  limiber,  are  handled  in  the  same 
way.  Traffic  from  points  west  of  the  Mississippi  river  which 
may  pass  out  through  either  the  Gulf  or  Atlantic  ports,  particu- 
larly grain  products  and  packing-house  products,  seems  to  be 
handled  through  all  the  ports  to  some  extent  by  the  third  method. 
Our  impression  is,  although  we  have  no  definite  information  as 
to  this  section,  that  the  third  method  is  applied  to  the  handling  of 
considerable  traffic  both  in-bound  and  out-bound  through  Pacific 
coast  ports. 

It  will  be  seen  from  the  above  statement  that  a  very 
large  percentage,  probably  at  least  75  per  cent  of  this  for- 
eign business,  is  now  transported  upon  published  rates  and  that 
the  balance  is  handled  in  whatever  way  seems  most  convenient. 
The  whole  subject  is,  however,  in  great  confusion,  no  definite 
rule  being  observed  in  any  territory.     This  arises  largely  from 
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the  imcertainty  of  the  carriers  as  to  what  the  law  is  and  in  how 
far  it  must  be  observed.  It  seems  proper,  therefore,  to  state 
what  interpretation  the  Commission  puts  upon  the  act  in  this 
particular,  and  to  notice  briefly  some  of  the  claims  which  have 
been  urged  upon  our  attention  in  connection  with  the  present 
inquiry. 

The  Commission  has  repeatedly  held  that  export  and  import 
rates  should  be  published.  New  York  Produce  Exchange  v. 
New  York  C.  &  H.  R.  R.  Co.  3  I.  C.  C.  Rep.  137,  2  Inters. 
Com.  Rep.  553 ;  New  Orleans  Cotton  Exchange  v.  Louisville,  N. 
0.  &  T.  R.  Co.  4  I.  C.  C.  Rep.  694,  3  Inters.  Com.  Rep.  523.  Pre. 
vious  to  the  decision  of  the  Import  Rate  Case  by  the  Supreme 
Court  of  the  United  States,  hereinafter  referred  to,  the  Commis- 
sion required  the  publication  of  the  inland  proportion  received 
by  the  rail  carrier ;  since  then  it  has  held  that  where  a  through 
rate  was  named  and  a  through  bill  of  lading  issued  the  inland 
carrier  might  publish  either  the  total  through  rate  or  its  inland 
division,  at  its  option.  Re  Export  and  Domestic  Rates,  8  I.  C. 
C.  Rep.  214. 

We  are  now  met  with  the  claim  that  when  traffic  is  trans- 
ported from  a  point  within  the  United  States  to  a  point  in  a  for- 
eign country  not  adjacent,  ujion  a  through  bill  of  lading,  such 
transportation  is  not  within  the  purview  of  the  Act  to  regulate 
commerce.  This  view  is  urged  in  behalf  of  the  transcontinental 
lines,  the  argument  being,  as  we  understand  it,  as  follows :  The 
first  section  of  the  Act  defines  the  trafiic  which  is  subject  to  its 
provisions.  This  definition  includes  all  interstate  transporta- 
tion by  rail ;  it  does  not  include  by  any  comprehensive  language 
all  transportation  between  points  in  the  United  States  and  points 
in  foreign  countries,  but  states  in  detail  what  traffic  of  the  sort  is 
embraced,  using  the  following  language : 

"Or  from  any  place  in  the  United  States  to  an  adjacent 
foreign  country,  or  from  any  place  in  the  United  States 
through  a  foreign  country  to  any  other  place  in  the  United 
States,  and  also  to  the  transportation  in  like  manner  of 
property  shipped  from  any  place  in  the  United  States  to  a 
foreign  country  and  carried  from  such  place  to  a  port  of 
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trans-shipment,  or  shipped  from  a  foreign  country  to  any 
place  in  the  United  States  and  carried  to  such  place  from  a 
port  of  entry  either  in  the  United  States  or  an  adjacent 
foreign  country." 

Now  it  is  urged  that  Congress,  had  the  intention  been  to  in- 
clude all  foreign  commerce,  would  have  so  stated  in  comprehen- 
sive terms ;  that  no  distinction  would  have  been  made  between 
adjacent  foreign  countries  and  those  not  adjacent,  nor  would  the 
words  "carried  from  such  place  to  a  port  of  trans-shipment"  have 
been  used ;  that  the  addition  of  these  words,  therefore,  plainly 
shows  that  the  act  was  only  to  apply  to  traffic  carried  upon  an  in- 
land bill  of  lading  to  the  port  of  trans-shipment ;  that  when  the 
transportation  is  upon  through  bill  from  a  point  in  the  United 
States  to  a  point  in  a  foreign  country,  it  is  not  within  the  terms 
of  the  first  section,  and,  therefore,  not  subject  to  the  6th  section 
or  any  of  the  remaining  provisions  of  the  act. 

It  has  already  been  seen  that  export  and  import  traffic  is  in 
fact  sometimes  handled  upon  an  inland  bill  of  lading  to  or  from 
the  port  of  export  or  import,  and  sometimes  upon  through  bill 
of  lading  between  the  point  in  the  United  States  and  that  in  the 
foreign  country.  There  is  no  particular  reason  why  substan- 
tially all  traffic  might  not  be  conducted  at  the  option  of  the  car- 
riers upon  through  bills.  In  other  words,  the  carriers  might  at 
their  election,  by  the  manner  in  which  the  business  is  transacted, 
remove  all  foreign  commerce  from  the  operation  of  the  Act  to 
regulate  commerce.  One  rate  may  be  made  one  shipper  and  a 
diflFerent  rate  some  other  shipper.  Eebates  may  be  granted  and 
discriminations  practiced  without  hindrance.  When  the  volume 
of  our  foreign  traffic  is  considered,  together  with  the  extent  to 
which  that  traffic  is  handled  by  rail,  this  proposition  becomes 
somewhat  startling,  and  the  conclusion  ought  not  to  be  accepted 
unless  reasonably  clear. 

We  are  not  aware  that  this  construction  of  the  language  of 
the  first  section  has  ever  been  urged  upon  the  Commission  be- 
fore. It  is  certainly  ingenious,  and  as  stated  is  not  without 
force.  We  are,  however,  unable  to  assent  to  it.  While  it  may 
be  impossible  to  say  of  this  as  of  many  other  parts  of  the  Inter- 
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state  Commerce  Act  just  why  certain  language  was  used,  or 
exactly  what  was  intended  by  the  words  employed,  a  reading  of 
the  first  section  does  not  give  the  impression  that  the  f ramers  of 
the  act  intended  to  exclude  from  its  operation  all  the  vast  volume 
of  commerce  with  foreign  coimtries  not  adjacent;  upon  the  con- 
trary, the  impression  is  that  the  intention  was  to  include  all  such 
commerce  and  that  the  very  detail  of  the  phraseology  in  question 
indicates  this. 

The  words  used  in  their  natural  meaning  clearly  include  such 
commerce ;  if  the  intent  had  been  to  exclude  so  important  an 
item  this  would  have  been  done  in  terms,  and  not  left  to  a  forced 
construction.  No  extended  discussion  of  the  question  seems 
profitable,  however,  since  the  Supreme  Court  of  the  United 
States  has  already  apparently  passed  upon  this  question.  Texas 
&  P.  R,  Co,  V.  Interstate  Commerce  Commission,  162  TJ.  S.  197, 
40  L.  ed.  940,  5  Inters.  Com.  Eep.  405,  16  Sup.  Ct.  Rep.  666. 

The  Commission  had  decided  that  the  jurisdiction  of  the  Com- 
mission was  limited  by  the  port  of  import,  that  it  was  immaterial 
whether  traffic  came  to  that  port  from  some  point  in  a  foreign 
country,  and  that  the  rates  charged  by  inland  carriers  for  trans- 
porting import  traffic  must  be  the  same  as  those  applied 
for  the  handling  of  corresponding  domestic  traffic.  The  Texas 
&  Pacific  Railway  Company  engaged  in  the  transportation  of 
commodities  from  Liverpool,  England,  to  San  Francisco,  Cali- 
fornia, upon  a  through  bill  of  lading,  and  accepted  as  its  com- 
pensation a  much  less  sum  than  it  charged  for  the  transportation 
of  the  same  articles  under  the  same  circumstances  when  they 
originated  at  If ew  Orleans,  from  which  practice  the  Commission 
ordered  it  to  desist.  This  carrier  disregarded  the  order  of  the 
Commission  upon  the  ground  that  the  traffic  originating  at  Liver- 
pool might  reach  San  Francisco  by  various  routes,  and  that  such 
competition  compelled  it  to  make  the  lower  rate.  The  real  ques- 
tion was  whether  the  Commission  should  have  considered  the 
entire  through  rate  from  Liverpool,  or  only  the  inland  haul  from 
New  Orleans  to  San  Francisco.  The  Supreme  Court  held  that 
the  entire  through  rate  and  the  circumstances  under  which  it 
was  named  both  at  home  and  abroad  should  have  been  consid- 
ered. In  the  opinion  it  examined  the  scope  of  the  first  section 
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with  a  view  to  ascertaining  whether  that  section  embraced  trans- 
portation of  the  kind  involved,  and  reached  the  conclusion  that 
it  did.  After  quoting  the  language  now  before  us,  the  court 
said: 

"It  would  be  difficult  to  use  language  more  unmistakably 
signifying  that  Congress  had  in  view  the  whole  field  of 
commerce  (excepting  commerce  wholly  within  a  state)  as 
well  that  between  the  states  and  territories  as  that  going  to 
or  coming  from  foreign  countries." 

The  construction  which  the  carriers  now  seek  to  put  upon 
these  same  words  of  the  statute  excludes  from  the  purview  of 
the  act  all  foreign  commerce  except  that  to  or  from  adjacent  fo^ 
eign  countries. 

In  the  course  of  its  opinion  the  court  also  made  reference  to 
the  publication  of  schedules  applicable  to  such  traflSc.  It  was 
urged  upon  the  court  in  support  of  the  view  of  the  Commission 
that  the  6th  section  required  a  publication  of  the  rates  under 
which  trafiic  embraced  within  the  act  was  transported,  and  that 
a  publication  of  these  rates  in  foreign  countries  could  not  be  en- 
forced.    In  answer  to  this  it  was  said: 

"The  force  of  this  contention  is  not  perceived.  Eoom  is 
left  for  the  application  of  these  provisions  to  traflSc  originat- 
ing within  the  limits  of  the  United  States,  even  if,  for  any 
reason,  they  are  not  practically  applicable  to  traflSc  originat- 
ing elsewhere.  Nor  does  it  appear  that  the  Commission 
may  not  compel  all  common  carriers  within  the  reach  of 
their  jurisdiction  to  publish  such  rates,  and  to  furnish  the 
Commission  with  all  statements  or  reports  prescribed  by  the 
statute." 

While  the  exact  question  pi'esented  was  not  before  the  court, 
the  entire  reasoning  of  the  opinion  is  against  the  present  con- 
tention. We  think  this  case  in  effect  holds  that  traflBc  trans- 
ported from  a  point  within  the  United  States  to  a  point  in  a  for- 
eign country  through  a  port  of  trans-shipment  upon  a  through 
bill  of  lading  is  within  the  first  section. 

Assuming,  however,  that  this  traffic  is  within  the  purview  of 

10  I.  C.  C.  Rep. 


BE  TARIFFS  ON  EXPOBT  AND  IMPORT  TRAFFIC.  67 

the  first  section,  it  is  insisted  that  the  6th  section  does  not  re- 
quire the  publication  of  schedules  specifying  the  rates  under 
which  it  moves.  Upon  that  proposition  it  may  be  well  to  quote 
the  exact  language  of  the  section  so  far  as  pertinent  The  first 
paragraph  provides: 

"That  every  common  carrier  subject  to  the  provisions  of 
this  act  shall  print  and  keep  open  to  public  inspection 
schedules  showing  the  rates  and  fares  and  charges  for  the 
transportation  of  passengers  and  property  which  any  such 
common  carrier  has  established  and  which  are  in  force  at 
the  time  upon  its  route." 

Later  in  the  section  it  is  provided  that  the  rates  so  posted  shall 
be  observed  by  the  carrier,  and  that  no  advance  in  them  shall  be 
made  except  upon  ten  days'  and  no  reduction  except  upon  three 
days'  notice.  Still  later  in  the  section  the  following  language 
occurs. 

"Every  common  carrier  subject  to  the  provisions  of  this 
act  shall  file  with  the  Commission  hereinafter  provided  for 
copies  of  its  schedules  of  rates,  fares,  and  charges  which 
have  been  established  and  published  in  compliance  with  the 
requirements  of  this  section,  and  shall  promptly  notify  said 
Commission  of  all  changes  made  in  the  same.  Every  such 
common  carrier  shall  also  file  with  said  Commission  copies 
of  all  contracts,  agreements  or  arrangements  with  other  com- 
mon carriers  in  relation  to  any  traffic  affected  by  the  pro- 
visions of  this  act  to  which  it  may  be  a  party.  And  in 
cases  where  passengers  and  freight  pass  over  continuous 
lines  or  routes  operated  by  more  than  one  common  carrier, 
and  the  several  common  carriers  operating  such  lines  or 
routes  establish  joint  tariffs  of  rates  or  fares  or  charges  for 
such  continuous  lines  or  routes,  copies  of  such  joint  tariffs 
shall  also,  in  like  manner,  be  filed  with  said  Commission. 
Such  joint  rates,  fares,  and  charges  on  such  continuous  lines 
so  filed  as  aforesaid  shall  be  made  public  by  such  common 
carriers  when  directed  by  said  Commission,  in  so  far  as 
may,  in  the  judgment  of  the  Commission,  be  deemed  prao- 
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ticable ;  and  said  Commission  shall  from  time  to  time  pro- 
scribe the  measure  of  publicity  which  shall  be  given  to  such 
rates,  fares,  and  charges,  or  to  such  part  of  them  as  it  may 
deem  practicable  for  such  common  carriers  to  publish,  and 
the  places  in  which  they  shall  be  published." 

It  is  then  further  provided  that  no  advance  shall  be  made  in 
such  joint  tariffs  except  upon  a  notice  of  ten  days,  and  no  re- 
duction except  upon  a  notice  of  three  days. 

Unless  the  language  employed  in  one  or  the  other  of  the  above 
excerpts  requires  the  publication  of  these  tariffs,  nothing  in  the 
6th  section  does.  It  is  urged  by  certain  carriers  that  these  im- 
port and  export  rates  are  clearly  not  within  the  first  provision, 
since  the  carrier  does  not  own  or  control  the  line  from  the  in- 
land destination  to  the  foreign  port,  and  that  they  are  not  with- 
in the  second  provision  since  the  term  "joint  rate,"  as  there  used, 
applies  to  a  joint  rate  established  between  two  carriers  subject 
to  the  act  and  not  to  a  joint  rate  where  one  of  those  carriers  acts 
under  a  foreign  jurisdiction.  The  Commission  is  of  the  opin- 
ion that,  if  a  joint  rate  is  in  fact  made  under  which  the  trafiic 
moves,  it  is  entirely  inmiaterial  whether  the  carriers  between 
which  the  arrangement  is  formed  are  all  operating  within  the 
United  States  and  therefore  subject  to  this  act ;  that  while  as  a 
practical  matter  it  may  be  impossible  to  require  the  filing  and 
publication  of  such  joint  tariffs  by  those  carriers  not  subject  to 
the  statute,  there  is  no  reason  why  the  carrier  which  does  oper- 
ate in  the  United  States  and  which  is  subject  to  the  act  may  not 
be  compelled  to  post  and  file  the  tariffs  under  which  it  trans- 
ports this  traflBc. 

The  first  section  plainly  provides  that  any  carrier  en- 
gaged in  the  transportation  of  traflSc  by  rail  between  a 
point  in  the  United  States  and  a  point  in  a  foreign  country  is 
subject  to  the  act.  The  Grand  Trunk  Railway  extends  from 
Chicago,  Illinois,  to  Toronto,  Canada,  and  transports  traffic  over 
its  own  line  the  entire  distance,  No  question  would  probably 
be  made  that  this  company  is  required  by  the  6th  section  to  post 
and  file  the  tariffs  of  rates  and  charges  under  which  this  traffic 
is  carried.  The  Wabash  Railwav  carries  traffic  from  Chicago 
to  Detroit,  from  which  point  it  is  transported  by  the  Canadian 
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Pacific  Railway  to  Toronto.  These  two  lines  establish  by  ar- 
rangement between  themselves  a  joint  rate  under  which  this  traf- 
fic passes  from  Chicago  to  Toronto.  Is  there  the  slightest  doubt 
that  under  the  provisions  of  the  6th  section  this  joint  rate  must 
be  published  exactly  as  the  rate  established  by  the  Grand  Trunk 
Railway  is  published  ?  The  mere  circumstance  that  the  Cana- 
dian Pacific  Railway  operates  wholly  within  Canada  cannot  ex- 
cuse the  Wabash  Railroad  from  the  publication  of  the  joint  tariff 
which  it  has  put  in  effect. 

The  first  section  also  declares  that  the  provisions  of  this  act 
shall  apply  to  rates  made  by  rail  and  water  when  both  are  used 
under  a  common  control,  management  or  arrangement  for  a  con- 
tinuous carriage  or  shipment.  If  a  rail  line  leading  from  New 
York  to  Buffalo  in  connection  with  a  water  line  carrying  from 
Buffalo  to  Sault  Ste  Marie,  Michigan,  establishes  a  joint  rate 
for  the  continuous  movement  of  freight  between  those  points,  it 
is  clear  that  such  joint  rate  must  be  published.  Suppose,  now, 
that  this  schedule  for  the  through  movement  applies  from  New 
York  not  to  Sault  Ste.  Marie,  Michigan,  but  to  Sault  Ste.  Marie, 
Canada,  is  there  any  reason  why  the  joint  rate  made  to  the  lat- 
ter point  should  not  be  published,  as  well  as  the  joint  rate  made 
to  the  former  point,  by  the  railroad  leading  from  New  York  to 
Buffalo,  even  though  the  steamship  line  from  Buffalo  to  Sault 
Ste.  Marie  is  not  subject  to  the  jurisdiction  of  this  country  ?  So 
also  with  traffic  from  Buffalo  to  Liverpool  through  the  port  of 
New  York.  That  traflic  is  by  the  express  language  of  the  first 
section  made  subject  to  the  provisions  of  this  act.  If,  in  fact, 
a  joint  rate  is  made  upon  which  the  traflic  moves,  that  joint  rate 
must,  under  the  6th  section,  be  published  by  the  inland  carrier 
which  enters  into  the  joint  arrangement  and  participates  in  the 
movement.  Nor  is  it  excused  from  publishing  such  joint  rate 
because,  as  a  practical  matter,  the  water  carrier  cannot  be  com- 
pelled to  publish  or  observe  the  same  rate. 

The  real  question  seems  to  be  whether  the  through  rate  to  a 
foreign  destination  is  in  fact  a  joint  rate,  and  upon  this  the  po- 
sition of  the  Commission  does  not  seem  to  be  clearly  apprehend- 
ed. To  show  what  that  is  by  concrete  example,  the  statement 
filed  at  the  hearing  in  Washington  by  the  Chesapeake  &  Ohio 
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may  be  referred  to.  This  company  alleges  that  it  engages  in 
no  import  business ;  that  it  exports  but  three  commodities,  viz., 
cotton,  cotton  seed  and  its  products,  and  pig  iron.  It  publishes 
inland  rates  at  which  it  transports  these  commodities  from  the 
point  of  origin  to  the  port  of  export.  If  a  shipper  applies  for  a 
through  rate,  it  goes  into  the  market,  obtains  the  best  ocean 
quotation  possible,  adds  that  to  its  published  inland  rate,  and 
names  the  result  as  a  through  rate.  It  further  states  that  it  uni- 
formly observes  its  published  inland  proportion,  except  that  oc- 
casionally in  the  transportation  of  cotton  it  shrinks  this  rate  to 
meet  competition  through  different  ports.  Its  impression  seems 
to  be  that  the  Commission  requires  a  publication  of  the  through 
rate  thus  arrived  at  to  the  foreign  destination.  Such  is  by  no 
means  the  case.  The  Commission  has  never  expressed  an  opin- 
ion that  a  rate  of  this  kind  is  a  joint  rate.  We  have  not  exam- 
ined the  through  bills  of  lading  issued  by  the  Chesapeake  &  Ohio, 
but  we  have  consulted  those  issued  by  other  companies.  While 
such  bills  name  a  through  rate,  they  really  consist  of  two  inde- 
pendent contracts,  one  for  the  rail  transportation  to  the  port  of 
export,  containing  a  set  of  conditions  adapted  to  that  part  of 
the  service,  and  a  second  for  the  carriage  from  the  port  of  export 
to  the  foreign  port  containing  another  set  of  conditions.  The 
bill  is  signed  by  the  agent  of  the  railway  company  acting,  as 
stated  in  the  body  of  the  instrument,  severally,  and  not  jointly, 
for  his  company  and  the  exporting  steamship  company.  The 
mere  fact  that  the  carrier,  for  the  convenience  of  its  patron,  as- 
certains and  quotes  a  through  rate  made  up  in  this  way,  that  it 
authorizes  its  agent  to  act  in  the  issuing  of  such  bill  of  lading 
as  the  agent  of  the  steamship  company,  does  not  of  necessity 
make  this  a  joint  rate.  It  seems  plain  to  us  that  the  rate  of  the 
inland  carrier  in  such  case  must  be  either  a  joint  rate  to  the 
foreign  destination  or  a  local  rate  to  the  port  of  export.  In 
either  event  the  law  requires  the  carrier  to  publish  the  rate. 
We  permit  the  carrier  to  determine  whether  its  rate  is  in  effect 
joint  or  inland,  and  to  publish  and  maintain  either  as  it  may 
elect. 

Certain  railways  employing  the  second  method,  that  being  the 
one  by  which   rates  are  equalized  through  the  different  ports, 
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while  not  conceding  that  the  publication  of  import  and  export 
rates  is  required,  do  insist  that  what  is  now  done  by  them  amounts 
to  such  a  publication  in  fact,  if  the  law  requires  one.  Of  these 
the  Southern  Railway  may  be  taken  as  an  example,  and  what  it 
actually  does  in  the  transportation  of  export  cotton  considered. 
That  carrier  publishes  a  tariff  naming  "export  rates"  from  in- 
terior points  reached  by  its  system  to  various  ports  of  export. 
These  export  rates  are  the  same  as  the  domestic  rates  except  that 
there  is  added  the  cost  of  delivery  at  the  shipside,  which  in  case 
of  most  ports  is  1^^  cents  per  hundred  pounds.  These  rates  are 
only  advanced  and  reduced  upon  ten  days'  and  three  days'  notice. 
In  connection  with  this  tariff  appears  the  following  rule: 

"Export  rates  of  this  company  and  its  connections  will 
be  based  upon  full  inland  rates  to  the  Gulf  or  Atlantic  ports 
(including  the  terminal  charge)  plus  the  prevailing  ocean 
rates  from  the  ports.  (Ocean  quotations  for  less  than 
1,000  bales  will  not  be  used  in  making  such  combinations.) 
The  lowest  combination  rates  will  be  applied  by  this  line 
and  its  connections." 

Under  the  operation  of  these  tariffs  and  this  rule,  the  South- 
ern Railway  determines  the  through  rate  from  any  station  upon 
its  line  to  a  foreign  destination  in  this  manner:  It  ascertains 
the  ocean  rate  from  all  ports  accessible  by  its  own  line  or  others 
from  the  point  in  question,  adds  to  this  ocean  rate  the  published 
inland  rate  to  each  port,  and  takes  as  the  through  rate  the  low- 
est sum  resulting.  In  actually  moving  the  cotton,  however,  it 
may  be  carried,  not  through  the  port  by  which  the  rate  "makes," 
but  through  whatever  port  the  Southern  Railway  elects.  The 
railway  issues  a  through  bill  of  lading,  pays  the  ocean  carrier  its 
rate,  and  retains  the  balance  for  its  service.  The  Southern 
Railway  claims  that  this  is  a  compliance  with  the  6th  section. 

The  first  paragraph  of  that  section  requires  common  carriers 
subject  to  the  provisions  of  the  act  to  print  and  keep  open  for 
public  inspection  their  tariffs.  The  second  sentence  of  the  para- 
graph reads  as  follows : 

"The  schedules  printed  as  aforesaid  by  any  such  common 
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carrier  shall  plainly  state  the  places  upon  its  railroad  be- 
tween which  property  and  passengers  will  be  carried  and 
shall  contain  the  classification  of  freight  in  force,  and 
shall  also  state  separately  the  terminal  charges  and  any 
miles  or  regulations  which  in  any  wise  change,  affect,  or  de- 
termine any  part  or  the  aggregate  of  such  aforesaid  rates 
and  fares  and  charges." 

The  attorney  of  the  Southern  Railway  contends  that  this  lan- 
guage plainly  implies  that  a  carrier  may  put  in  force  a  rule  or 
regulation  which  will  change  from  time  to  time  the  actual  cost 
of  the  transportation  and  that  the  rule  in  its  tariff  above  quoted 
is  such  a  rule  or  regulation.  In  other  words,  that  by  publish- 
ing its  inland  rates,  which  are  seldom  if  ever  used,  and  a  state- 
ment of  the  manner  in  which  the  through  rate  shall  be  made,  it 
in  effect  publishes,  within  the  meaning  of  the  6th  section,  that 
through  rate  when  made.  We  express  no  opinion,  much  less  de- 
cide, that  the  rate  to  the  foreign  destination  so  arrived  at  is  a 
"joint"  rate ;  but,  assuming  for  a  moment  that  it  is,  can  what  is 
done  by  the  Southern  Railway  amount  to  a  legal  publication  of 
that  rate  ? 

The  act  requires  that  tariffs  shall  be  plainly  printed  in  large 
type  and  that  copies  for  the  use  of  the  public  shall  be  posted  in 
two  public  and  conspicuous  places  wherever  freight  is  received 
for  transportation ;  the  manifest  intent  being  to  afford  the  pub- 
lic a  means  by  which  a  person  desiring  to  make  shipment  from 
a  particular  station,  by  a  particular  line,  can  obtain  the  rate 
applicable  to  such  shipment.  Joint  rates  are  to  be  given  what- 
ever measure  of  publicity  the  Commission  may  direct,  and  it 
has  directed  that  they  shall  be  printed  in  the  same  manner  as 
are  the  rates  of  individual  lines.  Take  Memphis  as  a  point  of 
shipment.  The  prospective  shipper  desires  to  ascertain  what 
the  rate  is  by  which  he  can  make  shipment  of  cotton  from  Mem- 
phis to  Liverpool  via  the  Illinois  Central  Railroad.  What  must 
he  do  ?  Memphis  is  connected  by  various  lines  of  railway  with 
probably  every  port  of  export  from  Boston  to  Galveston.  He 
must,  therefore,  in  the  first  place,  travel  around  to  every  rail- 
road station  in  the  city  where  cotton  is  received  for  shipment  to 
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the  seaboard  and  ascertain  the  rail  rate  from  Memphis  to  the 
port.  He  must  then  learn  what  the  ocean  rate  is  from  every 
port  upon  the  Atlantic  or  Gulf  at  that  particular  moment  to 
Liverpool.  This  he  probably  cannot  do  at  all ;  certainly  not 
without  expending  some  time  and  considerable  money.  If 
he  can  obtain  that  information,  and  not  otherwise,  he  may  then 
by  a  proper  application  of  the  rule  promulgated  by  the  Southern 
Railway  in  its  tariff  ascertain  the  rate  for  which  he  is  in  search. 
Plainly,  nothing  of  this  sort  can  amount  to  a  publication  re- 
quired by  the  6th  section.  There  is  nothing  upon  the  schedule, 
taken  in  connection  with  any  information  which  the  shipper  has 
or  reasonably  ought  to  have,  from  which  the  rate  can  be  deter- 
mined. Let  it  be  noted  once  more  that  we  are  not  holding  that 
the  statute  requires  the  publication  of  such  a  through  rate. 

It  is  said  that  there  is  a  joint  agent  at  Memphis  who  ascer- 
tains the  rates  from  the  various  ports  to  foreign  destinations 
each  day,  who  makes  the  necessary  computations  and  publishes 
in  the  cotton  exchange  the  rates  to  foreign  destinations  which 
thereupon  apply  via  all  the  ports.  The  Southern  Railway  in- 
sists that  it  quotes  to  an  applicant  the  through  rate  each  day, 
good  for  twenty-four  hours,  and  that  it  quotes  the  same  rate  to 
all  applicants.  All  this  may  be  true ;  if  so,  it  is  all  commenda- 
ble. But  none  of  it  is  done  under  mandate  of  the  law.  The 
joint  agency  at  Memphis,  if  it  in  fact  exists,  may  be  discontin- 
ued at  any  time.  That  agency,  as  appears  in  the  foregoing 
statement  of  fact,  formerly  filed  these  tariffs  with  the  Commis- 
sion, but  has  not  done  so  for  the  past  year.  The  statute  requires 
the  publication  of  these  tariffs  as  a  matter  of  law  in  a  certain 
manner ;  it  is  not  a  compliance  with  that  requirement  to  do  some- 
thing else  in  a  different  manner. 

There  might  be  serious  objections  in  practice  to  this  method 
of  making  export  tariffs.  The  through  rate  by  all  the  ports  is 
made  to  depend  upon  the  ocean  rate.  But  this  ocean  rate  is  not 
a  fixed  quantity.  It  is  not  like  the  inland  proportion.  Its  pub- 
lication is  required  by  no  law.  The  ship  has  for  sale  so  much 
space,  and  that  space  may  be  quoted  to  one  person  at  one  price 
and  to  another  at  a  different  price.  The  quotation  varies  from 
hour  to  hour  as  well  as  from  day  to  day.     Two  persons  attempt- 
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ing  to  ascertain,  in  good  faith,  this  rate  from  the  different  porta 
would  aften  arrive  at  different  conclusions.  The  law  requires 
that  the  rate  when  made  shall  be  adhered  to,  that  it  shall  be  open 
to  all  persons  alike.  How  easy  under  this  system  of  rate-mak- 
ing to  justify  in  case  of  a  criminal  prosecution  whatever  rate  has 
been  made,  whatever  concession  has  been  granted  I 

Again,  whatever  rate  a  carrier  publishes  is  open  to  the  public 
so  long  as  it  is  in  effect.  The  rates  formed  in  this  manner  may 
or  may  not  be  offered  the  public  at  the  option  of  the  railway  com- 
pany, except  as  to  that  particular  port  through  which  the  rate  is 
made.  If  the  rate  on  cotton  from  Memphis  is  made  by  the  Illi- 
nois Central  through  the  port  of  New  Orleans,  lines  leading  from 
Memphis  to  other  ports  may  take  or  refuse  traffic  at  that  rate  at 
their  option. 

It  is  urged  that  the  language  above  quoted  from  the  6th  section 
has  no  significance  whatever  unless  it  be  given  the  interpreta- 
tion claimed  for  it.  Such  is  not  our  understanding.  There  are 
many  rules  and  regulations  which  may  affect  the  rate  in  a  way 
entirely  different  from  this.  The  privilege  of  milling  in  transit 
and  the  conditions  upon  which  it  is  granted,  the  right  to  hold 
grain  in  transit  for  orders,  stopping  off  live  stock  to  test  the 
market  or  even  to  feed  for  an  entire  season,  are  illustrations. 
Whatever  variation  in  the  rate  is  worked  by  a  particular  rule  or 
regulation  must  appear  in  the  regulation  itself  and  not  require 
the  examination  of  extrinsic  matter. 

The  Southern  Eailway  also  insists  in  this  respect  that  if  the 
words  of  the  act  do  not  now  permit  the  making  of  export  rates 
in  this  manner,  then  such  words  should  be  construed  into  the 
statute  as  will ;  upon  the  ground  that  unless  that  method  can  be 
followed  serious  injury  must  result  to  our  foreign  commerce. 
Cotton  constitutes  an  important  part  of  our  exports,  being  for 
the  year  1902  21  per  cent  in  value  of  the  whole.  No  construc- 
tion of  this  act  should  be  permitted  which  would  interfere  with 
the  free  movement  of  that  traffic  if  it  can  be  avoided.  We  are 
not  at  all  satisfied,  however,  as  a  matter  of  fact  that  cotton  ex- 
ports could  not  be  as  well  handled  under  the  first  method  as  by 
the  second.     We  are  inclined  to  think  that  had  cotton  been  ex- 
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ported  from  the  first  upon  a  published  inland  rate  in  exactly  the 
same  way  that  grain  is  exported,  rates  would  have  been  lower 
and  facilities  better  than  they  are  today;  certainly  that  both 
rates  and  facilities  would  be  as  good  as  they  now  are.  Cotton 
at  Aberdeen  does  not  reach  Liverpool  at  a  less  rate  because  the 
Mobile  &  Ohio  is  allowed  to  move  it  through  the  port  of  Mobile 
at  the  same  rate  which  obtains  through  the  port  of  New  Orleans, 
although  something  may  be  gained  in  the  way  of  facilities  by  the 
affording  of  two  routes.  It  is  certainly  possible  that  if  carriers 
were  obliged  to  publish  these  rates  to  the  ports  in  all  cases  the 
result  would  be  keener  competition.  The  Mobile  &  Ohio  has  no 
inducement  to  reduce  its  rate  for  export  so  long  as  it  is  allowed 
to  adopt  whatever  rate  is  made  by  other  lines  without  publica- 
tion upon  its  part.  It  is  worthy  of  note  that  with  substantial 
uniformity  the  export  rates  on  cotton  are  higher  than  domestic 
rates,  while  the  export  rates  on  grain,  which  is  universally  han- 
dled upon  a  published  inland  proportion,  are  without  exception 
lower  than  the  corresponding  domestic  rates. 

So  too  of  the  ocean  rate.  At  the  present  time  a  reduction  of 
the  rate  from  New  Orleans  to  Liverpool  does  not  mean  that  the 
steamer  at  New  Orleans  will  receive  the  cotton  for  the  reason 
that  railroads  not  reaching  New  Orleans,  by  shrinking  their  o\vn 
rates  from  inland  points,  are  able  to  pay  a  higher  ocean  rate 
from  other  ports.  If  the  inland  rates  were  fixed  so  that  the  ship 
at  New  Orleans  bid  against  those  at  other  points,  much  keener 
ocean  competition  must  result. 

This  practice  of  equalizing  the  rate  through  different  ports 
has  without  doubt  contributed  to  harmony  among  the  carriers 
themselves  by  affording  a  means  of  distributing  the  traffic  be- 
tween various  routes,  but  it  is  by  no  means  clear  that  any  exig- 
ency is  presented  which  calls  for  a  forced  construction  of  this 
statute  in  order  to  permit  a  continuance  of  that  method.  It 
would  in  our  opinion  be  much  less  prejudicial  to  the  public  in- 
terest to  prohibit  southern  carriers  from  handling  export  cotton 
in  this  way  than  to  permit  the  making  of  all  export  and  import 
tariffs  by  that  method. 

•  There  seems  to  be  an  impression  that  this  inquiry  was  insti- 
tuted with  a  view  to  making  some  general  order  with  reference 
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to  the  publication  of  import  and  export  tariffs.  This  is  entirely^ 
erroneous.  The  Commission  has  no  discretionary  power  what- 
ever in  the  premises.  The  Elkins  act  provides  that  failure  upon 
the  part  of  a  carrier  to  file  and  publish  the  tariffs  or  rates  and 
charges  as  required  by  the  Interstate  Commerce  Act,  or  strictly^ 
to  observe  such  tariffs  until  changed  according  to  law,  shall  be- 
a  misdemeanor  punishable  by  heavy  fine.  If  the  act  to  regulate- 
commerce  requires  the  filing  and  maintenance  of  these  rates  the- 
statute  of  February  19,  1903,  is  mandatory  in  requiring  a  com- 
pliance with  that  provision.  The  purpose  of  this  inquiry  was, 
first,  to  hear  what  might  be  said  as  to  the  interpretation  of  the- 
act  in  that  respect ;  second,  to  ascertain  what  practical  diflSculties 
might  stand  in  the  way  of  a  publication  of  these  rates ;  for  if  the- 
Congress  had  unwittingly  imposed  an  unreasonable  burden  upon 
the  foreign  commerce  of  this  country  we  felt  that  opportunity 
should  be  afforded  for  a  correction  of  that  mistake.  We  have- 
concluded,  as  already  indicated,  that  the  act  requires  such  tariffs- 
to  be  filed  and  maintained,  and  it  now  remains  to  state  our  view 
of  the  practical  effect  of  that  requirement. 

The  Commission  would  regard  it  as  a  grave  misfortune  if  ex- 
port and  import  traffic  were  withdra^vn  from  the  supervision  of* 
the  law.  Since  the  enactment  of  the  Act  to  regulate  commerce 
the  trade  of  this  country,  especially  the  export  trade  in  manufac- 
tured articles,  has  enormously  increased.  There  is  hardly  a 
mill  or  factory  at  the  present  time,  of  any  pretension,  which  does- 
not  seek  to  a  greater  or  less  extent  a  foreign  market;  and  the 
ability  to  reach  that  market  often  determines  the  success  of  the- 
enterprise  as  a  whole.  When  the  foreign  market  is  used  as  a 
dumping  ground  for  surplus  production,  which  can  not  be  con- 
sumed at  home,  the  price  is  usually  closer  than  the  domestic- 
price,  the  cost  of  transportation  is  of  first  importance  in  deter- 
mining the  accessibility  of  the  market,  and  the  inland  rail  trans- 
portation in  this  country  a  factor  of  great  importance.  If  the- 
American  rail  line  is  allowed  to  make  whatever  rate  it  sees  fit 
upon  export  business,  to  pay  whatever  rebate  and  grant  whatever 
concession  it  pleases,  to  extend  facilities  to  one  shipper  which  it 
denies  to  another,  the  power  exists  to  discriminate  against  a- 
competitor  to  the  extent  of  finally  driving  him  from  business.. 
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The  foreign  rate  may  be  the  direct  equivalent  of  concessions  on 
domestic  tariffs.  And  if  the  power  exists  the  history  of  the  past 
conclusively  shows  that  it  will  be  to  a  greater  or  less  extent 
used  and  abused.  There  is  scarcely  a  reason  for  placing  domestic 
rates  under  legal  control  which  does  not  apply  with  equal  force 
to  export  and  import  business.  To  remove  it  from  such  con- 
trol would  result  in  chaos. 

^JTor  does  there  appear  to  be  in  most  instances  any  good  reason 
why  these  rates  cannot  be  published  and  maintained ;  of  which 
the  best  possible  evidence  is  the  fact  that  this  is  now  done.  In 
the  year  1902,  80.19  per  cent  in  value  of  our  total  imports  came 
in  through  the  Atlantic  ports,  and  we  have  already  seen  that 
this  traffic  is  handled  under  the  first  method,  that  is,  by  publica- 
tion and  maintenance  of  the  inland  rail  rate.  The  same  year 
3.44  per  cent  came  through  the  Gulf  ports,  1.52  per  cent  over  the 
Mexican  border,  7.50  per  cent  over  the  Northern  border  and  by 
lake,  1.34  per  cent  directly  to  interior  points,  and  most  of  this 
traffic  was  also  carried  upon  tariffs  established  under  the  first 
method ;  6.01  per  cent  came  in  through  Pacific  ports  and  this 
possibly  moved  largely  by  the  third  method.  So  of  our  exports, 
of  which  during  the  same  year  93.67  per  cent  passed  out 
through  the  Atlantic  and  Gulf  ports  and  the  Southern  and 
Northern  borders  moving  for  the  most  part,  with  the  exception 
of  cotton,  upon  a  published  inland  tariff.  Of  the  total,  6.33  per 
cent  was  exported  through  the  Pacific  Coast  ports  and  our  in- 
formation as  to  this  is  not  definite.  Through  schedules  are  filed 
both  on  export  and  import  traffic  through  these  ports,  but  are  not 
perhaps  maintained.  It  is  evident  that  the  bulk  of  all  import 
and  export  business  is  to-day  handled  upon  a  tariff  published  and 
maintained  exactly  as  domestic  tariffs  are,  nor  is  it  seriously  con- 
tended that  it  would  be  for  the  interest  of  railway  or  public  if 
the  practice  were  otherwise. 

Southern  lines  insist,  however,  that  the  same  method  of  mak- 
ing and  publishing  these  rates  cannot  be  followed  in  the  South 
as  is  observed  through  the  North  Atlantic  ports,  especially  in  the 
movement  of  cotton.  It  has  been  already  suggested  that  this  is 
of  more  importance  to  the  railroads  than  to  shippers.  The  claim 
is  not  that  the  rate  to  the  foreign  destination  must  be  an  elastic 
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one  in  order  that  the  American  seller  may  meet  the  price  of  his 
foreign  competitor,  but  merely  that  it  shall  be  the  same  via  all. 
the  ports  so  that  each  of  the -competing  rail  lines  may  obtain  a 
fair  share  of  the  traffic.  In  point  of  fact  the  rate  as  formed  by 
this  second  method  is  not  more  elastic  than  when  formed  by  the 
first  method,  the  only  elasticity  in  either  case  being  in  the  ocean 
proportion.  This  scheme  of  equalization  through  all  the  ports 
seems  to  be  an  arrangement  by  the  railways  for  the  purpose  of 
restricting  competition  and  distributing  traffic  between  various 
lines.  Still  it  has  all  along  appeared  to  us,  and  still  does,  that 
conditions  at  these  Southern  ports  although  improving  are  differ- 
ent from  those  at  the  Xorth  Atlantic  ports,  and  that  to  enforce 
the  same  rule  as  to  the  publication  and  maintenance  of  export 
and  import  tariffs  might  bear  more  severely  upon  them  than  it 
would  upon  Northern  lines.  There  are  moreover  without  doubt 
factors  which  enter  into  the  situation  which  the  Commission 
does  not  fully  appreciate.  Conditions  attending  the  movement 
of  cotton  are  peculiar  to  that  traffic.  So  far  as  we  know  the 
present  method  has  given  satisfaction  to  shippers  and  has  not 
resulted  in  confusion  or  discrimination.  While  no  such  method 
could  be  applied  to  the  miscellaneous  export  and  import  traffic  of 
this  country,  so  far  as  we  are  informed  there  seems  to  be  no  good 
reason  why  it  might  not  be  continued  in  the  movement  of  cotton. 
The  carriers  handling  this  traffic  insist  that  it  is  a  matter  of  first 
importance  to  them  that  it  should  be.  If  the  Commission  had 
the  power  to  modify  the  requirements  of  the  act  as  to  the  pub- 
lication of  tariffs  upon  certain  specified  commodities  it  probably 
would  unless  some  different  state  of  facts  was  made  to  appear, 
permit  the  movement  of  export  cotton  in  the  manner  now  and  of 
late  years  in  vogue,  subject  of  course  to  reasonable  requirement 
that  whatever  rate  was  named  should  be  filed  with  the  Commis- 
sion and  afforded  all  shippers  alike.  The  same  might  be  true  of 
some  other  commodities  in  Southern  territ^ory.  Whether  as  ap- 
plied to  the  movement  of  the  same  traffic  there  might  be  with 
propriety  one  rule  as  to  publication  through  one  port  and  a  dif- 
ferent rule  for  another  port  is  a  question  of  more  difficulty.  If 
so  it  would  be  in  the  nature  of  a  differential  accorded  the  weaker 
line. 
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The  case  presented  by  the  transcontinental  lines  is  entirely 
different.  The  claim  here  is  that  the  rate  must  be  an  elastic  one 
and  that  to  compel  the  publication  of  a  rate  which  can  only  be 
advanced  upon  ten  days'  notice  and  reduced  upon  three  days' 
notice  would  be  destructive  of  the  interests  of  both  shipper  and 
carrier. 

The  information  of  the  Commission  as  to  conditions  upon  the 
Pacific  Coast  is  extremely  meager  and  not  sufficient  to  justify 
the  expression  of  an  opinion.  It  is  apparent,  however,  that  there 
may  be  great  force  in  the  claims  of  these  carriers.  The  market 
for  American  products  in  the  Orient  is  not  yet  established  but 
is  still  in  the  formative  state.  The  American  producer  meets 
there  competition  from  England,  France,  Germany  and  other 
European  countries.  Freight  rates  from  those  countries  are  by 
water,  need  not  be  published,  and  are  subject,  so  far  as  we  know, 
to  no  governmental  supervision.  It  is  asserted  that  if  the  rate 
under  which  the  American  manufacturer  must  operate  is  a  fixed 
quantity,  which  can  only  be  varied  imder  certain  conditions,  he 
is  at  a  disadvantage  in  comparison  with  his  European  com- 
petitor ;  that  the  search  for  these  markets  is  a  joint  venture  be- 
tween the  manufacturer  and  the  carrier,  and  that  each  must  be 
ready  to  meet  by  advance  or  reduction  the  competition  which  is 
found.  The  carrier  should  not  be  prohibited  from  giving  aid  to 
the  American  producer. 

There  is  this  further  consideration.  Lines  of  ocean  communi- 
cation between  Pacific  ports  and  the  East  have  not  yet  reached 
that  stage  of  development  to  which  they  have  advanced  upon 
the  Atlantic.  While  as  already  said  very  few  railway  systems 
are  directly  interested  in  lines  of  transportation  leading  from 
the  Eastern  seaboard,  exactly  the  reverse  is  true  upon  the  Pacific 
coast.  Nearly  all  transcontinental  lines  either  directly  maintain 
or  are  interested  in  lines  of  steamships  plying  between  a  Pacific 
port  and  the  Orient.  It  is  alleged  that  in  no  other  way  can  the 
necessary  vessels  for  ocean  carriage  be  obtained  at  the  low  rate 
which  must  be  made.  It  is  apparent  that  a  line  of  railway  can- 
not successfully  maintain  a  steamship  line  across  the  Pacific  un- 
less it  has  power  to  prefer  its  own  line  to  other  ships.  But  if  it 
is  compelled  to  publish  an  inland  differential  it  must  accord  that 
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rate  to  anyone  who  offers  merchandise  for  transportation.  It 
must  carry  to  and  from  the  port  for  the  same  price  when  the 
freight  comes  or  goes  by  some  tramp  steamship  as  when  it  is  car- 
ried in  its  own  vessels.  It  may  to  be  sure  publish  a  through  joint 
rate  and  may  use  its  own  steamers  exclusively  in  carrying  under 
this  rate,  but  in  that  event  it  must  publish  the  joint  rate  and  rest 
therefore  under  the  disadvantage  of  not  being  able  to  vary  it  as 
occasion  requires. 

Upon  the  other  hand  it  is  evident  that  the  practice  contended 
for  by  these  transcontinental  carriers  might  ultimately  result  in 
a  condition  highly  prejudicial  to  the  public  interest  If  the 
railway  line  has  power  to  prefer  its  OAvn  steamship  to  other  ocean 
transportation,  to  carry  to  the  seaboard  for  a  much  lower  charge 
in  one  case  than  in  the  other,  this  must  result  in  discouraging 
the  development  of  independent  lines  to  the  Pacific  Coast.  The 
ocean  carrying  trade  to  and  from  those  ports  must  unavoidably 
become  concentrated  in  those  lines  ha\'ing  satisfactory  rail  con- 
nections. If  now  these  several  lines  agree  among  themselves 
upon  rates  from  inland  points  to  foreign  destinations  in  exactly 
the  same  way  that  the  transcontinental  lines  themselves  have 
to-day  agreed  as  to  rates  between  inland  points,  there  would  re- 
sult a  condition  of  monopoly  producing  much  higher  through 
rates  than  as  though  the  inland  carriers  were  compelled  to  afford 
the  inland  service  upon  the  same  terms  however  the  traffic  might 
move  by  water. 

Without,  however,  attempting  to  discuss  the  questions  of 
policy  which  might  be  presented,  for  the  proper  consideration  of 
which  the  Commission  does  not  now  possess  the  necessary  in- 
formation, it  is  evident  that  there  may  be  here  a  condition  where 
the  rigid  enforcement  of  the  present  requirements  of  the  act  as 
to  the  publication  and  maintenance  of  foreign  schedules  would 
work  a  substantial  hardship  to  both  the  carrier  and  the  shipper. 

One  other  observation  is  pertinent  to  this  whole  subject. 
While  the  Supreme  Court  of  the  United  States  has  held  carriers 
are  not  prohibited  by  the  act  from  establishing  lower  rates  upon 
export  and  import  traffic  than  are  applied  to  corresponding 
■domestic  traffic,  and  while  it  often  happens  that  this  may  be  done 
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with  propriety,  and  indeed  must  be  done,  the  practice  is  not 
without  limit.  Carriers  should  observe  some  due  relation  be- 
tween charges  which  they  impose  upon  domestic  and  foreign 
commerce.  In  this  view  it  is  important  that  the  exact  rates 
which  are  charged  should  be  made  public.  A  complaint  received 
since  the  beginning  of  the  present  inquiry  illustrates  this.  The 
complainant  desired  to  ship  the  machinery  for  a  stamp  mill  from 
Chicago  to  China.  Being  interested  in  a  line  of  steamships  be- 
tween San  Francisco  and  the  East,  his  intention  was  to  make 
shipment  to  San  Francisco  and  thus  to  destination  by  his  own 
line.  Upon  investigation,  however,  he  learned  that  the  rate 
from  Chicago  to  San  Francisco  was  $1.25  per  hundred  pounds, 
while  from  Chicago  to  Shanghai  it  was  90  cents  per  hundred 
pounds.  The  rate  at  that  time  from  Shanghai  to  San  Francisco 
was  20  cents  per  hundred  pounds.  Had  he  desired  to  lay  down 
his  stamp  mill  at  San  Francisco,  he  could  have  shipped  it  to 
Shanghai,  and  from  Shanghai  back  for  15  cents  per  hundred 
poimds  less  than  the  direct  rate  from  Chicago  to  San  Francisco. 
Our  conclusion  upon  the  whole  subject  is: 

1.  That  the  Act  now  requires  the  publication  of  import  and 
export  tariffs  in  the  same  manner  as  domestic  tariffs. 

2.  That  public  policy  urgently  requires  that  the  inland  trans- 
portation of  import  and  export  commerce  should  be  subject  to 
the  Act  to  regulate  commerce,  and  that  the  publishing  and  main- 
taining of  tariffs  upon  such  traffic  imposes  in  most  instances  no 
hardship  upon  the  carrier.  There  may  be  cases  in  which  a  mod- 
ification of  this  rule  would  be  of  service  to  the  carrier  without 
detriment  to  the  public,  and  perhaps  other  instances  in  which 
such  a  modification  should  be  granted  in  the  interest  of  both  the 
carrier  and  the  public.  This  can  only  be  accomplished  by  an 
amendment  of  the  Act,  since  the  provisions  of  that  statute  are 
mandatory,  and  the  Commission  has  no  power  to  modify  their 
requirements. 

3.  If  carriers  are  to  any  extent  relieved  from  giving  the  notice 
now  required  of  advances  and  reductions  in  rates  upon  foreign 
commerce,  they  should  in  all  cases  file  with  the  Commission  the 
rates  actually  made  and  give  such  further  notice  to  the  public  as 
may  be  possible. 
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Upon  the  whole^  we  are  inclined  to  leave  this  matter  as  it  is 
until  opportunity  has  been  afforded  carriers  to  adjust  their 
tariffs  and  arrangements,  and,  if  so  advised,  present  this  subject 
to  Congress;  provided,  however,  that  in  the  meantime  all  car- 
riers which  do  not  publish  and  maintain  import  and  export 
tariffs  shall  file  with  tlie  Commission  as  promptly  as  possible  a 
statement  of  the  rates  actually  charged.  It  is  evident  that  there 
must  be  uniformity  in  the  enforcement  of  these  provisions  of  the 
Act.  One  carrier  cannot  be  expected  to  publish  and  maiiitain  its 
tariffs  while  its  competitor  is  relieved  from  that  obligation.  If 
the  Act  is  not  amended  within  a  reasonable  time,  it  will  be  our 
duty  to  enforce  it  as  it  is. 
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THE  CATTLE  KAISERS'  ASSOCIATION  OF  TEXAS, 
COMPLAINANT,  and  THE  CHICAGO  LIVE  STOCK 
EXCHANGE,  INTERVENER, 

V. 

THE  CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD 
COMPANY;  THE  CHICAGO  GREAT  WESTERN 
RAILWAY  COMPANY;  THE  CHICAGO  &  NORTH- 
WESTERN RAILWAY  COMPANY ;  THE  CHICAGO, 
MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY; 
THE  CHICAGO  &  ALTON  RAILROAD  COMPANY; 
THE  CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAIL- 
WAY COMPANY;  THE  ATCHISON,  TOPEKA  & 
SANTA  FE  RAILWAY  COMPANY;  THE  WABASH 
RAILROAD  COMPANY;  and  THE  ILLINOIS  CEN- 
TRAL RAILROAD  COMPANY. 


Decided  March  ^,  190.^, 


1.  The  Act  to  regulate  commerce  clearly  confers  authority  upon  the  Com- 
mission to  award  damages  in  cases  brought  before  it,  and  as  such 
award  is  simply  a  recommendation  which  can  only  be  enforced  by  a 
suit  at  law  affording  full  opportunity  for  a  jury  trial,  the  Act  in  this 
respect  is.  in  the  opinion  of  the  Commission,  constitutional  and  valid. 

2.  By  its  original  decision  herein  the  Commission  declared  that  a  ter- 
minal charge  of  $2.00  per  car  on  live  stock  for  delivery  to  the  Union 
Stock  Yards  in  the  City  of  Chicago  was  unlawful,  and  further  that 
any  such  charge  exceeding  $1.00  per  car  would  be  unlawful,  and  con- 
tinued the  case  for  proof  of  damages  to  injured  parties.  The  decision 
of  the  United  States  Supreme  Court  upon  the  petition  to  enforce  the 
regulating  order  of. the  Commission  (Interstate  Commerce  Commission 
V.  Chicago,  B.  &  Q.  R.  Co.  et  al.  186  U.  S.  320,  46  L.  ed.  1182,  22  Sup. 
Ct.  Rep.  824)  in  general  sustained  the  view  of  the  Commission  but 
dismissed  the  proceeding  on  account  of  a  reduction  in  the  through  rate 
which  had  been  made  from  certain  territory  not  described  in  the  rec- 
ord before  it,  which  reduction  amounted  to  more  than  the  terminal 
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charge,  and  authorized  the  Commission  to  t^ke  further  proceedings 
to  correct  any  unreasonableness  in  the  rate  resulting  from  the  addi- 
tional terminal  charge  as  to  any  territory  to  which  such  reduction  did 
not  apply.  The  reduction  referred  to  took  place  in  1896  and  the  $2.00 
terminal  charge  has  been  imposed  by  defendants  since  June  1,  1894. 
It  follows  that  as  to  all  shipping  territory  the  defendants  have,  be- 
tween June  1,  1894,  and  the  date  of  the  through  rate  reduction  in  1896, 
unlawfully  exacted  $1.00  per  car  on  live  stock  as  the  terminal  charge 
in  Chicago,  and  that  in  respect  to  the  territory  in  which  the  reduction 
in  through  rate  did  not  apply  defendants  have  always  since  June  1, 
1894,  collected  an  excessive  charge  in  Chicago  to  the  amount  of  $1.00 
per  car.  That  branch  of  the  case  relating  to  reparation  was  properly 
held  open  pending  determination  of  the  other  branch,  and  the  decision 
of  the  Supreme  Court  in  the  case  for  enforcement  of  the  regulating  or- 
der of  the  Commission  constitutes  no  bar  to  submission  of  proof  before 
and  action  by  the  Commission  upon  the  question  of  reparation. 

3.  The  allegations  concerning  reparation  in  the  original  petition  to  the 
Commission  are  plainly  sufficient  to  constitute  the  basis  for  an  award 
of  damages  by  the  Commission,  but  before  hearing  the  defendants  are 
entitled  to  a  specification  showing  in  detail  the  amounts  for  which 
recovery  is  sought. 

I.  Tlie  Cattle  Raisers*  Association  of  Texas  asked  in  its  original  petition 
for  reparation  in  behalf  of  its  members,  and  whatever  may  be  said  of 
the  right  or  status  of  shippers  generally  as  to  reparation  for  damages 
resulting  from  a  rate  or  charge  declared  by  the  Commission  to  be  un- 
lawful, in  this  case  the  Cattle  Raisers*  Association  of  Texas  is  entitled 
to  show  damages  to  its  members  and  upon  such  showing  it  will  be  the 
duty  of  the  Commission  to  order  the  defendant  carriers  to  make  repa- 
ration, but  in  view  of  the  unsettled  state  of  the  law  in  this  respect, 
and  in  order  that  all  phases  of  the  question  may  be  presented  to  the 
court,  the  members  of  the  Association  seeking  damages  should  file 
claim  in  the  nature  of  an  intervening  petition  showing  their  member- 
ship in  the  Association  and  payment  by  them  of  the  charges  in  ques- 
tion, accompanied  by  a  specification  giving  as  definitely  as  possible  the 
dates  and  amounts  paid. 

6.  Where  the  statute  establishes  a  method  of  procedure  for  the  enforce- 
ment of  a  right  of  action  which  finally  results  in  bringing  that  matter 
by  the  prescribed  course  before  a  court  for  determination,  the  princi- 
ple established  by  leading  cases  is  that  the  first  step  which  must  be 
taken  in  the  proceeding  to  enforce  the  claim  should  be  treated  as  the 
beginning  of  the  suit  which  finally  results.  Therefore  when  a  party 
elects  to  proceed  before  this  Commission  for  the  recovery  of  damages 
his  petition  filed  with  the  Commission  should  be  considered  the  begin- 
ning of  his  action  in  all  its  subsequent  stages.  In  this  case  the  suit  of 
members  of  the  Cattle  Raisers*  Association  of  Texas  for  the  recovery 
of  damages  should  be  treated  as  having  been  begun  by  the  filing  on 
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their  behalf  of  the  original  petition  of  that  Association  herein,  and 
there  is,  consequently,  no  room  for  application  of  a  statute  of  limi- 
tations. 

6.  The  procedure  in  this  case  with  respect  to  reparation  is  defined  as  fol- 

lows: Upon  proof  thereof  damages  will  be  allowed  in  favor  of  mem- 
bers of  the  Cattle  Raisers'  Association  of  Texas  on  shipments  from 
all  territory  down  to  the  reduction  in  through  rates  of  1896,  and  from 
territory  to  which  that  reduction  did  not  apply  down  to  the  date  of 
hearing  to  be  had  in  relation  thereto,  but  those  damages  accruing  be- 
fore and  those  since  the  original  order  of  the  Commission  herein  should 
be  shown  separately,  and  as  conditions  may  have  changed  since  the 
date  of  such  order,  defendants  will  be  allowed  to  show  such  subsequent 
facts  as  may  now  render  the  entire  through  rate,  including  the  ter- 
minal charge,  a  reasonable  one. 

7.  It  was  conclusively  determined  by  the  decision  of  the  United  States 

Supreme  Court  (Interstate  Commerce  Commission  v.  Chicago,  B.  &  Q» 
R.  Co.  et  al.  186  U.  S.  320,  46  L.  ed.  1182,  22  Sup.  Ct.  Rep.  824)  that 
the  addition  of  the  $2.00  terminal  charge  in  Chicago  on  live  stock  from 
territory  to  which  the  above  mentioned  reduced  through  rate  applied 
was  not  illegal,  and  it  is  now  thereupon  held  that  any  subsequent  ad- 
vance in  rates  from  that  territory  must  be  a  matter  for  independent 
inquiry  in  a  new  proceeding. 

8.  No  estoppel  arises  out  of  the  decree  of  the  Supreme  Court  in  this  mat- 

ter with  reference  to  further  proceeding  and  investigation  by  the  Com- 
mission as  to  the  legality  of  the  terminal  charge  for  the  future.  The 
Commission  is  not  functus  officio,  for  the  court  expressly  states  that 
the  Commission  still  has  a  duty  to  perform  as  to  that  branch  of  the 
proceeding,  and  the  mere  use  by  the  Supreme  Court  in  its  decree  of 
the  word  "commencing"  with  reference  to  further  proceedings  is  not 
construed  to  require  the  formal  institution  of  an  entirely  new  pro- 
ceeding. The  case  will  therefore  stand  re-opened  for  further  investiga- 
tion and  order,  with  leave  to  complainant  and  intervener  to  show  to 
\<rhat  territory  the  through  rate  reduction  of  1896  applied,  and  if  it 
appears  that  there  was  territory  to  which  such  reduction  did  not  ap- 
ply and  from  which  no  reduction  has  been  made,  defendants  will  be 
allowed  to  show,  since  conditions  may  have  changed  subsequent  to  the 
making  of  the  original  order,  that  the  through  rate  from  that  territory 
is  reasonable  and  just  notwithstanding  the  addition  of  the  terminal 
charge  of  $2.00  per  car  in  Chicago. 

9.  While  all  carriers  participating  in  the  through  rate  will  be  proper  par- 
ties, they  are  not  necessary  parties,  since  the  present  defendants,  the 
carriers  entering  Chicago,  retain  the  terminal  charge  entirely  to  their 
own  use. 
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T.  W,  Tomlinson  and  S.  E,  Cowan  for  complainants  and 
intervener. 

Charles  B.  Keeler  and  Frank  B.  Kellogg  for  defendants. 

Repoet  and  Opinion  of  the  Commission. 

Prouty^  Commissioner: 

On  June  1,  1894,  the  railways  entering  the  city  of  Chicago 
imposed  a  charge  of  $2.00  per  car  for  the  delivery  of  live  stock 
at  the  Union  Stock  Yards.  On  September  1,  1896,  the  Cattle 
Eaisers'  Association  of  Texas  filed  a  complaint  alleging  that  the 
imposition  of  this  charge  was  unreasonable  and  unjust  and  ask- 
ing that  the  Commission  order  the  carriers  to  cease  and  desist 
from  imposing  it ;  further  asking  that  reparation  be  awarded  to 
members  of  the  complainant  association  who  had  been  or  might 
be  compelled  to  make  such  payment  On  March  10,  1897,  the 
Chicago  Live  Stock  Exchange  intervened  in  favor  of  the  com- 
plainant and  thereafter  the  case  was  jointly  prosecuted  by  these  , 
two  associations.  The  Exchange  did  not  in  its  intervening  pe- 
tition ask  reparation,  but  did  pray  that  the  carriers  might  be 
required  to  cease  and  desist  from  imposing  the  terminal  charge 
Slid  for  other  relief  in  the  premises.  After  investigation  the 
-Commission  decided,  January  20,  1898,  that  the  charge  was 
unreasonable  to  the  amount  of  $1.00  per  car  and  an  order  was 
made  requiring  the  defendants  to  cease  and  desist  from  collect- 
ing the  charge  of  $2.00.  7  I.  C.  C.  Rep.  513.  Thereupon  the 
<iefendants  moved  for  a  rehearing  which  motion  was  denied 
August  4,  1898.  7  I.  C.  C.  Rep.  555a.  The  order  of  the  Com- 
mission which  had  been  suspended  during  the  pendency  of  the 
motion  for  a  rehearing  was  now  renewed. 

The  defendants  having  declined  to  comply  with  this  order  a 
bill  was  filed  in  the  Circuit  Court  for  the  Northern  District  of 
Illinois  to  enforce  obedience.  That  court  dismissed  the  peti- 
tion and  an  appeal  was  taken  to  the  Circuit  Court  of  Appeals 
where  the  judgment  of  the  lower  court  was  affirmed.  There- 
upon an  appeal  was  again  taken  to  the  Supreme  Court  of  the 
United  States.  This  court  also  affirmed  the  judgment  of  the 
court  below  but  with  the  following  qualification. 
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The  Commission  held  in  the  original  proceeding  that  the  cost 
of  delivery  previous  to  June  1,  1894,  had  been  included  in  the 
through  rate,  that  the  imposition  of  the  terminal  charge  was  an 
arbitrary  addition  to  that  rate,  that  owing  to  the  increased  cost 
of  making  delivery  the  carriers  were  justified  in  adding  $1.00  to 
the  through  rate,  but  that  the  remainder  of  the  charge,  $1.00 
per  car,  was  unlawful.  In  1896  through  rates  to  Chicago  from 
certain  points  involved  had  been  reduced  5  cents  per  hundred 
pounds,  amounting  to  from  $10.00  to  $15.00  per  car,  and  this 
fact  was  mentioned  in  the  report  of  the  Commission.  The  Su- 
preme Court  held  that  the  finding  of  the  Commission  that  a  de- 
livery had  been  included  in  the  rate  previous  to  Jime  1,  1894, 
was  correct;  that  there  was  no  justification  for  an  increase  of 
the  through  rate  by  the  addition  of  more  than  $1.00  as  found 
by  the  Commission,  and  that  therefore  the  total  rate  was  $1.00 
too  high.  But  inasmuch  as  it  appeared  that  in  some  instances 
the  through  rate  had  been  reduced  by  a  much  greater  sum  than 
the  increase  the  court  was  of  the  opinion  that  the  total  rate  in- 
cluding the  terminal  charge  from  territory  to  which  the  reduc- 
tion applied  was  reasonable,  and  that  since  the  report  of  the 
Commission  did  not  define  that  territory  no  basis  existed  for 
modifying  and  enforcing  its  order  even  though  that  could  oth- 
erwise have  been  done.  The  court  stated,  however,  that  its  ac- 
tion in  dismissing  the  bill  was  without  prejudice  to  the  right 
of  the  Commission  to  correct  this  unreasonableness  as  to  that 
territory  to  which  the  reduction  did  not  apply.  The  language 
of  the  court  in  stating  this  last  proposition  was  as  follows : 

"It  follows  that  the  decree  of  the  Circuit  Court  of  Ap- 
peals, which  affirmed  the  decree  of  the  Circuit  Court,  re- 
fusing to  command  compliance  with  the  order  of  the 
Commission,  was  right,  and  it  must,  therefore,  be  affirmed. 
We  think,  however,  in  view  of  what  has  been  said,  and  in 
order  to  prevent  all  possible  misconception,  that  it  should 
be  stated  that  nothing  in  the  decree  refusing  to  execute  the 
order  of  the  Commission  should  be  construed  as  preventing 
that  body,  if  it  deems  it  best  to  do  so,  from  hereafter  com- 
mencing proceedings  to  correct  any  unreasonableness  in  the 
rate  resulting  from  the  additional  terminal  charge  as  to  any 
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territory  to  which  the  reduction  referred  to  in  the  opinion^ 
if  any  such  there  be,  did  not  apply. 

The  decree  of  the  Court  of  Appeals  is  therefore  affirmed 
without  prejudice  to  the  right  of  the  Commission  to  here- 
after proceed  in  accordance  with  the  reservation  expressed 
in  the  opinion  just  announced." 

Interstate  Commerce  Commission  v.  Chicago,  B.  &  Q.  R,  Co* 
186  U.  S.  320,  46  L.  ed.  1182,  22  Sup.  Ct.  Rep.  824. 

In  originally  disposing  of  the  case  the  Commission  did  not 
consider  the  question  of  reparation  but  said,  "We  shall  therefore 
continue  the  case  for  proof  of  damages,  reserving  all  questions 
as  to  reparation  until  that  proof  is  made." 

On  February  28,  1903,  after  the  promulgation  of  its  opinion 
by  the  Supreme  Court  of  the  United  States,  the  Cattle  Raisers*^ 
Association  and  the  Chicago  Live  Stock  Exchange  filed  a  joint 
petition  asking  the  Commission  to  re-open  the  case  for  the  pur- 
pose of  making  a  further  order  with  respect  to  the  imposition  of 
this  terminal  charge,  and  also  that  it  proceed  to  take  proof  as  to 
damages  and  award  reparation.  Upon  the  filing  of  this  petition 
the  Commission  made  an  order  re-opening  the  case  for  further 
hearing  and  served  a  copy  of  the  petition  and  its  order  upon  the 
defendants,  requiring  them  to  answer  within  a  time  specified. 
Instead  of  answering,  the  defendants  filed  a  motion  to  vacate 
the  order  re-opening  the  case  and  the  present  discussion  is  upon 
that  motion. 

The  order  of  the  Commission  to  further  proceed  in  this  case 
contemplated  two  things ;  first,  the  awarding  of  damages  to  such 
parties  as  might  be  entitled  thereto ;  second,  the  making  of  a  new 
order  to  cease  and  desist  with  respect  to  that  territory  which  was 
excepted  from  the  decision  of  the  Supreme  Court  of  the  United 
States  if  the  facts  should  so  require.  These  two  things  are  en- 
tirely distinct  and  should  be  considered  separately. 

The  Act  to  regulate  commerce  provides  that  any  person  suf- 
fering damage  by  failure  of  a  common  carrier  subject  thereto  to 
obey  its  provisions,  may  apply  to  the  Commission,  which  is  re- 
quired to  ascertain  what  damage  the  complainant  has  sustained, 
if  any,  and  to  order  the  carrier  to  make  reparation  in  the  prem- 
ises.    The  defendants  insist  at  the  outset,  with  great  eamest- 
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ness,  that  this  portion  of  the  act  is  unconstitutional  in  that  it 
imposes  upon  an  administrative  body  judicial  functions.  While 
the  arguments  by  which  this  contention  is  supported  have 
been  urged  with  great  ability  it  is  our  impression  that 
the  point  is  not  well  taken.  The  order  for  reparation  is 
not  obligatory  upon  the  carrier.  It  amounts  simply  to  a  rec- 
onmiendation  which  can  only  be  enforced  by  a  suit  at  law  in 
which  full  opportunity  for  a  jury  trial  is  accorded.  Plainly, 
Congress,  having  jurisdiction  of  this  subject,  might  create  a 
body  with  authority  to  inquire  whether  this  act  had  been  vio- 
lated, and  what  damages  had  been  sustained.  It  might  prob- 
ably make  the  report  of  that  body  prima  facie  evidence  in  a  suit 
brought  by  the  person  sustaining  these  damages  for  their  recov- 
ery, so  long  as  there  was  preserved  to  the  defendants  a  trial  by 
jury  in  due  form  of  law.  We  do  not  however  deem  it  profitable 
to  examine  the  authorities  cited  in  detail.  The  act  creating  this 
Conmiission  clearly  confers  that  authority  and  it  is  our  duty  to 
proceed  as  the  statute  requires,  unless  the  unconstitutionality 
appears  beyond  reasonable  doubt,  certainly  when,  as  here  the 
parties  affected  cannot  be  injured  by  the  exercise  of  such  juris- 
diction. No  order  of  the  Commission  awarding  damages  can 
be  enforced  against  these  carriers,  not  a  dollar  of  their  property 
can  be  taken,  except  by  the  judgment  of  a  court  in  which  this 
question  can  be  raised  and  passed  upon.  We  hold,  therefore, 
that  the  act  is  constitutional  and  valid  in  this  respect: 

The  defendants  next  insist  that  if  the  Commission  has  author- 
ity to  award  reparation  it  cannot  exercise  that  power  in  the  pres- 
ent case  for  the  reason  that  this  proceeding  has  been  finally 
ended  by  the  decision  of  the  Supreme  Court  of  the  United 
States,  and  cannot  be  revived.  As  already  suggested  this  Com- 
mission may  under  the  act  make  orders  of  two  kinds.  It  may 
make  an  administrative  order  which  refers  to  the  future,  or  it 
may  award  damages  for  what  has  transpired  in  the  past. 
The  purpose  and  scope  of  these  two  orders  is  entirely  different 
The  methods  of  enforcing  them  are  equally  distinct.  In  one 
case  application  is  made  to  a  court  of  equity  which  determines 
all  questions  of  fact  and  employs,  if  need  be,  its  mandatory 
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powers  in  the  enforcement  of  the  orders.  In  the  other  case  a 
suit  at  law  is  brought,  in  which  the  issue  of  fact  is  decided  by 
jury.  These  two  orders  may  be  made  in  the  same  case,  but  they 
are  in  no  way  connected  and  the  right  to  make  one  is  not  neces- 
sarily conclusive  of  the  right  to  make  the  other.  If  for  exam- 
ple upon  a  complaint  alleging  the  unreasonableness  of  a  rate  and 
demanding  reparation  the  Commission  should  find  the  rate  im- 
reasonable  and  order  the  carrier  to  charge  for  the  future  a  given 
rate  which  was  determined  to  be  reasonable,  that  order  would  be 
invalid  because  beyond  the  power  of  the  Commission,  and  the 
court  would  decline  to  enforce  it,  but  the  refusal  of  the  court  to 
enforce  such  an  order  would  be  no  bar  to  the  right  of  the  Com- 
mission to  grant  reparation  to  the  extent  that  the  carrier  had 
exacted  more  than  a  reasonable  rate  in  the  past. 

It  is  said  that  this  case  has  ended ;  but  this  is  in  no  sense  true 
of  the  claim  for  reparation.  That  has  been  in  express  terms 
kept  aljive.  The  case  was  continued  for  proof  of  damages,  and 
this  was  so  stated  upon  the  record,  the  idea  being  that  if  the 
court  finally  held  that  the  imposition  of  the  terminal  charge  was 
legal,  this  would  be  conclusive  against  the  right  to  reparation, 
and  nothing  more  would  be  done,  while  if  the  court  held  that 
the  charge  was  illegal,  then  the  case  might  be  intelligently  pro- 
ceeded with  in  the  light  of  that  holding.  Now  the  court  has 
said  that  the  exaction  of  this  terminal  charge  to  the  amoimt  of 
$1.00  per  car  was  illegal,  except  when  and  where  there  had  been 
a  reduction  in  the  through  rate  amounting  to  more  than  the  ter- 
minal charge  itself.  This  reduction  was  not  made  until  1896 
from  any  territory  as  the  case  shows.  It  must  follow  therefore 
that  from  June  1,  1894,  until  that  date  in  1896  when  the  rate 
was  reduced,  these  defendants  were  exacting  from  shippers 
$1.00  per  car,  to  which  they  had  no  legal  right.  It  further  fol- 
lows that  with  respect  to  territory  to  which  the  reduction  did  not 
apply  the  defendants  have  always  collected  $1.00  per  car  beyond 
a  just  charge.  Why  should  not  the  right  of  the  complainants 
to  recover  the  amounts  so  illegally  exacted  be  recognized  in  this 
proceeding  at  this  time  ? 

Beginning  June  1,  1894,  these  defendants  collected  from 
shippers  of  live  stock  making  delivery  at  the  Union  Stock  Yards 
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in  Chicago  $1.00  per  car  in  violation  of  the  Act  to  regulate  com- 
merce. Certain  shippers  in  September,  1896,  began  proceed- 
ings in  accordance  with  this  act  to  recover  the  amount  so  ex- 
torted. Those  proceedings  have  been  prosecuted  with  due  dili- 
^nee  since  and  the  claim  of  the  complainants  has  never  been 
passed  upon  by  the  Commission  or  by  the  Court,  except  that  both 
Court  and  Commission  have  decided  that  the  exaction  was  illegal. 
It  is  now  claimed  that  by  some  sort  of  legal  legerdemain  the 
complainants  have  no  right  to  a  decision  of  that  question  in  the 
suit  which  was  then  begun.  If  so  they  are  without  redress,  for 
the  statute  of  limitations,  if  there  be  such  a  thing  applicable  to 
such  a  right  of  action,  has  long  since  run.  This  view  of  the  law 
•  does  not  conmiend  itself  to  our  sense  of  justice.  We  have  no 
•doubt  that  this  branch  of  the  case  was  properly  held  open  pend- 
ing the  determination  of  the  other  branch,  and  we  have  no  doubt 
that  these  complainants  may  now  ask  the  Commission  to  proceed 
to  determine  whether  damages  should  be  awarded  upon  their 
original  complaint.  This  is  not  a  re-opening  of  the  case  in  this 
particular ;  as  to  this  question  the  case  has  never  been  closed. 

The  defendants  urge  that  this  complaint  contains  no  sufficient 
allegations  upon  which  to  base  a  claim  for  reparation.  There 
is  no  statement  of  amount  or  date  or  particular  shipment  upon 
which  payment  has  been  made  and  the  defendants  insist  they 
are  not  sufficiently  advised  of  what  will  be  claimed  to  enable 
them  to  prepare  their  defense. 

This  Conmiission,  as  the  defendants  have  so  forcibly  stated 
in  the  course  of  this  discussion,  is  not  a  judicial,  but  rather  an 
administrative  body.  It  is  authorized  by  the  act  creating  it  to 
make  rules  for  the  conduct  of  its  business  and  to  alter  those 
rules  from  time  to  time.  It  may  well  have  been  in  contempla- 
tion that  such  a  body  proceeding  without  the  formalities  of  judi- 
cial trial  might  arrive  at  a  conclusion  with  less  expense  and 
delay  than  a  court.  At  the  same  time  the  duty  of  the  Commis- 
sion in  the  assessing  of  damages  is  quasi  judicial.  While  its 
order  for  the  pa\Tnent  of  damages  is  nothing  more  than  a 
recommendation  which  is  to  be  treated  as  prima  facie  evidence 
in  a  suit  for  the  collection  of  such  damages,  nevertheless,  in  the 
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nature  of  things  the  carrier  would  seldom  care  to  submit  its 
case  anew  to  a  jury  and  if  it  did  so  would  be  seriously  prejudiced 
by  the  finding  of  the  Commission.  The  railway  must  as  a 
practical  matter  try  the  questions  of  fact  in  its  case  before  the 
Commission  and  it  should  be  furnished  with  whatever  informa- 
tion it  needs  to  intelligently  prepare  its  defense. 

The  allegations  in  the  present  case,  so  far  as  they  bear  upon 
the  question  of  reparation,  are  that  the  defendants  have  exacted 
and  are  continuing  to  exact  an  illegal  charge,  which  is  definitely 
described,  and  that  the  complainant,  in  so  far  as  it  has  been  or 
may  be  compelled  to  pay  that  charge,  will  seek  a  recovery  of 
the  amount  paid.  Dates  and  amounts  are  not  given  nor  could 
they  have  been  for  the  most  part  at  the  time  the  complaint  was 
filed,  since  the  claim  for  reparation  looked  to  the  future  as  well 
as  to  the  past,  but  there  is  a  definite  statement  of  the  exact  thing 
for  which  a  recovery  is  sought.  Passing  for  the  moment  over 
the  question  of  parties,  or  who  may  recover  damages  under  this 
complaint,  we  think  the  allegations  are  plainly  sufficient.  The 
information  which  is  furnished  by  this  complaint  is  to  every 
practical  intent  more  definite  and  more  extensive  than  that  fur- 
nished bv  the  common  counts  in  an  action  at  law.  We  must 
not  be  understood  that  these  defendants  should  be  compelled  to 
go  to  trial  upon  the  subject  of  reparation  in  the  present  state  of 
this  record.  Before  then  a  specification  should  be  filed  showing 
in  detail  the  amounts  for  which  a  recovery  is  sought.  Up  to 
the  present  time  no  such  specification  has  been  asked  for  and  we 
cannot  perceive  that  the  defendants  have  been  in  any  way  preju- 
diced by  failure  to  file  one.  They  have  been  advised  of  the  pre- 
cij:^e  nature  of  the  claim  of  the  complainants  and  their  own  rec- 
ords show  every  instance  in  which  this  payment  has  been  made. 
If  they  have  suffered  the  destruction  of  any  of  those  records  it 
has  been  with  full  notice  of  their  materiality. 

A  more  serious  question  is,  are  there  any  proper  parties  in 
this  proceeding  to  whom  damages  can  be  awarded,  and  if  not 
can  the  persons  who  are  entitled  to  these  damages  become  par- 
ties at  the  present  time.  Neither  the  Commission  nor  the  courts 
have  pver  had  occasion  to  pass  upon  this  exact  question  so  far  as 
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<5an  be  ascertained.  In  deciding  it,  the  act  itself  must  be  our 
guide. 

Section  8  provides  that  if  any  common  carrier  subject  to  the 
provisions  of  the  act  does  or  omits  to  do  anything  in  contraven- 
tion thereof,  it  shall  be  liable  to  the  person  injured  for  the  full 
amoimt  of  the  damages,  together  with  a  reasonable  counsel  or 
attorney's  fee  to  be  fixed  by  the  court  and  taxed  and  collected 
as  a  part  of  the  costs  in  the  case.  Section  9  states  that  any  per- 
son claiming  to  be  damaged  may  either  sue  in  court  or  proceed 
before  the  Commission,  but  must  elect  the  forum.  The  section 
further  provides  for  the  production  of  witnesses  and  documents 
before  the  court.  These  two  sections  create  a  right  of  action 
and  provide  for  its  enforcement  by  legal  proceedings ;  they  also 
provide  that  proceedings  for  the  recovery  of  damages  may  be  in- 
stituted before  the  Commission,  but  have  no  reference  to  the 
method  or  manner  of  beginning  and  conducting  such  proceed- 
ings, this  being  covered  by  sections  12  to  16  inclusive. 

The  12th  section  provides  that  the  Commission  shall  execute 
and  enforce  the  provisions  of  the  act ;  and  that  it  shall  have  au- 
thority to  inquire  into  the  manner  and  method  pursued  by  car- 
riers subject  to  the  act  in  the  conduct  of  their  business,  pro- 
vision being  made  in  comprehensive  terms  for  the  obtaining  of 
testimony  by  the  production  of  witnesses  and.  documents  or  by 
deposition  in  all  inquiries  and  investigations  pending  before  the 
Commission.  Section  13  is  important  in  its  bearing  upon  the 
question  before  us  and  is  given  entire. 

"That  any  person,  firm,  corporation,  or  association,  or 
any  mercantile,  agricultural,  or  manufacturing  society,  or 
any  body  politic  or  municipal  organization  complaining  of 
anything  done  or  omitted  to  be  done  by  any  common  car- 
rier subject  to  the  provisions,  of  this  act  in  contravention 
of  the  provisions  thereof,  may  apply  to  said  Commission  by 
petition,  which  shall  brieiiy  state  the  facts;  whereupon  a 
statement  of  the  charges  thus  made  shall  be  forwarded  by 
the  Commission  to  such  common  carrier,  who  shall  be  called 
upon  to  satisfy  the  complaint  or  to  answer  the  same  in 
writing  within  a  reasonable  time,  to  be  specified  by  the 
Commission.  If  such  common  carrier,  within  the  time 
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specified,  shall  make  reparation  for  the  injury  alleged  to 
have  been  done,  said  carrier  shall  be  relieved  of  liability 
to  the  complainant  only  for  the  particular  violation  of  law 
'  thus  complained  of.  If  such  carrier  shall  not  satisfy  the 
complaint  within  the  time  specified,  or  there  shall  appear 
to  be  any  reasonable  ground  for  investigating  said  com- 
plaint, it  shall  be  the  duty  of  the  Commission  to  investi- 
gate the  matters  complained  of  in  such  manner  and  by  such 
means  as  it  shall  deem  proper. 

Said  Commission  shall,  in  like  manner,  investigate  any 
complaint  forwarded  by  the  railroad  commissioner  or  rail- 
road commission  of  any  State  or  Territory,  at  the  request 
of  such  commissioner  or  commission,  and  may  institute  any 
inquiry  on  its  own  motion  in  the  same  manner  and  to  the 
same  effect  as  though  complaint  had  been  made. 

Xo  complaint  shall,  at  any  time,  be  dismissed  because 
of  the  absence  of  direct  damage  to  the  complainant" 
The  first  paragraph  of  section  14  reads  as  follows : 

^*That  whenever  an  investigation  shall  be  made  by  said 
Commission,  it  shall  be  its  duty  to  make  a  report  in  writ- 
ing in  respect  thereto,  which  shall  include  the  findings  of 
fact  upon  which  the  conclusions  of  the  Commission  are 
based,  together  with  its  recommendation  as  to  what  repara- 
tion, if  any,  should  be  made  by  the  conmoion  carrier  to  any 
party  or  parties  who  may  be  found  to  have  been  injured; 
and  such  findings  so  made  shall  thereafter,  in  all  judicial 
proceedings,  be  deemed  prima  facie  evidence  as  to  each 
and  every  fact  found." 
Section  15  is  quoted  entire: 

*'That  if  in  any  case  in  which  an  investigation  shall  be 
made  by  said  Commission  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Commission,  either  by  the  testimony  of 
witnesses  or  other  evidence,  that  anything  has  been  done 
or  omitted  to  be  done  in  violation  of  the  provisions  of  this 
Act,  or  of  any  law  cognizable  by  said  Commission,  by  any 
common  carrier,  or  that  any  injury  or  damage  has  been 
sustained  by  the  party  or  parties  complaining  or  by  other 
parties  aggrieved  in  consequence  of  any  such  violation,  it 
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this  reparation  be  awarded.  Plainly  a  trade  association,  a  mu- 
nicipality, an  agricultural  society,  a  railroad  commission,  pays 
no  freight  money.  !Now  in  case  complaint  be  made  by  a  com- 
plainant of  this  character  against  the  unreasonableness  of  a  rate 
and  that  complaint  is  sustained,  can  damages  be  given?  The 
defendant  insists  that  this  cannot  be  done;  that  damages  can 
only  be  awarded  to  a  party  who  has  paid  the  rate  and  who  brings 
and  prosecutes  the  complaint.  The  complainant  insists  that  it 
may  be  done,  that  when  once,  upon  proper  complaint  and  after 
proper  hearing,  it  has  been  determined  that  a  particular  rate  is 
imreasonable,  any  shipper  who  has  paid  that  rate  may  enter  in 
that  proceeding,  prove  the  fact  and  amount  of  payment,  and 
have  the  benefit  of  an  order  for  reparation. 

Much  may  be  said  in  favor  o:^  the  position  of  the  complainant. 
The  act  itself  requires  that  rates  shall  be  the  same  to  all  ship- 
pers. Two  questions  are  involved  in  a  suit  to  recover  for  the 
payment  of  an  unreasonable  rate ;  first,  is  the  rate  unreasonable ; 
second,  has  the  party  seeking  the  recovery  paid  the  rate.  The 
fir^  question  is  common  to  every  proceeding  for  the  recovery 
of  the  same  rate.  If  that  be  unreasonable  as  to  one  it  is  unrea- 
sonable as  to  all.  When  that  question  has  been  litigated  and  de- 
cided in  a  particular  suit,  what  reason  is  there  why  every  one 
who  has  paid  that  rate  should  not  be  allowed  to  appear  in  that 
suit  prove  his  damages  and  obtain  his  order  ?  If  the  date  pi  the 
appearance  be  treated,  as  it  probably  should  be  in  case  of  a 
party  in  no  way  identified  with  the  original  proceeding,  as  the 
beginning  of  a  suit  by  that  party  to  collect  these  damages,  how 
could  the  carrier  be  prejudiced  by  this  method  of  procedure? 
As  already  said,  the  defendant  must  be  fully  notified  of  the 
amoimt  claimed  and  of  all  those  circumstances  attending  the 
payment  which  are  necessary  to  enable  it  to  prepare  its  de- 
fense; but  why  should  the  claimant  be  compelled  to  relitigate 
the  question  of  the  reasonableness  of  the  rate  which  has  once 
been  decided  ?  It  may  be  possible  to  imagine  instances  in  which 
this  would  work  hardship  or  inconvenience,  but  these  could  be 
provided  against  since  the  permission  to  intervene  would  be  al- 
lowable in  the  discretion  of  the  Commission. 

We  do  not  find  it  necessary,  however,  to  pass  upon  this  ques- 
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a  quarter  of  a  million  dollars  annually.  The  shipper  is  usually 
of  small  means,  the  railway  of  vast  resources.  It  is  plain  that 
the  mere  right  to  sue  in  court  and  recover  back  an  unreasonable 
rate  affords  the  public  in  most  cases  no  substantial  protection. 
The  one  who  pays  the  freight  cannot  afford  to  sue ;  will  not  sue, 
as  the  history  of  a  half  century  proves.  While  the  exactions  of 
railroads  during  that  period  have  been  sufficient  to  produce  po- 
litical revolutions,  there  are  few,  if  any,  instances  in  which  a 
suit  to  recover  an  unreasonable  rate  has  ever  been  prosecuted 
to  final  judgment.  Beyond  question  one  of  the  purposes  of  this 
Act  was  to  provide  a  means  for  the  protection  of  the  public 
against  the  exactions  of  railways,  and  one  method  adopted  for 
the  accomplishment  of  this  purpose  was  to  permit  those  who 
have  a  common  interest  to  combine  in  the  prosecution  of  that 
interest.  The  13th  section  demonstrates  this.  Not  merely  the 
individual  shipper  who  is  injured,  but  the  municipality,  the 
industry,  the  voluntary  association,  the  state  railroad  commis- 
sion, may  institute  complaint,  and  when  such  complaint  has 
been  made  this  Commission  is  instructed,  if  there  appears  rea- 
vsonable  ground  for  so  doing,  "To  investigate  the  matters  com- 
plained of  in  such  manner  and  by  such  means  as  it  shall  deem 
proper." 

If,  as  the  result  of  such  investigation,  it  turns  out  that  the 
carriers  are  in  violation  of  law"  the  Commission  may  order  them 
to  cease  and  desist  from  such  violation  in  the  future.  It  may 
also  direct  that  reparation  be  made  for  damages  sustained  in  the 
past;  and  it  is  evident  that  the  awarding  of  damages  held  a 
conspicuous  place  in  the  mind  which  designed  this  act.  The 
14th  section  provides  that  the  Commission  shall,  in  all  cases, 
make  a  report  of  its  conclusions,  which  shall  include  "Its  rec- 
ommendation as  to  what  reparation,  if  any,  should  be  made  by 
the  common  carrier  to  any  party  or  parties  who  may  be  found 
to  have  been  injured.'"'  It  is  provided  by  the  15th  section  that 
if,  in  the  course  of  an  investigation,  it  is  made  to  appear  "That 
any  injury  or  damage  has  been  sustained  by  the  party  or  parties 
complaining,  or  by  other  parties  aggrieved  in  consequence  of 
any  such  violation,''  it  shall  be  the  duty  of  the  Commission  to 
order  reparation.  The  question  now  before  us  is,  to  whom  can 
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this  reparation  be  awarded.  Plainly  a  trade  association,  a  mu- 
nicipality, an  agricultural  society,  a  railroad  commission,  pays 
no  freight  money.  !Now  in  case  complaint  be  made  by  a  com- 
plainant of  this  character  against  the  imreasonableness  of  a  rate 
and  that  complaint  is  sustained,  can  damages  be  given?  The 
defendant  insists  that  this  cannot  be  done;  that  damages  can 
only  be  awarded  to  a  party  who  has  paid  the  rate  and  who  bring?? 
and  prosecutes  the  complaint.  The  complainant  insists  that  it 
may  be  done,  that  when  once,  upon  proper  complaint  and  after 
proper  hearing,  it  has  been  determined  that  a  particular  rate  is 
unreasonable,  any  shipper  who  has  paid  that  rate  may  enter  in 
that  proceeding,  prove  the  fact  and  amoimt  of  payment,  and 
have  the  benefit  of  an  order  for  reparation. 

Much  may  be  said  in  favor  o:^  the  position  of  the  complainant. 
The  act  itself  requires  that  rates  shall  be  the  same  to  all  ship- 
pers. Two  questions  are  involved  in  a  suit  to  recover  for  the 
payment  of  an  unreasonable  rate ;  first,  is  the  rate  unreasonable ; 
second,  has  the  party  seeking  the  recovery  paid  the  rate.  The 
first  question  is  common  to  every  proceeding  for  the  recovery 
of  the  same  rate.  If  that  be  unreasonable  as  to  one  it  is  unrea- 
sonable as  to  all.  When  that  question  has  been  litigated  and  de- 
cided in  a  particular  suit,  what  reason  is  there  why  every  one 
who  has  paid  that  rate  should  not  be  allowed  to  appear  in  that 
suit  prove  his  damages  and  obtain  his  order  ?  If  the  date  pf  the 
appearance  be  treated,  as  it  probably  should  be  in  case  of  a 
party  in  no  way  identified  with  the  original  proceeding,  as  the 
beginning  of  a  suit  by  that  party  to  collect  these  damages,  how 
could  the  carrier  be  prejudiced  by  this  method  of  procedure? 
As  already  said,  the  defendant  must  be  fully  notified  of  the 
amount  claimed  and  of  all  those  circumstances  attending  the 
payment  which  are  necessary  to  enable  it  to  prepare  its  de- 
fense; but  why  should  the  claimant  be  compelled  to  relitigate 
the  question  of  the  reasonableness  of  the  rate  which  has  once 
been  decided  ?  It  may  be  possible  to  imagine  instances  in  which 
this  would  work  hardship  or  inconvenience,  but  these  could  be 
provided  against  since  the  permission  to  intervene  would  be  al- 
lowable in  the  discretion  of  the  Conmiission. 

We  do  not  find  it  necessary,  however,  to  pass  upon  this  ques- 
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tion  in  the  present  ease.  The  only  parties  asking  reparation  are 
the  members  of  the  Cattle  Raisers'  Association  of  Texas.  This 
association  was  the  original  complainant  and  asked  in  its  orig- 
inal petition  for  reparation  in  behalf  of  its  members.  It  is  not 
an  incorporated  body  and  probably  could  not  prosecute  in  court  a 
suit  for  the  enforcement  of  an  order  for  reparation  if  one  were 
made  in  its  behalf.  It  does  not  ask  for  such  an  order  in  its 
own  behalf,  but  it  asks  tliat  it  may  be  allowed  to  make  proof 
that  its  members  have  paid  this  illegal  charge,  and  that  there- 
upon the  Commission  direct  the  carriers  to  refund  to  such  per- 
sons the  illegal  exaction. 

We  are  inclined  to  sustain  the  position  of  the  complainant 
to  this  extent.  Some  effect  should  be  given  to  the  words  of  the 
14th  and  15th  sections  above  quoted.  This  association  is  a 
proper  party  complainant.  It  filed  its  complaint  in  due  form  of 
law  alleging,  among  other  things,  that  its  members  were  being 
compelled  to  pay  this  illegal  charge  and  asking  that  the  carriers 
be  ordered  to  make  restitution  to  them.  We  think  that  under 
that  complaint  the  association  should  be  permitted  to  show  that 
its  members  have  sustained  this  damage,  and  that  when  this  has 
been  done  it  will  be  our  duty  to  make  an  order  upon  the  car- 
riers for  the  repayment  of  these  exactions.  It  will  have  ap- 
peared in  the  investigation  of  this  complaint,  upon  lines  en- 
tirely^ within  the  original  complaint,  that  damage  has  been  sus- 
tained by  certain  parties  who  are  thereupon  entitled  to  an  order 
for  reparation.  .  Unless  this  can  be  done  it  is  difficult  to  see  what 
advantage  is  offered  by  proceeding  before  the  Commission  in 
the  collection  of  damages.  No  counsel  fee  is  allowed  and  sub- 
sequent suit  must  be  brought  in  court  to  enforce  the  order. 
While  this  question  has  never  been  formally  discussed  and  de- 
cided by  the  Commission,  hitherto  it  has  been  our  practice  to- 
order  reparation  in  behalf  of  the  members  of  complaining  as- 
sociations. Independent  Refiners'  Asso.  v.  Western  New  York 
£  P.  R.  Co.  6  I.  C.  C.  Rep.  378 ;  Board  of  Trade  of  Lynchburg 
V.  Old  Dominion  5.  S.  Co.  6  I.  C.  C.  Rep.  633. 

Since  the  law  in  this  respect  is  unsettled  and  in  order  that 
all  phases  of  this  question  may  be  presented  to  the  court  it 
would  probably  be  w^ell  for  the  members  of  this  association  who 
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seek  damages,  to  file  a  claim  in  the  nature  of  an  intervening 
petition  stating  that  they  are  members  of  the  association,. have 
paid  the  charges  in  question  and  seek  to  recover  the  same  in  this 
suit.  Such  statement  should  also  be  accompanied  by  a  specifi- 
cation giving  as  definitely  as  possible  the  dates  and  amoimts 
paid. 

The  defendants  insist  that  if  the  individual  members  of  the 
Cattle  Kaisers'  Association,  or  any  other  persons  who  have  paid 
this  terminal  charge,  are  allowed  to  recover  in  this  suit  the 
amount  of  such  payments,  then  their  appearance  in  the  case 
must  be  treated  as  the  beginning  of  a  new  action  as  of  the  dat^ 
of  such  appearance,  and  that,  therefore,  a  very  considerable  p»f  t^  .  ^ 
of  such  claims  would  be  barred  by  the  statute  of  limitations.  It' 
is  not  definitely  pointed  out  what  statute  of  limitations  would  ' 
apply  nor  within  what  time  such  claim  would  be  recoverable. 
The  complainant  meets  this  by  saying  that  at  common  law  there 
was  no  limitation  of  actions;  that  there  is  no  limitation  upon 
this  right  of  action,  which  is  created  by  a  federal  statute,  unless 
imposed  by  some  other  federal  statute;  that  the  judiciary  act 
prescribes  the  rule  of  limitation  which  shall  be  enforced  in  the 
federal  courts,  but  that  such  act  does  not  apply  to  this  Com- 
mission since  it  is  not  a  court ;  that  no  other  statute  fixes  a  limit 
of  time  within  which  claims  like  that  under  consideration  shall 
be  presented  to  the  Commission,  hence  there  is  no  such  limita- 
tion. 

It  seems  to  be  true  that  no  statute  of  limitations  existed  at 
common  law;  the  Supreme  Court  of  the  United  States  has  de- 
clared that  but  for  the  judiciary  act  there  would  be  no  time 
limit  to  the  bringing  of  personal  actions  in  the  federal  courts. 
Michigan  Insvrance  Bank  v.  Eldred,  130  U.  S.  693,  32  L.  ed. 
1080, 9  Sup.  Ct  Eep.  690.  The  defendants  themselves  insist  that 
this  Commission  is  not  a  court,  and  this  being  so  the  judiciary 
act  cannot  apply  to  proceedings  before  it.  We  are  inclined  to 
agree  with  the  complainant  to  this  extent,  although  it  might 
not  be  a  violent  presumption  to  say  that  while  the  Commission 
is  not  and  cannot  be  a  judicial  body  in  the  strict  sense  of  that 
term,  still  when  Congress  invested  it  with  its  present  duties, 
when  it  provided  that  suits  for  recovery  of  these  damages  might 
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be  prosecuted  either  before  the  court  or  before  the  Commission, 
it  intended  to  provide  that  the  same  rule  of  limitation  should 
obtain  in  whichever  forum  the  suit  was  begun.  On  the  whole 
we  do  not  think  that  the  terms  of  the  judiciary  act  in  this 
respect  would  apply  to  the  Commission;  but  does  it  follow 
from  this  that  there  is  no  limitation  upon  the  time  within  which 
such  suits  shall  be  brought  before  it  ? 

The  act  provides  that  a  party  sustaining  these  damages  may 
either  bring  suit  in  court  or  apply  to  the  Commission  at  his 
election.  If  he  brings  suit  in  court  in  the  first  instance  the 
statute  of  limitations  prevailing  in  that  state  in  which  the 
suit  is  brought  applies.  On  principle  this  conclusion  must 
follow  and  such  have  been  the  adjudicated  cases.  Copp  v.  Louis- 
ville &  N.  B.  Co.  50  Fed.  164;  Ratican  v.  Terminal  R.  Asso. 
114  Fed.  666.  If,  however,  suit  is  commenced  before  the  Com- 
mission resulting  in  an  order,  for  the  enforcement  of  which  ap- 
plication is  made  to  that  same  court  no  statute  of  limitations 
would  apply  according  to  the  theory  of  the  complainant.  Hence 
it  must  follow  that  by  simply  varying  the  manner  of  prosecut- 
ing his  claim  a  party  may  determine  whether  the  court  giving 
final  judgment  shall  or  shall  not  apply  a  period  of  limitation. 

Again,  while  it  is  true  that  there  was  no  statute  of  limitations 
as  such  at  common  law,  equity  refused  to  enforce  stale  claims 
and  law  courts  presumed  payment  after  a  lapse  of  20  years; 
^hile  there  may  be  no  limitation  of  actions  today  except  by  stat- 
ute, such  statutes  are  universal  and  it  would  be  difficult  to  find 
a  right  of  action  which  has  not  also  some  limitation  of  the  time 
within  which  suit  for  the  enforcement  of  that  right  must  be 
brought.  But  if  the  complainant  is  right  violations  of  the  Act 
to  regulate  commerce  may  be  prosecuted  before  the  Commis- 
sion without  reference  to  the  time  when  they  accrued.  While 
the  failure  to  provide  such  a  time  limit  would  not  nullify  the 
statute,  no  such  construction  should  be  accepted  unless  irre- 
sistible. 

No  order  which  the  Commission  makes  is  of  binding  effect 

unless  enforced  by  proceedings  in  court.     It  would  neither  be 

the  duty  of  the  Commission  nor  of  profit  to  the  complainant  to 

make  an  order  which  the  court  would  not  enforce.    If,  therefore, 
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it  were  possible  to  ascertain  what  rule  of  limitation  the  court 
would  finally  apply  the  same  rule  should  be  followed  by  us. 
It  has  already  been  noted  that  if  suit  be  brought  in  the  first 
instance  in  court  the  statute  of  that  state  in  which  the  suit  is 
pending  would  be  applicable.  Would  the  same  rule  apply 
where  the  proceeding  was  begun  before  the  Commission  ?  The 
cause  of  action  is  really  the  same  in  both  cases  for  this  arises 
out  of  a  breach  of  the  statute  and  not  from  the  order  of  the 
Conmiission. 

Coimsel  for  the  complainant  answers  that  it  is  not  the  ac- 
cruing of  a  cause  of  action,  but  the  right  to  begin  an  action 
which  puts  in  operation  the  running  of  a  statute  of  limitations. 
If  the  complainant  elects  to  proceed  before  the  Commission  he 
cannot  begin  his  suit  in  court  imtil  the  order  of  the  Commission 
has  been  made  and  the  defendants  have  refused  to  obey  it. 
Hence  in  a  suit  brought  to  enforce  an  order  of  the  Commission 
the  running  of  the  statute  dates  not  from  the  payment  of  the 
freight  money,  but  from  the  time  when  the  carrier  was  in  dis- 
obedience of  the  order  of  the  Commission. 

If  the  service  of  the  petition  to  the  Circuit  Court  for  the  en- 
forcement of  the  order  were  to  be  treated  as  the  beginning  of 
that  suit  we  should  agree  with  this  proposition,  for  otherwise  a 
claimant  electing  to  proceed  before  the  Commission,  as  by  stat- 
ute he  may,  and  beginning  such  proceeding  while  his  claim  was 
yet  alive  might  find  himself  barred  before  he  could  obtain  an 
order  and  file  his  petition  for  its  enforcement,  although  proceed- 
ing with  all  diligence.  We  think,  however,  that  the  suit  in 
court  is  not  begun  when  the  petition  to  enforce  the  order  is  filed, 
but  rather  by  the  filing  of  the  original  petition  to  the  Conunis- 
sion.  While  this  Commission  is  not  a  court  to  which  the  judi- 
ciary act  applies  it  may  be  so  far  an  adjunct  of  the  court,  so  far 
a  part  of  the  scheme  by  which  these  damages  may  be  recov- 
ered, that  the  filing  of  the  petition  before  the  Conmaission  may 
properly  be  considered  a  commencement  of  the  litigation  which 
finally  results  in  a  suit  before  the  court.  In  considering  this 
it  may  be  well  to  have  in  mind  the  exact  language  of  the  16th 
section  providing  for  the  enforcement  of  such  orders,  which  is 
as  follows : 
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"If  the  matters  involved  in  any  such  order  or  require- 
ment of  said  Commission  are  founded  upon  a  controversy 
requiring  a  trial  by  jury,  as  provided  by  the  seventh  amend- 
ment to  the  Constitution  of  the  United  States,  and  any 
such  common  carrier  shall  violate  or  refuse  or  neglect  to 
obey  or  perform  the  same,  after  notice  given  by  said  Com- 
mission as  provided  in  the  fifteenth  section  of  this  act,  it 
shall  be  lawful  for  any  company  or  person  interested  in 
such  order  or  requirement  to  apply  in  a  summary  way  by 
petition  to  the  Circuit  Court  of  the  United  States  sitting 
as  a  court  of  law  in  the  judicial  district  in  which  the 
dSarrier  complained  of  has  its  principal  office,  or  in  which, 
the  violation  or  disobedience  of  such  order  or  requirement 
shall  happen,  alleging  such  violation  or  disobedience  as  the 
case  may  be;  and  said  court  shall  by  its  order  then  fix  a 
time  and  place  for  the  trial  of  said  cause,  which  shall  not 
be  less  than  twenty  nor  more  than  forty  days  from  the 
time  said  order  is  made,  and  it  shall  be  the  duty  of  the 
marshal  of  the  district  in  which  said  proceeding  is  pending 
to  forthwith  serve  a  copy  of  said  petition,  and  of  said  order, 
upon  each  of  the  defendants,  and  it  shall  be  the  duty  of 
the  defendants  to  file  their  answers  to  said  petition  within 
ten  days  after  the  service  of  the  same  upon  them  as  afore- 
said. At  the  trial  the  findings  of  fact  of  said  Commission 
as  set  forth  in  its  report  shall  be  prima  facie  evidence  of 
the  matters  therein  stated,  and  if  either  party  shall  demand 
a  jury  or  shall  omit  to  waive  a  jury  the  court  shall,  by  its 
order  direct  the  marshal  forthwith  to  summon  a  jury  to 
try  the  cause;  but  if  all  the  parties  shall  waive  a  jury  in 
writing  then  the  court  shall  try  the  issues  in  said  cause  and 
render  its  judgment  thereon." 

A  consideration  of  the  above  language  shows  that  while  the 
cause  of  action  upon  which  the  suit  at  law  is  based  is  not  the 
order  of  the  Commission,  and  while  the  issue  before  the  court 
is  whether  there  has  been  a  breach  of  the  Act  to  regulate  com- 
merce, still  the  suit  in  court  is  a  continuation  of  the  proceed- 
ings before  the  Commission.  If  the  party  injured  elects  to  take 
his  remedy  before  the  Commission  he  must  begin  his  suit  there ; 
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he  can  begin  it  in  no  other  way;  and  the  subsequent  proceed- 
ings in  court  are  a  continuation  of  the  suit  which  he  begins 
there.  Congress  had  complete  control  of  this  subject.  It  might 
have  enacted  that  the  beginning  of  proceedings  before  the  Com- 
mission should  be  treated  as  the  beginning  of  the  suit  subsequent- 
ly brought  in  the  Circuit  Court.  It  seems  to  us  the  least  dif- 
ficult way  out  of  the  many  diflSculties  besetting  the  solution  of 
this  question  to  hold  that  Congress  did  in  effect  so  provide,  and 
that  the  filing  of  the  petition  before  the  Commission  is  the  be- 
ginning of  the  suit  which  is  finally  brought  in  the  Circuit  Court 
to  enforce  an  order  for  reparation  made  by  us. 

iS'or  is  such  a  conclusion  entirely  unsupported  by  analogy.  A 
statute  of  the  United  States  provides  that  certain  claims  against 
the  United  States  shall  be  presented  to  the  various  executive  de- 
partments for  settlement,  and  that  these  departments  may,  where 
controverted  questions  of  law  are  involved,  certify  the  claim  to 
the  Court  of  Claims  for  decision.  It  is  further  provided  that 
claims  prosecuted  before  the  Court  of  Claims  shall  be  barred 
unless  the  petition  is  filed  in  that  court  within  six  years  from 
the  time  when  the  claim  accrues.  The  State  of  New  York  filed 
in  the  Treasury  Department  a  claim  against  the  United  States 
in  1862.  On  January  3,  1889,  this  claim  was  certified  to  the 
Court  of  Claims  for  adjudication,  and  it  was  insisted  on  behalf 
of  the  Government  that  the  claim  was  barred  by  the  statute  of 
limitations.  The  Supreme  Court  of  the  United  States  held, 
however,  that  the  petition  transmitting  the  claim  to  the  Court  of 
Claims  must  be  held  to  relate  back  to  the  date  of  filing  the  claim 
with  the  Treasury  for  settlement,  and  that  this  date  should  be 
regarded  as  the  beginning  of  the  suit  in  that  court.  United 
States  y\  New  York,  160  U.  S.  698. 

The  statute  of  Massachusetts  directed  that  claims  against  the 
estates  of  deceased  persons  should  be  presented  to  the  commis- 
sioners upon  said  estates ;  that  if  the  administrator  was  dissat- 
isfied with  the  allowance  of  such  claims  by  the  commissioners  he 
should  notify  the  claimant,  who  thereupon  was  required  forth- 
with to  commence  his  action  in  court  if  he  desired  to  prosecute 
his  claim.  Under  this  statute  it  was  held  that  the  presentation  of 
a  claim  to  the  commissioners  was  a  beginning  of  the  suit  which 
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was  subsequently  brought  in  court.  Guild  v.  Hale,  15  Mass. 
455. 

The  principle  of  these  cases  seems  to  be  that  where  the  stat- 
ute establishes  a  method  of  procedure  for  the  enforcement  of 
a  right  of  action  which  finally  results  in  bringing  that  matter 
by  the  prescribed  course  before  a  court  for  determination,  the 
first  step  which  must  be  taken  in  the  proceeding  to  enforce  the 
claim  should  be  treated  as  the  beginning  of  the  suit  which 
finally  results.  So  here,  if  a  party  elects  to  proceed  for  the  re- 
covery of  his  damages  before  the  Commission  he  must  file  his 
petition  with  it,  and  that  should  be  considered  the  beginning  of 
his  action  in  all  its  subsequent  stages. 

Without  doubt  there  are  practical  difficulties  in  the  way  of 
an  application  of  this  rule.  It  often,  perhaps  usually,  happens 
that  an  order  for  reparation  may  be  enforced  in  several  juris- 
dictions in  which  the  period  of  limitation  may  differ.  Not 
knowing  in  what  jurisdiction  suit  will  be  brought  the  Commis- 
sion cannot  determine  what  statute  of  limitations  should  be 
applied  by  it.  This  difficulty  is,  however,  more  apparent  than 
real,  since  the  Commission  would  probably  follow  the  indication 
of  the  claimant  that  he  intended  to  pursue  his  remedy  in  a  par- 
ticular forxmi. 

While  the  statute  of  limitations  has  been  discussed  at  some 
length  we  desire  to  repeat  that  in  our  opinion  it  has  no  applica- 
tion to  the  present  case.  Assuming  that  the  members  of  the 
Cattle  Raisers'  Association  should  be  treated  as  intervening 
petitioners  now  appearing  by  name  upon  the  record  for  the  first 
time,  still  we  think,  as  to  them,  this  suit  was  begim  by  the  filing 
of  the  original  petition.  It  is  like  a  creditors'  bill  brought  by 
a  single  creditor  for  the  benefit  of  all,  which  interrupts  the  run- 
ning of  the  statute  as  to  all  those  who  subsequently  come  in  and 
prove  their  claims.  Richmond  v.  Irons,  121  U.  S.  27,  30  L.  ed. 
864,  7  Sup.  Ct.  Rep.  788.  This  proceeding  was  expressly  be- 
gun for  this  purpose  on  account  of  the  members  of  this  associa- 
tion and  they  ought  to  have  the  benefit  of  it. 

It  is  alleged  that  rates  have  been  advanced  from  that  terri- 
tory to  which  the  reduction  applied  so  that  the  total  rate  is  now 
higher  than  it  was  when  the  terminal  charge  was  first  added 

10  I.  C.  C.  Rep. 


A 


CATTLE  raisers'  ASSO.  V.  C.  B.  A  Q.  R.  CO.  105 

and  we  are  asked  to  inquire  into  this.  The  idea,  apparently, 
is  that  if  a  reduction  nullified  the  effect  of  the  terminal  charge, 
a  subsequent  advance  should  restore  things  to  their  original  posi- 
tion. We  think,  however,  that  it  was  conclusively  determined 
by  the  decision  of  the  United  States  Supreme  Court  that  the 
addition  of  this  terminal  charge  from  territory  where  the  re- 
duction was  made  was  not  illegal  at  a  certain  time.  Any  ad- 
vance in  rates  from  that  territory  since  must  be  a  matter  of  in- 
dependent inquiry  and  should  be  by  a  new  proceeding. 

We  will  allow  damages  in  favor  of  the  members  of  the  Cattle 
Raisers'  Association  of  Texas  from  all  territory  down  to  the  re- 
duction of  1896,  and  from  territory  to  which  that  reduction  did 
not  apply  down  to  the  present  time.  There  may  be  some  ques- 
tion whether  these  damages  should  extend  beyond  the  date  of 
our  original  order,  but  we  think  that  the  presumption  is  that  the 
condition  of  things  continues  as  it  then  existed,  and  that  the 
complainants  should  be  allowed  damages  in  this  accounting  up 
to  the  date  of  hearing.  Those  accruing  before  and  those  since 
the  order  should,  however,  be  kept  separate  so  that,  if  this  opin- 
ion turns  out  to  be  wrong,  the  whole  order  will  not  be  vitiated. 
Since  conditions  may  have  changed  since  the  date  of  that  order 
the  defendants  will  be  allowed  to  show,  if  they  desire,  such  sub- 
sequent facts  as  make  now  the  entire  through  rate,  including  the 
terminal  charge,  a  reasonable  one. 

The  Chicago  Live  Stock  Exchange  did  not  claim  reparation 
in  its  petition  of  intervention.  If  that  association  desired  to  so 
amend  its  petition  at  the  present  time  as  to  ask  for  reparation 
we  should  probably  permit  the  amendment.  Our  impression  is 
that  such  an  amendment  would  introduce  a  new  cause  of  action 
and  that  the  date  of  the  amendment  ought  probably  to  be  re- 
garded as  the  beginning  of  proceedings  for  the  recovery  of  rep- 
aration by  the  members  of  that  association,  but  we  should  be 
inclined  to  receive  proof  of  damages  accruing  at  all  times  since 
the  imposition  of  the  terminal  charge,  separating  the  items  in 
such  way  that  the  court  might  finally  pronounce  the  proper 
judgment.  It  should  be  noted  that  if  we  err  against  the  com- 
plainant there  is  no  way  in  which  the  error  can  be  corrected, 
while  if  we  err  against  the  defendants  that  mistake  can  be  cured 
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by  the  court  in  proceedings  brought  to  enforce  our  order.  We 
are  inclined  in  the  present  uncertain  state  of  the  law  to  afford 
the  complainants  an  opportunity  to  secure  from  the  court  an 
authoritative  interpretation  of  the  act  in  these  respects. 

We  will  proceed  in  the  matter  of  reparation  as  above  indi- 
cated. As  already  noted,  this  is  not  a  re-opening  of  the  case, 
for  upon  this  branch  it  has  never  been  closed. 

We  are  also  petitioned  to  re-open  this  case  for  the  purpose  of 
inquiring  from  what  territory  rates  were  not  reduced  with  a 
view  to  making  a  new  order  requiring  the  defendants  to  cease  and 
desist  from  making  this  charge  as  to  the  shipments  from  that 
territory.  This  presents  an  entirely  different  question.  The 
power  of  the  Commission  to  make  an  order  for  reparation  has 
never  been  exercised ;  it  has  made  an  administrative  order  re- 
quiring the  defendants  to  desist  from  imposing  this  terminal 
charge  and  the  courts  have  refused  to  enforce  that  order.  Can 
it  make  another  order  in  the  same  proceeding  ?  The  defendants 
say  not,  and  invoke  the  rule  of  res  judicata. 

The  principle  of  judicial  estoppel  as  such  can  hardly  apply 
to  the  decisions  of  the  Comimission  in  a  case  like  this.  That 
doctrine  is  founded  upon  the  rule  of  public  policy  that  litigation 
must  have  an  end.  It  is  better  that  now  and  then  a  controversy 
should  be  decided  wrong  than  that  all  controversies  should  be 
left  open  indefinitely.  This  necessarily  further  assumes  that 
the  right  decision  of  a  given  question  is  the  same  at  all  times. 
Such  is  not  the  case  with  questions  like  that  here  presented  for 
the  consideration  of  the  Commission.  There  is  no  absolute  rule 
by  which  the  reasonableness  of  a  rate  can  be  determined.  That 
depends  upon  competitive,  commercial  and  operating  conditions 
which  are  continually  varying.  A  conclusion  eminently  proper 
upon  the  facts  of  today  would,  perhaps,  be  entirely  wrong  to- 
morrow. The  authority  which  is  exercised  by  the  Conunission 
in  the  making  of  an  order  to  cease  and  desist  from  charging  a 
particular  rate  is  rather  administrative  than  judicial  and  in  the 
nature  of  things  of  a  continuing  character.  It  would  be  most 
unfortunate  both  for  the  railway  and  the  public  and  most  il- 
logical to  apply  to  the  exercise  of  that  power  the  doctrine  of 
res  judicata. 
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This  does  not  mean  that  the  Commission  will  re-try  the  same 
quesnon.  Upon  the  other  hand  when  a  certain  situation  has 
been  fully  considered  and  a  decision  reached  that  decision  will 
ordinarily  control  in  the  absence  of  changed  conditions  both  be- 
tween the  same  parties  and  between  other  parties;  this,  how- 
ever, not  as  a  matter  of  law,  but  as  a  matter  of  discretion.  Rail- 
road  Commission  of  Kansas  v.  Atchison,  T.  &  S.  F.  R.  Co.  8 
I.  C.  C.  Rep.  304,  308. 

The  defendants  insist  that  if  there  is  no  absolute  estoppel 
upon  the  record,  still  the  Commission  is  without  authority  to 
proceed  in  this  case  because  its  power  in  that  behalf  has  been 
exhausted;  having  once  passed  upon  the  question  presented  it 
is  functus  officio.  In  support  of  that  proposition  our  attention  is 
called  to  several  cases  in  which  it  is  held  with  respect  to  various 
bodies  like  boards  of  audit,  supervisors,  commissioners  for  the 
assessment  of  damages  and  such  like,  that  having  once  acted 
upon  a  given  matter,  and  published  their  decision  according  to 
the  statute  creating  them,  they  cannot  reconsider  that  action. 
The  case.  Union  Terminal  R.  Co,  v.  Board  of  Railroad  Commis- 
sioners of  Kansas,  54  Kan.  352,  38  Pac.  290,  is  especially  re- 
ferred to. 

The  statute  of  Kansas  provided  that  where  one  railroad  de- 
sired to  cross  another  it  might  apply  to  the  Board  of  Railroad 
Commissioners,  which  should,  upon  inquiry,  determine  the  neces- 
sity for  the  crossing,  fix  the  manner  and  award  the  damages. 
The  Union  Terminal  Company,  desiring  to  cross  certain  tracks 
in  the-vicinity  of  Kansas  City,  Kansas,  made  application  to  the 
Board  of  Railroad  Commissioners  who  heard  the  case,  granted 
tJie  right  to  cross,  specified  the  manner  in  which  the  crossing 
should  be  made,  and  awarded  damages  to  the  various  companies 
whose  lines  were  crossed.  Under  the  statute  an  appeal  would 
lie  from  this  decision,  but  none  was  in  fact  taken,  and  the  Ter- 
minal Company  proceeded  to  expend  large  sums  of  money  with 
a  view  to  crossing  in  the  manner  indicated.  Some  four  months 
after  the  award,  the  personnel  of  the  board  having  entirely 
changed,  another  petition  was  preferred  by  the  railroad  com- 
panies, defendants  in  the  first  proceeding,  asking  the  Commis- 
sioners to  review  that  matter  and  make  a  new  and  different 
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order  in  the  premises,  which  the  commissioners  were  proceeding 
to  do  when  suit  was  brought  for  an  injunction.  The  Court 
granted  the  injunction  upon  the  ground  that,  when  the  com- 
missioners had  made  their  award  from  which  no  appeal  had 
been  taken,  their  power  in  the  premises  was  exhausted.  It  was^ 
urged  that  the  duties  of  the  Board  of  Railroad  Commissionera 
were  continuing  and  that  therefore  it  might  revise  its  decision 
from  time  to  time  as  justice  demanded.  But  the  court  held 
that,  whatever  might  be  true  of  some  duties  of  that  Commission,, 
the  duty  which  it  exercised  in  the  instance  under  consideration 
was  merely  that  of  a  condemnation  board  in  the  exercise  of  the 
right  of  eminent  domain.  It  was  distinctly  upon  this  groimd 
that  the  case  was  put,  and  it  is  in  no  sense  an  authority  for  the- 
proposition  that  a  board  of  conmoiissioners  charged  with  the  su- 
pervision of  railway  rates  may  not  revise  its  conclusions  from 
time  to  time  with  varying  conditions,  but  rather  the  contrary. 

But  neither  of  the  above  claims  of  the  defendants,  even  though 
legally  correct,  are  applicable  to  the  facts  in  this  case,  and  it  i^ 
important  to  notice  exactly  what  those  facts  are.  This  Commis^ 
sion  held  that  the  total  through  rate  was  unreasonable  by  the 
amount  of  $1.00,  because  the  carriers  had  added  that  sum  to 
the  former  rate  without  any  corresponding  increase  in  the  cost 
of  service  and  without  other  justification;  and  the  Supreme 
Court  has  approved  that  finding.  But  it  appeared  in  the  opin- 
ion of  the  Commission  that  for  some  reason  the  rate  had  been 
reduced  from  certain  territory,  subsequent  to  the  imposition  of 
this  terminal  charge,  by  an  amount  considerably  greater  than 
the  charge  itself,  so  that  the  total  rate  from  such  territory  was 
less  than  before  the  terminal  charge  was  imposed.  It  did  not 
appear  to  what  territory  this  reduction  applied.  The  court 
held  that  since  the  reduction  more  than  offset  the  increase  tlie 
total  through  rate  was  not  unreasonably  high,  and  further  that, 
inasmuch  as  the  opinion  did  not  define  the  territory  to  which 
the  reduction  applied,  the  court  was  without  the  means  of  prop- 
erly modifying  and  enforcing  the  order  of  the  Commission.  It 
therefore  dismissed  the  bill,  but  with  the  express  reservation 
that  such  action  should  in  no  respect  foreclose  the  right  of  the 
Commission  to  correct  the  unreasonableness  with  respect  to  that 
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territory  from  which  no  reduction  had  been  made.  "No  estoppel 
can  arise  out  of  that  decree,  for  the  decree  itself  in  terms  de- 
dares  the  contrary ;  the  Commission  is  not  functus  officio  for  the 
court  expressly  states  that  it  still  has  a  duty  to  perform.  The 
real  question  is,  not  can  the  Commission  correct  this  wrong, 
if  found  to  exist,  but  can  it  do  it  in  this  proceeding  or  must  it 
begin  de  novo?  The  defendants  insist  that  by  using  the  word 
^'commence"  the  court  has  in  effect  directed  that  an  entirely 
new  proceeding  should  be  begun. 

The  statute  provides  that  this  Commission  may  make  rules 
for  the  conduct  of  its  business,  and  the  court  will  hardly  pre- 
sume to  dictate  as  to  those  rules,  so  long  as  the  rights  of  all 
parties  are  protected.  In  the  matter  before  us  every  reason  of 
convenience  requires  that  the  case  should  be  re-opened.  A  great 
mass  of  testimony  has  been  taken,  the  questions  at  issue  have 
been  elaborately  argued,  voluminous  facts  have  been  found — all 
of  which  must  be  done  over  if  a  new  complaint  is  filed.  We  are 
unable  to  perceive  how  the  rights  or  interests  of  these  carriers 
can  be  in  the  slightest  degree  prejudiced  by  re-opening  this  case, 
instead  of  beginning  a  new  one.  In  several  instances  where 
the  suit  to  enforce  an  order  has  been  dismissed,  the  Supreme 
Court  of  the  United  States  has  expressly  said  that  the  Commis- 
sion might  proceed  upon  the  record  already  before  it,  either 
with  or  without  additional  testimony,  thereby  recognizing  the 
propriety  of  such  a  method  of  procedure.  Louisville  &  N.  E. 
Co.  V.  Behlmer,  175  U.  S.  648,  44  L.  ed.  309,  20  Sup.  Ct  Eep. 
209 ;  Interstate  Commerce  Commission  v.  Clyde  S,  S,  Co.  et  al. 
181  U.  S.  29,  45  L.  ed.  729,  21  Sup.  Ct.  Eep.  512;  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Interstate  Commerce  Commission,  181 
U.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct.  Eep.  516. 

We  cannot  believe  that  the  Supreme  Court  by  incidentally 
using  the  word  "commence"  meant  to  constrain  the  Commission 
iu  tliis  respect. 

The  case  will,  therefore,  stand  re-opened,  with  leave  to  com- 
plainants and  the  intervener  to  show  to  what  territory  the  reduc- 
tions of  1896  applied.  If  it  appears  that  there  was  territory  to 
which  these  reductions  did  not  apply  and  from  which  no  reduc- 
tion has  been  made  the  defendants  will  be  allowed  to  show,  owing 
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to  the  fact  that  conditions  may  have  changed  since  the  making 
of  the  original  order,  that  the  through  rate  from  that  territory 
is  reasonable  and  just  notwithstanding  the  addition  of  the  ter- 
minal charge. 

We  are  asked  to  bring  in  the  carriers  forming  parts  of  the 
through  lines  from  points  of  origin  to  Chicago.  This  does  not, 
however,  seem  necessary.  As  appears  in  the  original  case,  the 
carriers  entering  Chicago,  who  are  the  defendants  upon  whom 
notice  has  been  served,  retain  this  charge  entirely  to  their  own 
use.  While  carriers  participating  in  the  through  rate  would  be 
proper  parties,  they  are  not  necessary  parties.  Texas  &  P.  R. 
Co.  V.  Interstate  Commerce  Commission,  162  U.  S.  197,  40 
L.  ed.  940,  16  Sup.  CtRcp.  666. 
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THE  CHAMBER  OF  COMMERCE  OF  CHATTAIS^OOGA 

V. 

THE  SOUTHERN  RAILWAY  COMPANY,  THE  LOUIS- 
VILLE &  NASHVILLE  RAILROAD  COMPANY,  THE 
NASHVILLE,  CHATTANOOGA  &  ST.  LOUIS  RAII^ 
WAY  COMPANY,  THE  CINCINNATI,  NEW  OR- 
LEANS &  TEXAS  PACIFIC  RAILWAY  COMPANY, 
THE  CHESAPEAKE  &  OHIO  RAILWAY  COMPANY, 
THE  GEORGIA  RAILROAD,  THE  CENTRAL  OF 
GEORGIA  RAILWAY  COMPANY,  THE  NORFOLK 
&  WESTERN  RAILWAY  COMPANY,  THE  BALTI- 
MORE &  OHIO  RAILROAD  COMPANY,  THE  PENN- 
SYLVANIA  RAILROAD  COMPANY,  THE  NEW 
YORK,  NEW  HAVEN  &  HARTFORD  RAILROAD 
COMPANY,  THE  MERCHANTS  &  MINERS  TRANS- 
PORTATION COMPANY,  THE  CLYDE  STEAMSHIP 
COMPANY,  AND  THE  OCEAN  STEAMSHIP  COM- 
PANY OF  SAVANNAH. 


Decided  March  12,  190i, 


The  Commission  having  decided  in  Board  of  Trade  of  Chattanooga  v.  East 
Tennessee,  V.  de  G.  R.  Co.  5  1.  C.  C.  Rep.  546,  4  Inters.  Com.  Rep.  213, 
that  freight  rates  from  New  York  and  other  eastern  points  were  unlaw- 
fully higher  for  the  shorter  distance  to  Chattanooga  than  for  the  longer 
distance  through  Chattanooga  to  Nashville,  and  the  United  States  Su- 
preme Court  having,  in  a  proceeding  to  enforce  the  order  of  the  Com- 
mission, refused  to  direct  enforcement  of  such  order  and  reversed  the 
decisions  of  the  Circuit  Court  and  Circuit  Court  of  Appeals  in  that 
proceeding,  but  "without  prejudice  to  the  right  of  the  Commission"  to 
proceed  further  and  "hear  and  determine  the  matter  in  controversy  ac- 
cording to  law"  (181  U.  S.  29,  45  L.  ed.  729,  21  Sup.  Ct.  Rep.  512),  and 
the  case  having  come  before  the  Commission  for  re-investigation  upon 
complaint  of  the  Chamber  of  Commerce  of  Chattanooga  against  lines  in- 
volved in  the  original  proceeding  and  also  lines  reaching  Chattanooga 
and  lines  reaching  Nashville  via  Cincinnati,  it  is  foimd,  applying  the 
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law  as  construed  by  the  United  States  Supreme  Ck>urt,  that  the  traffic 
from  New  York  and  other  eastern  points  is  carried  to  Nashville  and 
Chattanooga  under  substantially  different  circumstances  and  condi- 
tions, and  held  that  the  higher  rate  to  Chattanooga  is  not  unlawful  un- 
der section  four  of  the  statute  and  cannot  be  otherwise  condemned  mere- 
ly because  a  lower  rate  is  granted  to  Nashville,  and  that  the  rates  to 
Chattanooga  are  not  sliown  to  be  unreasonable  within  the  meaning  of 
section  one  of  the  Act. 

L.  A.  Shaver  for  complainant. 
Ed.  Baxter  for  defendants. 

Repoet  and  Opinion  of  the  Commission. 

Knapp^  Chairman: 

This  is  in  effect  a  re-investigation  of  the  case  before  the  Com- 
mission of  the  Board  of  Trade  of  Chattanooga  v.  East 
Tennessee,  V.  &  G.  R.  Co,  5  I.  C.  C.  Rep.  546,  4.  Inters. 
Com.  Rep.  213.  The  carriers  having  refused  to  obey 
the  order  of  the  Commission  in  that  case,  suit  for  its  en- 
forcement was  instituted  under  section  16  of  the  Act 
to  regulate  commerce  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee.  The  circuit 
court  rendered  a  decree  enjoining  the  carriers  from  further 
disobedience  to  the  order  and,  on  appeal  by  the  carriers,  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  ajffirmed  the  de- 
cree of  the  circuit  court.  The  case  having  been  taken  to  the 
Supreme  Court  by  the  carriers,  that  court  reversed  the  courts 
below  and  rendered  a  decree,  remanding  the  case  to  the  circuit 
court  with  directions  that  the  bill  of  complaint  of  the  Com- 
mission be  dismissed,  but  that  the  dismissal  should  be  "without 
prejudice  to  the  right  of  the  Commission  to  proceed  upon  the 
evidence  already  introduced  before  it  or  upon  such  further 
pleadings  and  evidence  as  it  may  allow  to  be  made  or  introduced, 
to  hear  and  determine  the  matter  in  controversy  according  to 
law."     (181  U.  S.  29,  45  L.  ed.  729,  21  Sup.  Ct  Rep.  512.) 

This  re-investigation  is  in  pursuance  of  the  suggestion  of  the 
Supreme  Court  in  the  above  decree,  and  is  made  upon  the  evi- 
dence before  the  Commission  and  the  court  in  the  former  case 
and  also  upon  additional  evidence  taken  in  the  present  proceed- 
ing. 

10  I.  C.  C.  Rep. 


CHAMBEB  OF  COMMEBCE  OF  CHATTANOOGA  V.  S.  BY.   CO.  113 

The  complainant  in  the  pending  case,  the  Chamber  of  Com- 
merce of  Chattanooga,  is  the  successor  of  the  Board  of  Trade 
of  Chattanooga,  complainant  in  the  former,  case,  and  is  an  asso- 
ciation of  merchants  and  business  men  of  Chattanooga  incor- 
porated under  the  laws  of  Tennessee  for  the  purpose  "of  pro- 
moting and  fostering  the  commercial,  manufacturing  and  other 
material  interests  of  that  city." 

The  complaint  relates  to  the  rates  of  the  defendants  on  the 
six  numbered  classes  of  traffic  and  on  a  large  number  of  com- 
modities from  Boston,  Providence,  New  York,  Philadelphia, 
and  Baltimore  to  Chattanooga  and  Nashville,  respectively, 
both  by  the  direct  lines  to  Chattanooga  and  via  Chattanooga  to 
Nashville,  and  by  the  lines  via  Cincinnati  to  Chattanooga  and 
via  Cincinnati  to  Nashville,  and  it  charges : 

First,  That  the  rates  to  Chattanooga  are  unjust  and  unrea- 
sonable in  themselves,  in  violation  of  section  1  of  the  Act  to 
regulate  commerce,  which  requires  all  rate  charges  for  any  serv- 
ice rendered  in  the  transportation  of  property  or  in -connection 
therewith  to  be  reasonable  and  just  and  prohibits  and  declares 
unlawful  every  unjust  and  unreasonable  charge. 

Second,  That  the  rates  to  Chattanooga  are  higher  than  for 
the  longer  haul  through  Chattanooga  and  151  miles  on  to  Nash- 
ville, and  are  in  violation  of  the  provision  of  section  4  of  the 
Act  to  regulate  commerce  which  declares  it  to  be  unlawful  for 
any  common  carrier  subject  to  the  provisions  of  the  Act  "to* 
charge  or  receive  any  greater  compensation  in  the  aggregate  for 
the  transportation  of  a  like  kind  of  property  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance." 

Third,  That  "the  merchants  and  other  business  men  of  Chat- 
tanooga and  Nashville,  respectively,  compete  for  business  largely 
ill  the  same  territory;  that  the  excesses  .of  the  Chattanooga  rates 
over  the  Nashville  rates  amount  in  most,  if  not  all,  instances 
to  a  reasonable  profit  on  the  traffic  and  subject  Chattanooga 
merchants  to  an  undue  or  unreasonable  prejudice  or  disadvan- 
tage in  such  competition  and  give  Nashville  an  imdue  or  un- 
reasonable preference  or  advantage  over  Chattanooga  in  such 
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competition,  and  that  the  rates  in  question  to  Chattanooga  and 
Nashville  are,  therefore,  in  violation  of  section  3  of  the  Act 
to  regulate  commerce,  which  declares  unlawful  such  undue  or  un- 
reasonable prejudice  or  disadvantage  and  such  undue  preference 
or  advantage." 

It  is  alleged  in  the  complaint  that  if  there  should  be  any 
difference  in  rates  as  between  Chattanooga  and  Nashville,  such 
difference  should  be  made  by  making  the  Chattanooga  rates 
lower  than  the  Nashville  rates,  because,  (1)  of  Chattanooga's 
greater  proximity  to  the  points  of  shipment,  Boston,  Providence, 
New  York,  Philadelphia  and  Baltimore;  (2)  of  transportation 
by  the  Tennessee  Eiver  to  Chattanooga;  and  (3)  of  the  greater 
number  of  rail  lines  which  enter  Chattanooga  and  compete  for 
business  from  those  cities  to  Chattanooga  than  enter  Nashville 
and  compete  for  such  business  to  Nashville. 

The  complaint  sets  forth  the  rates  in  question  to  Chattanooga 
and  to  Nashville  on  the  six  numbered  classes,  and  also  on  a  large 
number  of  coimnodities. 

All  the  defendants,  except  the  Merchants  &  Miners  Trans- 
portation Company  and  the  Clyde  Steamship  Company,  have 
filed  answers  to  the  complaint. 

In  these  answers  (except  that  of  the  New  York,  New  Haven 
&  Hartford  Railroad  Company)  the  defendants  admit  that  the 
rates  in  question  are  higher  for  the  shorter  haul  to  Chattanooga 
than  for  the  longer  haul  by  151  miles  through  Chattanooga  to 
Nashville ;  that  the  rates  are  correctly  set  forth  in  the  complaint 
and  that  they  participate  in  those  rates  either  as  members  of  the 
lines  to  Chattanooga  and  through  Chattanooga  to  Nashville,  or 
as  members  of  the  lines  through  Cincinnati  to  Chattanooga  and 
to  Nashville,  but  they  deny  that  those  rates  are  in  violation  of 
either  section  1,  3  or  4  of  the  law  as  charged  in  the  complaint. 

In  justification  of  the  lower  rates  from  New  York  and  other 
eastern  seaboard  cities  to  Nashville  than  to  Chattanooga,  it  is 
alleged  (answers  of  the  Louisville  &  Nashville  Railroad  Com- 
pany and  Nashville,  Chattanooga  &  St.  Louis  Railway  Com- 
pany) that  those  rates  were  primarily  made  by  the  Trunk  Line 
roads  through  the  Ohio  River  crossings,  Cincinnati,  Louisville 

10  L  C.  C.  Rep. 


OHAMBEB  OF  COMMENCE  OF  CHATTANOOGA  V.   S.   RY.    CO.  115 

and  Evansville,  "and  are  controlled  by  the  following  competitive 
circumstances  and  conditions :" 

First,  Water  competition  by  the  Hudson  River,  the  St. 
Lawrence  River,  the  Erie  Canal  and  the  lakes,  which  fixes  the 
rail  rates  from  New  York  to  Chicago  and  to  which  latter  rates, 
it  is  alleged,  the  rates  from  New  York  and  other  eastern  sea- 
board cities  to  Cincinnati,  Louisville  and  Evansville  "are  made 
to  bear  certain  fixed  relations." 

Second,  Water  competition  between  Paducah  and  Evansville 
on  the  Ohio  River,  on  the  one  hand,  and  Nashville  on  the  Cum- 
berland River,  on  the  other,  by  means  of  boats  on  the  Cumber- 
land River  which  connect  with  boats  on  the  Ohio  River. 

Third,  Water  competition  from  New  York  and  the  other  east- 
em  seaboard  cities  to  Cincinnati,  Louisville  and  Evansville  by 
way  of  the  ocean,  the  gulf  and  the  Mississippi  and  Ohio  rivers. 

Fourth,  Competition  by  ocean  from  New  York  and  other 
eastern  seaboard  cities  to  Norfolk  and  Newport  News,  Virginia, 
and  thence  bv  the  rail  lines,  the  Norfolk  &  Western  and  the 
Chesapeake  &  Ohio  railways,  from  those  cities  to  Louisville, 
Cincinnati  and  Evansville. 

It  is  alleged  that  the  rates  from  said  eastern  seaboard  cities 
to  Cincinnati  and  Louisville  having  been  fixed  by  these  com- 
petitive circumstances  and  conditions,  the  rates  from  said  east- 
em  seaboard  cities  to  Nashville  cannot  greatly  exceed  the  rates 
to  Cincinnati  or  Louisville  added  to  the  rates  which  can  be  ob- 
tained by  steamboats  from  Cincinnati  or  Louisville  over  the 
Ohio  and  Cumberland  rivers  to  Nashville,  but  that  there  is 
no  effective  open  water  route  from  the  eastern  seaboard  cities  to 
Chattanooga,  nor  from  Cincinnati  or  Louisville  to  Chattanooga 
and  the  water  competition  which  forces  down  the  through  rail 
rates  from  Cincinnati  and  Louisville,  respectively,  to  Nashville, 
does  not  extend  to  Chattanooga. 

It  is  further  alleged  that  Nashville  enjoys  a  position  geo- 
graphically which  is  not  enjoyed  by  Chattanooga,  being  prac- 
tically the  center  of  a  circle,  of  which  Cincinnati,  Louisville, 
Evansville,  Cairo  and  Memphis  may  be  regarded  as  points  on 
the  circumference,  and  that  there  is  a  large  territory  tributary 
to  Cincinnati,  Louisville,  Evansville,  Cairo  and  Memphis,  south 
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of  the  Ohio  River,  which  is  also  tributary  to  Nashville,  and  the 
rate  adjustment  t»  jSTashville  relatively  to  the  points  specified 
above  has  been,  is,  and  should  be  such  as  to  enable  it  to  do  busi- 
ness in  comparison  with  those  cities. 

The  Southern  Railway  Company  alleges  in  its  answer  that 
all  rates  from  eastern  seaboard  cities  to  Chattanooga  are  fijj.ed 
by  the  eastern  lines  and  are  made  relative  to  the  rates  from 
those  cities  to  Atlanta,  Rome,  Binningham  and  Anniston,  which 
cities  compete  directly  with  Chattanooga  in  territory  common 
to  those  cities  and  to  Chattanooga,  and  that  this  is  the  basis 
upon  which  the  Chattanooga  rates  are  made. 

The  Louisville  &  Nashville  road  denies  that  it  is  engaged  in 
the  transportation  of  traffic  through  Chattanooga  to  Nashville. 

The  New  York,  New  Haven  &  Hartford  Railroad  Company 
denies  that  it  is  a  party  to  any  of  the  rates  in  question  in  this 
case  and  the  testimony  is  silent  on  that  point. 

It  is  also  alleged  in  behalf  of  the  defendants  that  the  Chat- 
tanooga and  Nashville  rates  are  governed  by  different  classifi- 
cations; the  Chattanooga  rates  by  the  Southern  Classification 
and  the  Nashville  rates  by  the  Official  Classification. 

Facts. 

1.  The  defendants,  the  Southern  Railway  Company,  the 
I^uisville  &  Nashville  Railroad  Company,  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway  Company,  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company,  the  Chesapeake  & 
Ohio  Railway  Company,  the  Georgia  Railroad,  the  Central  of 
Georgia  Railway  Company,  the  Norfolk  &  Western  Railway 
Company,  the  Baltimore  &  Ohio  Railroad  Company,  the  Penn- 
sylvania Railroad  Company,  the  Merchants  &  Miners  Trans- 
portation Company,  the  Clyde  Steamship  Company  and  the 
Ocean  Steamship  Company  of  Savannah,  are  common  carriers 
engaged  as  parts  of  through  lines  and  under  joint  tariffs  of  rates 
in  transporting  traffic  from  New  York  and  other  eastern  sea- 
board cities  to  Chattanooga  and  to  Nashville. 

2.  The  following  table  gives  the  rates  in  question  from 
Boston,  Providence  and  New  York  to  Chattanooga  and  Nash- 
ville, respectively,  on  the  six  numbered  classes  in  cents  per 
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hundred  pounds,  and  also  shows  the  excesses  in  cents  per  hun- 
dred pounds  and  per  carloads  of  30,000  pounds  of  the  Chat- 
tanooga rates  over  the  Nashville  rates. 

12         3        4        5        6 

Chattanooga 114      98       86      73       60      49 

NashviUe 91       78       60      42       36       31 

Excess  per  100  lbs.  of  Chattanooga  rates  23  20  26  31  24  IS 
Excess  per  carload  of  30,000  lbs $69     $60    $78     $93    $72    $54 

The  same  excesses  of  the  rates  to  Chattanooga  over  those  to 
Nashville  as  are  shown  in  the  above  table  in  rates  from  Boston, 
Providence  and  New  York,  exist  under  the  rates  from  Phila- 
delphia and  Baltimore. 

The  following  table  gives  the  rates  in  cents  per  hundred 
pounds  from  Boston,  Providence  and  New  York  to  Chattanooga 
and  Nashville,  respectively,  and  the  excesses  of  the  Chattanooga 
rates  over  the  Nashville  rates  on  carloads  of  30,000  pounds  on 
a  few  commodities.  Those  rates  are  given  as  illustrating  the 
differences  in  rates  in  favor  of  Nashville  on  the  entire  list  of 
commodities. 

COIklMODITY  RATES. 

Canned  goods  Boston  and  New  York  to  Chattanooga,  C/L $  0  48 

Canned  goods  Boston  and  New  York  to  Nashville 36 

Difference  on  a  carload  of  30,000  pounds  in  favor  of  Nashville 36  00 

Green  coflfee  Boston  and  New  York  to  Chattanooga,  C/L 60 

Green  coflfee  Boston  and  New  York  to  Nashville 36 

Difference  on  a  carload  of  30,000  pounds  in  favor  of  Nashville ....  72  00 

Roasted  coflee  Boston  and  New  York  to  Chattanooga,  C/L 60 

Roasted  coffee  Boston  and  New  York  to  Nashville  36 

Difference  on  a  carload  of  30,000  pounds  in  favor  of  Nashville 72  00 

Agate-ware  Boston  and  New  York  to  Chattanooga,  C/L 73 

Agate-ware  Boston  and  New  York  to  Nashville 42 

Difference  on  a  carload  of  30,000  pounds  in  favor  of  Nashville 93  00 

Baking  powder  Boston  and  New  York  to  Chattanooga,  C/L 73 

Baking  powder  Boston  and  New  York  to  Nashville 42 

Difference  on  a  carload  of  30,000  pounds  in  favor  of  Nashville 93  00 

Beans  Boston  and  New  York  to  Chattanooga,  C/L 60 

Beans  Boston  and  New  York  to  Nashville 30 

Difference  on  a  carload  of  30,000  pounds  in  favor  of  Nashville 72  00 

Earthen-ware  Boston  and  New  York  to  Chattanooga,  C/L 60 
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Earthen-ware  Boston  and  New  York  to  Nashville 36 

Difference  on  a  carload  of  30,000  pounds  in  favor  of  Nashville. ...  72  00 

Hollow- ware  Boston  and  New  York  to  Chattanooga  C.  L 60 

Hollow-ware  Boston  and  New  York  to  Nashville 36 

Difference  on  a  carload  of  30,000  pounds  in  favor  of  Nashville. ...  72  00 

Cartridges  Boston  and  New  York  to  Chattanooga,  C/L 60 

Cartridges  Boston  and  New  York  to  Nashville 42 

Difference  on  a  carload  of  30,000  pounds  in  favor  of  Nashville. ...  64  00 

School  slates  Boston  and  New  York  to  Chattanooga,  C/L 60 

School  slates  Boston  and  New  York  to  Nashville 36 

Difference  on  a  carload  of  30,000  pounds  in  favor  of  Nashville 72  00 

The  same  differences  in  rates  in  favor  of  Xashville  as  are 
shown  in  the  above  table  in  rates  from  Boston,  Providence  and 
New  York,  exist  under  the  rates  from  Philadelphia  and  Balti- 
more. 

The  rates  by  all  the  lines  to  Chattanooga  are  the  same  and 
the  rates  by  all  the  lines  to  Xashville  are  the  same. 

3.  Chattanooga  class  rates  are  governed  by  the  Southern 
Classification,  and  Xashville  class  rates  by  the  Official.  A  large 
number  of  articles  are  in  the  same  class  in  both  classifications; 
there  are  some  articles  which  are  classed  higher  under  the  Offi- 
cial Classification  than  under  the  Southern,  and  some  that  are 
classed  higher  under  tlie  Southern  Classification  than  under  the 
Official;  but  even  where  articles  are  classed  higher  under  the 
Official  Classification  than  under  the  Southern,  they  still  have 
lower  rates  under  the  Official  Classification  than  under  the 
Southern,  because  the  Southern  Classification  rates  are  so  much 
higher  per  class  than  the  Official  Classification  rates.  For  ex- 
ample, the  class  6  rate  of  the  Southern  Classification  is  higher 
than  the  class  4  rate  of  the  Official  Classification. 

4.  By  tlie  lines  from  Xew  York  and  other  eastern  seaboard 
cities  through  Chattanooga,  Huntsville  is  a  longer  distance 
point  than  Chattanooga  by  97  miles,  Decatur  by  122  miles,  Tus- 
cumbia  by  165  miles,  Sheffield  by  170  miles,  and  Florence  by 
173  miles,  but  the  rates  t*:^  all  these  points  are  the  same  as  the 
rates  for  the  shorter  haul  to  Chattanooga.  The  testimony  shows 
that  these  rates  as  applied  to  the  longer  hauls  to  these  longer- 
distance  points  yield  the  carriers  a  remuneration  in  excess  of 
operating  expenses  and  fixed  charges. 

The  rates  for  the  haul  from  eastern  seaboard  cities  through 
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Chattanooga  and  310  miles  on  to  Memphis  are  lower  than  for 
the  shorter  haul  to  Chattanooga.  For  example,  the  class  1  rate 
from  New  York  to  Memphis  is  100  cents  as  against  a  rate  of 
114  cents  to  Chattimooga.  The  testimony  is  that  if  this  rate 
of  100  cents  were  applied  to  the  shorter  haul  to  Chattanooga 
*'it  would  not  be  un remunerative."  The  Memphis  rail  rates 
are  made  with  a  view  of  meeting  competition  by  the  Mississippi 
River  on  which  Memphis  is  located. 

The  rates  from  eastern  seaboard  cities  by  ocean  to  Norfolk 
and  thence  by  rail  to  Evansville  are  lower  than  the  rates  to 
"Chattanooga.  For  example,  the  class  1  rate  by  that  route  to 
Evansville  is  73  cents  per  hundred  pounds.  The  class  1  rate 
by  that  route  to  Chattanooga  is  $1.14,  41  cents  higher  than  the 
Evansville  rate.  The  testimony  tends  to  show  that  the  73-cent 
rate  as  applied  to  the  haul  to  Evansville  is  reasonably  remunera- 
tive, and  it  is  testified  that  the  same  rate  as  applied  to  the  haul 
to  Chattanooga  "would  yield  more  than  the  cost  of  transportation 
to  Chattanooga." 

5.  The  Chattanooga  rates  from  eastern  seaboard  cities  yield 
rates  per  ton  per  mile  much  greater  than — in  some  instances 
more  than  double — the  average  receipts  per  ton  per  mile  of  the 
principal  defendants,  of  roads  throughout  southern  territory 
and  of  roads  throughout  the  United  States. 

6.  The  rates  in  question  from  jN'ew  York  and  other  eastern 
seaboard  cities  to  Chattanooga  were  established  by  the  roads  as 
members  of  the  Southern  Railway  &  Steamship  Association, 
and  3re  still  with  immaterial  exceptions  maintained  as  origi- 
nally fixed.  The  Southern  Railway  &  Steamship  Association 
<?eased  to  exist  under  that  name  in  about  1895,  but  it  was  suc- 
ceeded by  the  Southern  States  Freight  Association,  which  in 
turn  was  succeeded.  May  1,  1897,  by  the  Southeastern  Freight 
Association.  The  existing  association  names  rat^s  and  fixes 
-classifications  through  joint  committees,  each  road  having  a 
representative  on  the  committee,  and  the  rates  are,  as  a  rule, 
concurred  in  and  maintained  as  under  the  Southern  Railway  & 
Steamship  Association,  although  the  succeeding  association  has 
not  the  power,  which  the  Southern  Railway  &  Steamship  Asso- 
ciation had,  of  enforcing  the  maintenance  of  rates  by  fines.  The 
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roads  not  belonging  to  the  association  conform  to  the  association 
rates.  The  Chattanooga  rates  as  now  fixed  have  been  in  force 
more  than  18  years  and  were  established  long  before  the  South- 
ern Railway  &  Steamship  Association  was  dissolved. 

7.  In  establishing  rates  from  eastern  seaboard  cities  to 
Chattanooga,  the  Southern  Kailway  &  Steamship  Association 
grouped  Chattanooga  with  the  following  cities  and  towTis  and 
perhaps  others,  to  wit:  Dalton ,  Rome,  Atlanta,  Americus, 
Athens,  Columbus,  Fort  Gaines  and  Griffin,  in  the  State  of 
Georgia;  Iluntsville,  Decatur,  Sheffield,  Tuscumbia,  Florence, 
Gadsden,  Oxford,  Talladega,  Anniston,  Birmingham,  Opelika, 
Montgomery,  Selma  and  Eufaula,  in  the  State  of  Alabama  and 
Meridian,  in  the  State  of  ilississippi.  The  sea-and-rail  rates 
to  all  these  points  are  the  same  as  to  Chattanooga,  although 
many  of  them  are  longer-distance  points  from  the  east  than 
Chattanooga  and  the  haul  to  them  is  through  Chattanooga,  for 
example,  Iluntsville,  Decatur,  Florence,  Tuscumbia  and  Shef- 
field. The  sea-and-rail  rates  are  the  rates  by  ocean  to  Norfolk, 
Pinner's  Point,  Charleston  or  Savannah  and  thence  by  rail, 
and  are  the  rates  complained  of  in  this  case.  The  bulk  of  the 
traffic  to  Chattanooga  and  the  Chattanooga  group  comes  by 
these  sea-and-rail  lines  and  these  sea-and-rail  rates  are  applied 
to  that  traffic.  Of  the  cities  and  toA\Tis  named  above  as  belong- 
ing to  the  Chattanooga  group,  Dalton,  Rome,  Atlanta,  Americus, 
Athens,  Columbu.^,  Griffin,  Anniston,  Gadsden,  Oxford, 
Opelika  and  Eufaula  have  higher  all-rail  class  rates  than  Chat- 
tanooga— their  all-rail  rates  on  the  six  numbered  classes  being 
as  follows : 


1 

2 

3 

4 

5 

6 

120 

108 

95 

81 

G6 

54 

The  all-rail  rates  to  the  other  points  in  the  group  are  the 
same  as  to  Chattanooga. 

It  is  claimed  and  the  testimonv  is  to  the  effect  that  a  reduc- 
tion  in  the  rates  to  Chattanooga  would  necessitate  a  reduction 
in  the  rates  to  all  the  points  in  the  same  group  with  Chattanooga, 
as  without  such  reduction,  Chattanooga  would  be  given  an  un- 
just advantage  in  rates  over  those  ]X)ints. 

8.  Xashville  is  situated  on  the  Cumberland  River  and  is 
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reached  by  the  Louisville  &  Ifashville  road,  the  Ifashville,  Chat- 
tanooga &  St.  Louis  Railway  and  the  Tennessee  Central  Rail- 
road. 

Chattanooga  is  located  on  the  Tennessee  Eiver  and  is  reached 
by  the  following  nine  originally  independent  railroads,  to  wit: 
The  Cincinnati  Southern  Railway ;  the  Southern  Railway ;  the 
Georgia  Division  of  the  Southern  Railway ;  the  Western  &  At- 
lantic Railroad ;  the  Chattanooga,  Rome  &  Southern  Railroad ; 
the  Chattanooga  Southern;  the  Alabama  Great  Southern;  the 
Memphis  &  Charleston  Railroad;  and  the  I^ashville,  Chatta- 
nooga &  St.  Louis  Railway. 

These  nine  roads  are  now  operated  by  about  four  distinct 
companies  or  systems. 

9.  In  the  former  case  the  only  lines  involved  were  the  direct 
lines,  all-rail  or  sea-and-rail,  to  Chattanooga  and  through  Chat- 
tanooga to  Itfashville,  and  the  order  of  the  Commission  related 
to  rates  over  those  lines  alone.  The  lines  involved  under  the 
complaint  in  the  present  case  are  the  lines  from  New  York  and 
other  eastern  seaboard  cities,  either  all-rail,  or  sea-and-rail,  via 
Norfolk,  Charleston  or  Savannah,  to  Chattanooga  and  through 
Chattanooga  to  Nashville,  and  also  the  lines  via  Cincinnati  to 
Chattanooga  and  to  Nashville. 

The  short  all-rail  line  from  New  York  via  Cincinnati  to 
Nashville  is  made  up  of  the  Pennsylvania  Railroad  from  New 
York  to  Cincinnati  and  the  Louisville  &  Nashville  road  from 
Cincinnati  to  Nashville,  and  is  1058  miles  in  length. 

The  short  all-rail  line  from  New  York  to  Chattanooga  is  by 
the  Pennsvlvania  Railroad  from  New  York  to  Alexandria,  the 
Southern  Railway  from  Alexandria  to  Lynchburg,  the  Norfolk 
&  Western  Railway  from  Lynchburg  to  Bristol  and  the  Southern 
Railway  from  Bristol  to  Chattanooga,  and  is  846  miles  in  length. 

The  excess  of  the  distance  by  the  above  line  via  Cincinnati 
to  Nashville  over  the  above  line  to  Chattanooga  is  212  miles. 

The  short  all-rail  line  from  New  York  via  Chattanooga  to 
Nashville  is  by  the  line  above  given  to  Chattanooga  and  thence 
over  the  Nashville,  Chattanooga  &  St.  I^ouis  Railway  151  miles 
on  to  Nashville.  By  this  line  and  by  all  lines  through  Chat- 
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tanooga  to  Jfasliville,  Kashville  is  the  longer  distance  point  by 
151  miles. 

The  Tennessee  Central  Eailroad  is  a  new  road  opened  for 
business  May  27,  1902,  the  date  of  the  taking  of  the  testimony 
in  this  case  before  the  Commission.  Its  main  line  is  165  miles 
in  length  and  extends  from  Xashville  to  Emory  Gap  and  to 
Ilarriman,  points  about  2  miles  apart,  the  former  on  the  Cin- 
cinnati, Xew  Orleans  &  Texas  Pacific  Railway  and  the  latter 
on  that  road  and  also  on  the  Southern  Railway.  The  Southern 
Railway  has  a  line  about  50  miles  in  length  from  Harriman 
to  Knoxville.  By  this  line  formed  by  the  Tennessee  Central  and 
the  Southern  Railway  via  Ilarriman  from  Nashville  to  Knox- 
ville, the  distance  is  said  to  be  about  50  miles  less  than  by  the 
line  via  Chattanooga  to  Knoxville. 

At  the  time  named  above  of  the  taking  of  the  testimony  in 
this  case,  the  Tennessee  Central  road  had  traffic  arrangements 
and  published  tariffs  of  rates  from  Cincinnati  and  Louisville, 
but  not  from  eastern  seaboard  cities,  to  Nashville.  The  road 
is  now  a  party  to  a  joint  tariff  issued  by  the  Asheville  line 
(Southern  Railway),  Sealx)ard  Air  Line,  Piedmont  Air  Line 
and  Atlantic  Coast  Line,  filed  with  this  Commission  as  effective 
May  12,  1003,  the  rates  under  which  to  Nashville  are  the  same 
as  those  involved  in  this  case  by  the  other  lines.  Whether  any 
traffic  from  the  cast  comes  over  the  Tennessee  Central  road  as 
the  terminal  carrier  to  Nashville  does  not  appear. 

There  are  a  number  of  other  lines  that  can  be  formed  from 
eastern  seaboard  cities  to  both  Nashville  and  Chattanooga,  for 
example,  the  rail  lines  and  the  rail  and  Cumberland  River  lines 
via  Louisville  or  Evansville  to  Nashville  and  the  rail  line  and 
Tennessee  River  line  via  Paducah  to  Chattanooga. 

10.  The  Louisville  &  Nashville  Railroad  Company  ovma  and 
operates  the  road  from  Evansville  to  Nashville  and  the  road 
from  Cincinnati  through  Louisville  to  Nashville,  and  is  part  of 
the  short  through  line  from  New  York  and  other  eastern  sea- 
board cities  via  Cincinnati  to  Nashville.  It  also  operates 
jointly  with  the  Atlantic  Coast  Line  Railroad  the  road  from 
Augusta  to  Atlanta,  Georgia,  and  it  owns  a  majority  of  the  capi- 
tal stock  of  the  Nashville,  Chattanooga  &  St  Louis  Railway 
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Company,  which  latter  road,  having  leased  the  Western  &  At- 
lantic extending  from  Atlanta  to  Chattanooga,  operates  the  line 
all  the  way  from  Atlanta  through  Chattanooga  to  Nashville. 

The  Louisville  k  Xashville  road  by  virtue  of  its  o\vnership 
of  a  majority  of  the  stock  of  the  Nashville,  Chattanooga  &  St. 
Louis  Railway,  can  name  the  entire  board  of  directors  and  has 
the  power  to  control  the  operations  of  the  latter  road.  If  com- 
petition of  the  Nashville,  Chattanooga  &  St.  Louis  Railway 
Company  A\nth  the  Louisville  &  Nashville  Railroad  Company 
on  traffic  from  the  east  to  Nashville  should  for  any  reason  be- 
come objectionable  to  the  Louisville  &  Nashville  road,  it  pos- 
sesses tJie  power  to  control  or  put  an  end  to  that  competition. 

The  two  roads,  however,  have  separate  and  distinct  corps  of 
officers  and  employees  and  appear  to  be  in  active  competition  for 
traffic  from  eastern  seaboard  cities  to  Nashville.  The  Louis- 
ville &  Nashville  road  has  no  interest,  as  stockholder  or  other- 
wise, in  any  railroad  east  of  Augusta  or  in  any  ocean  steamship 
company  whose  vessels  ply  from  South  Atlantic  ports  to  New 
York  and  other  eastern  seaboard  cities. 

The  competition  of  the  Nashville,  Chattanooga  &  St.  Louis 
Railway,  as  a  member  of  the  lines  through  Chattanooga  to  Nash- 
ville, with  the  Louisville  &  Nashville  Railroad,  as  a  member 
of  the  lines  through  Cincinnati  to  Nashville,  for  traffic  from 
eastern  seaboard  cities  to  Nashville  does  not  affect  the  rates  to 
Nashville.  The  rates  of  the  lines  through  Chattanooga  and 
through  Cincinnati  are  the  same  and  have  been  the  same  as  now 
for  a  long  period  of  time.  There  is  active  competition  between 
the  two  sets  of  lines  for  business,  but  that  competition  is  at  the 
''established  rates/'  There  has  been  no  competition  affecting 
rates  since  the  rates  were  established  by  the  Southern  Railway 
&  Steamship  Association  more  than  18  years  ago. 

The  Louisville  &  Nashville  Railroad  Company  was  not  made 
a  party  defendant  in  the  former  case  before  the  Commission, 
and  was  not  embraced  in  the  order  in  that  case,  but  it  is  a  party 
defendant  in  the  present  case.  After  suit  had  been  instituted 
in  court  to  enforce  the  order  in  the  former  case,  the  Louisville 
&  Nashville  Railroad  Company,  not  having  been  made  a  party 
defendant  to  that  suit,  came  in  voluntarily  and  filed  an  answer 
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jointly  with  the  Central  Railroad  &  Banking  Company  of 
Georgia  and  was  subsequently  made  a  party  to  that  suit  by 
order  of  the  court.  In  its  answer  it  alleged  its  joint  operation 
of  the  line  from  Augusta  to  Atlanta  and  its  ownership  of  a 
majority  of  the  capital  stock  of  the  Nashville,  Chattanooga  & 
St.  Louis  Railway,  and  in  paragraph  9  of  that  answer  admitted 
its  participation  jointly  with  its  co-respondent,  the  Central  Rail- 
road &  Banking  Company  of  Georgia,  in  the  rates  from  eastern 
seaboard  cities  to  Chattanooga  and  to  Nashville.  The  Louis- 
ville &  Nashville  road,  therefore,  being  also  a  member  of  the 
lines  via  Cincinnati  to  Nashville,  participates  both  in  the  rates 
of  those  lines  and  in  the  rates  of  the  lines  through  Chattanooga 
to  Nashville. 

11.  By  steamboats  operating  on  the  Cumberland  River  and 
connecting  with  Ohio  and  Mississippi  river  boats,  Nashville  has 
water  conmiunication  with  Cincinnati,  Louisville,  Evansville, 
Brookport  or  Paducah,  and  Cairo. 

The  Cumberland  River  is  navigable  from  T^/o  to  10  months 
in  the  year,  an  average  of  about  8V2  months.  On  shipments 
by  the  Ohio  and  Cumberland  rivers  from  Cincinnati  to  Nash- 
ville, the  traffic  is  transferred  from  the  Ohio  River  boat  to  the 
Cumberland  River  boat  at  Evansville  or  Paducah. 

The  distance  from  Cincinnati  to  Nashville  bv  the  Ohio  and 
Cumberland  rivers  is  690  miles  and  by  all-rail  (the  Louisville 
&  Nashville  road)  295  miles.  From  Evansville  to  Nashville  by 
river  the  distance  is  340  miles  and  by  rail  154  miles.  The 
time  by  boat  from  Cincinnati  to  Nashville  is  6  days,  and  for 
the  round  trip  12  days.  The  time  from  Evansville  to  Nashville 
is  21/2  days  and  for  the  round  trip  about  6  days. 

There  is  no  material  amount  of  traffic  from  New  York  and 
other  eastern  seaboard  cities  which  moves  to  Nashville  by  boat 
on  the  Ciunberland  River.  There  are  no  through  rates  pub- 
lished or  agreed  upon  from  eastern  seaboard  cities  by  rail  to 
Cincinnati  or  Evansville  and  thence  by  river  to  Nashville,  and 
there  never  have  been  such  through  rates.  The  boat  lines  from 
Cincinnati  and  from  Evansville  to  Nashville  have  no  published 
rates.  The  largest  business  done  by  boats  on  the  Cumberland 
River  from  Ohio  River  points  to  Nashville  is  the  grain  business. 
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The  bulk  of  the  traffic  besides  grain  transported  on  the  Cum- 
berland River  from  Evansville  to  Nashville  consists  of  buckets, 
brooms,  sieves,  wooden  ware,  molasses  and  glucose. 

The  rail  lines  have  great  advantages  over  the  river  lines  and 
merchants  much  prefer  the  former.  It  is  only  when  the  rail 
rates  are  excessive  or  unreasonable  that  they  resort  to  the  river. 
And  the  goods  and  conmiodities  shipped  by  Nashville  mer- 
chants by  river  to  Xash^dlle  are  for  the  most  part,  if  not  entirely, 
traffic  as  to  which  time  is  not  an  element  of  importance.  The 
risk  by  river  is  greater  than  by  rail  and  river  traffic  from  Cin- 
cinnati to  Nashville  is  insured. 

Since  the  advent  of  railways,  the  business  of  river  lines  on 
long  through  hauls  has  almost  entirely  ceased  and,  although  the 
rail  rat43s  from  Cincinnati,  Louisville  and  Evansville  to  Nash- 
ville are  much  higher  than  the  river  rates,  the  railroads  get  all 
but  an  inconsiderable  portion  of  the  business. 

Nash^nlle  merchants  testify  that  they  have  the  Cumberland 
River  to  rely  upon  for  protection  from  excessive  rates  by  rail 
and  that  a  material  increase  in  the  present  rail  rates  would  force 
them  to  resort  to  a  large  extent  to  the  river  line. 

Before  the  rail  lines  were  completed  to  Nashville,  traffic  came 
from  eastern  seaboard  cities  by  the  Pennsylvania  Railroad  to 
Pittsburg  and  thence  by  the  Ohio  and  Cumberland  rivers  to 
Nashville,  but  there  were  no  through  rates  and  no  through 
billing. 

The  Nashville,  Chattanooga  &  St.  Louis  road,  connecting 
Chattanooga  with  Nashville,  was  completed  in  1854,  five  years 
before  the  completion  of  the  Louisville  &  Nashville  road  to 
Nashville.  The  construction  of  the  former  road  commenced  at 
Nashville  and  extended  east  to  Chattanooga.  After  it  had 
"been  completed  as  far  east  as  Stevenson,  a  point  38  miles  from 
Chattanooga,  rates  were  made  from  New^  York  for  the  trans- 
portation of  traffic  via  Charleston  to  Chattanooga,  thence  by  the 
Tennessee  River  to  Caperton's  Landing,  thence  4  miles  by  wagon 
to  Stevenson  and  thence  by  rail  to  Nashville.  The  first  through 
rates  from  the  east  to  Nashville  were  made  over  this  line  through 
Chattanooga. 

The  testimony  is  that  wlien  the  Nashville,  Chattanooga  &  St. 
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Louis  road  was  completed  from  Nashville  to  Chattanooga  the 
competition  it  met  on  traffic  from  the  east  to  Xashville  was  that 
of  the  Cumberland  River,  and  that  when  the  Louisville  &  Xash- 
ville  road  was  subsequently  completed  from  Cincinnati  to  Xash- 
ville  the  Cumberland  River  competition  was  "transferred"  to 
that  road,  and  the  Xashville,  Chattanooga  &  St,  Louis  road  had 
to  meet  the  rates  of  that  road  thus  influenced  by  Cumberland 
River  competition. 

The  Cumberland  River  is  stated  bv  defendants'  witnesses  to 
be  and  to  have  been  the  controlling  competitive  force,  or  in  the 
language  of  a  witness,  the  "common  enemy,"  which  the  rail 
lines  from  the  east  to  Xashville  have  to  meet ;  and  that  because 
of  this  competition  by  the  Cumberland  River  the  If  ashville  rates^ 
even  before  the  completion  of  the  roads  to  Nashville  were  lower 
than  the  Chattanooira  rates.  It  is  to  be  noted  that  at  that  time 
and  until  a  comparatively  recent  period,  the  Tennessee  River 
was  not,  as  it  now  is  by  the  completion  of  the  canal  through  the 
Mussel  Shoals  referred  to  in  the  next  subdivision  of  this  report 
and  opinion,  opened  up  for  continuous  transportation  from 
Chattanooga  to  the  Ohio  River. 

Nevertheless,  upon  all  the  evidence  in  this  case  and  our  gen- 
eral knowdedge  of  the  situation,  we  are  convinced  and  find 
that  the  rates  accepted  for  the  transportation  of  eastern  mer- 
chandise to  Nashville  are  not  forced  upon  the  carriers  by  water 
competition  for  that  traffic.  The  competition  w^hich  the  lines 
via  Chattanooga  meet  is  distinctly  the  competition  of  the  trunk 
lines  and  the  LouisviHe  &  Nashville  road  whose  northern  ter- 
mini are  at  points  on  the  Ohio  river;  it  results  from  the  fact 
that  the  trunk  line  basis  of  rates  was  long  ago  extended  to 
Nashville.  In  this  connection  we  repeat  the  finding  in  the 
former  case,  as  follows : 

"The  river  rates  are  now  considerably  lower  than  the 
rail  rates,  and  more  or  less  of  the  local  traffic  goes  by  water ; 
but  the  through  business  from  Atlantic  cities,  saving  the 
time,  distance  and  cost  of  breaking  bulk  at  Cincinnati, 
would  continue  to  go  by  rail,  in  our  judgment,  even  if  the 
disparity  between  land  and  water  rates  were  materially 
greater  than  it  is  now.     There  might,  of  course,  be  such 
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an  advance  in  rail  rates  that  shipments  from  the  east  would 
take  the  water  route  from  Cincinnati.  What  amount  of 
difference  would  produce  that  result  it  is  impossible  to  de- 
termine from  the  testimony ;  but  we  find  that  such  differ- 
ence might  be  substantially  greater  than  it  is  at  present 
without  important  effect  upon  the  railroad  tonnage  from 
the  east,  and  that  the  through  rate  to  ^Nashville  is  in  no 
sense  controlled  by  water  competition  at  that  point,  either 
actually  encountered  or  seriously  apprehended." 

12.  By  means  of  boats  on  the  Tennessee  River,  Chattanooga 
now  has  continuous  water  transportation  from  Chattanooga  to 
Paducah  at  the  confluence  of  the  Tennessee  and  Ohio  rivers  and 
to  Ohio  and  Mississippi  river  points,  St.  Louis,  Cairo,  Evans- 
ville,  Louisville  and  Cincinnati.  The  Tennessee  River  is  navi- 
gable from  Chattanooga  to  the  Ohio  River  from  8  to  10  months 
during  tlie  year,  an  average  of  9  months.  The  distance  by  the 
Tennessee  River  from  Paducah  to  Chattanooga  is  464  miles 
and  it  takes  from  3  to  4  days  for  a  boat  to  go  from  Paducah  to 
Chattanooga. 

When  the  complaint  in  the  former  case  before  the  Comimis- 
sion  was  filed,  continuous  transportation  by  the  Tennessee  River 
from  Chattanooga  to  Paducah  and  the  Ohio  River  was  inter- 
rupted by  the  Mussel  Shoals.  A  canal  was  then  being  built  by 
the  government  through  the  shoals  and  it  was  opened  in  No- 
vember, 1890.  Since  that  time  it  has  been  maintained  "in  a 
state  of  efticiency  and  readiness  for  use  throughout  the  entire 
year,  and  there  has  been  a  steady  annual  increase  in  the  num- 
ber of  vessels  passing  through  the  canal."  (Annual  Report 
upon  Improvements  of  Tennessee  River  by  the  United  States 
Chief  of  Engineers  for  the  year  1901,  p.  466.) 

The  boats  on  the  Tennessee  River  running  from  Chattanooga 
to  Florence  and  Paducah  have  increased  from  16  in  1890  to 
54  in  1899,  and  the  tonnage  of  traffic  has  increased  from  78,820 
tons  in  1892  to  253,340  tons  in  1899. 

The  bulk  of  the  traffic  from  jSTew  York  and  other  eastern  sea- 
board cities  to  Chattanooga  is  shipped  by  ocean  to  Norfolk 
and  thence  by  rail  to  Chattanooga,  but  shipment  from  those 
cities  to  Cincinnati  or  Paducah  and  thence  by  river  to  Chat- 
10  L  C.  C.  Rep. 


128  INTERSTATE  COMMERCE  EEPOETS. 

tanooga  is  practicable.  Such  shipments  are  made  but  not  to 
any  material  extent  in  consequence  of  the  great  advantage  of 
the  direct  all-rail  or  rail-and-ocean  lines  via  Norfolk  to  Chat- 
tanooga. 

A  large  proportion  of  the  business  of  boats  on  the  Tennessee 
Eiver  originates  in  Chicago,  St.  Louis  and  Louisville  and  there 
is  a  considerable  tonnage  of  traffic  from  Cincinnati  and  Evans- 
ville.  Traffic  from  Cincinnati,  Louisville  and  Evansville  is 
transferred  at  Paducah. 

In  order  to  protect  themselves  from  excessive  rates  by  rail 
and  to  meet  the  discrimination  in  rates  against  Chattanooga  and 
in  favor  of  Nashville,  the  Chattanooga  merchants  have  estab- 
lished a  boat  line  on  the  Tennessee  River  operating  between 
Chattanooga  and  Paducah  and  points  on  the  Ohio  River.  The 
steamer  Avalon  of  this  line  has  a  tonnage  of  305  tons  and  from 
February  6  to  July  4,  1901,  it  made  15  round  trips  throu^ 
the  Mussel  Shoals  to  Paducah  carrying  674  passengers  and 
3,557  tons  of  freight.    This  steamer  also  goes  to  Cairo. 

The  principal  traffic  transported  on  the  Tennessee  River  con- 
sists of  general  merchandise,  lumber,  hay  and  grain,  cotton  and 
cotton  seed,  flour,  peanuts,  produce,  fertilizers,  live  stock,  logs 
and  wood,  railroad  ties,  staves,  stone,  sand  and  gravel. 

13.  On  traffic  from  New  York  and  other  eastern  seaboard 
cities  consigned  to  Chattanooga  via  Cincinnati,  the  proportion 
of  the  through  rates  charged  by  the  Trunk  Lines  up  to  Cincin- 
nati are  the  regular  rates  of  those  lines  on  traffic  consigned  to 
Cincinnati,  but  on  traffic  consigned  via  Cincinnati  to  Xash- 
ville  those  proportions  vary  slightly  from  the  regular  rates  to 
Cincinnati. 

By  comparing  the  excesses  of  the  Chattanooga  rates  over  the 
Nashville  rates  with  the  excesses  of  the  proportions  charged  by 
the  Cincinnati,  New  Orleans  &  Texas  Pacific  road  from  Cin- 
cinnati to  Chattanooga  over  the  proportions  of  the  Louisville  & 
Nashville  road  from  Cincinnati  to  Nashville,  it  wall  be  per- 
ceived that  there  is  no  material  difference  between  them;  the 
former  exceeding  the  latter  by  a  small  fraction  on  class  1,  and 
the  latter  exceeding  the  former  to  a  small  extent  on  the  remain- 
ing classes. 
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Chattanooga  is  entitled  to  the  benefit  of  low  Trunk  Line  rates 
to  Cincinnati  and  has  it  to  practically  the  same  extent  as  Nash- 
ville. The  difference  in  rates  between  the  two  cities  begins  at 
Cincinnati  and  results  from  the  higher  rates  charged  by  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  road  from  Cincinnati 
to  Chattanooga  than  are  charged  by  the  Ix>uisville  &  Nashville 
road  from  Cincinnati  to  Nashville. 

If  the  proportions  of  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  road  from  Cincinnati  to  Chattanooga  were  reduced  so 
as  to  make  them  not  higher  than  the  proportions  of  the  Louis- 
ville &  Nashville  road  from  Cincinnati  to  Nashville,  the  Chat- 
tanooga rates  would  be  about  as  high  as,  or  not  materially  dif- 
ferent from,  the  Nashville  rates  from  the  eastern  seaboard  cities. 
The  distance  by  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
road  from  Cincinnati  to  Chattanooga  exceeds  the  distance  by  the 

Louisville  &  Nashville  road  from  Cincinnati  to  Nashville  bv 

t/ 

about  37  miles.  It  is  testified  that  this  "slight  difference"  in 
distance  is  immaterial  and  had  nothing  to  do  with  fixing  the 
rates. 

Some  traffic  from  the  east  comes  to  Chattanooga  via  Cincin- 
nati, but  the  most  of  it  comes,  as  before  stated,  via  the  Virginia 
ports,  Norfolk  and  Newport  News,  and  the  direct  short  rail  lines 
to  Chattanooga. 

There  is  no  evidence  that  anv  traffic  from  the  east  comes  to 
Chattanooga  via  Cincinnati  and  Nashville  or  via  Evansville  and 
Nashville. 

14.  Trunk  Line  territory  proper  lies  east  of  the  Mississippi 
and  north  of  the  Ohio  and  Potomac  rivers  and  Southern  terri- 
tory is  that  east  of  the  Mississippi  and  south  of  those  rivers. 
Nashville,  as  well  as  Chattanooga,  is  in  Southern  territory,  but 

Nashville  is  not  as  far  removed  from  Trunk  Line  territorv  as 

I.' 

Chattanooga.  Nashville  by  the  Louisville  &  Nashville  road  is 
155  miles  from  Trunk  Line  territory  at  Evansville,  185  miles 
at  Louisville  and  301  miles  at  Cincinnati.  Chattanooga  by  the 
Cincinnati,  New  Orleans  k  Texas  Pacific  Railwav  is  338  miles 
from  Trunk  Line  territorv  at  Cincinnati  and  bv  the  Louisville 
&  Nashville  road  via  Nashville  is  306  miles  at  Evansville. 

Because  of  the  greater  density  of  population  and  greater 
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volume  of  traffic  in  Trunk  Line  territory  than  in  Southern  terri- 
tory, the  rates  charged  by  the  Trunk  Line  roads  can  be  and  are 
made  lower  than  in  Southern  territory. 

The  transportation  by  the  Louisville  &  Nashville  road  of 
eastern  traffic  from  Cincinnati  tf>  Xashville  is  through  Southern 
territory,  but  the  rates  charged  by  that  road  for  the  portion  of 
the  through  haul  from  Cincinnati  to  Nashville  are  practically 
extensions  of  Trunk  Line  rates,  the  rate  per  ton  per  mile  under 
those  rates  being  about  the  same  as  the  rate  per  ton  per  mile 
under  the  Trunk  Line  rates  from  the  east  to  Cincinnati.  In 
Paragraph  VIII  of  the  answer  of  the  Louisville  &  Nashville 
Railroad  Company  filed  in  this  case,  it  is  alleged  that  "the 
through  rates  from  Boston  and  Xew  York  to  Nashville  were 
fixed  by  the  Trunk  Lines  a  number  of  years  ago  and  are  prac- 
tically the  same  as  the  rates  in  force  to  points  taking  120  per 
cent  of  the  New  York-Chicago  rate."  Henderson,  Owensboro^ 
and  Paducah,  Ky.,  and  Cairo,  111.,  are  named  in  Paragraph  V 
of  the  answer  as  points,  besides  Nashville,  taking  120  per  cent 
of  the  New  York-Chicago  rate.  Whether  the  Nashville  rates 
via  Cincinnati  were  fixed  by  the  Trunk  Lines  or  not,  the  ma- 
terial fact  is,  as  above  stated,  that  the  rates  from  Cincinnati  to 
Nashville  over  the  Louisville  &  Nashville  road  are  practically 
extensions  to  Nashville  of  the  Trunk  Line  rates.  The  through 
rates  from  New  York  and  other  eastern  cities  via  Cincinnati 
to  Nashville  are,  in  the  language  of  the  witnesses,  "pro-rated 
all  the  way  to  Nashville,"  while  the  through  rates  via  Cincin- 
nati to  Chattanooga  are  not  pro-rated. 

15.  Nashville  competes  with  Cincinnati,  Louisville,  Evans- 
ville,  Paducah,  Cairo  and  [Memphis,  in  territory  between  Nash- 
ville and  those  cities.  Cincinnati,  Louisville  and  Evansville 
are  shorter  distance  points  than  Nashville  from  eastern  seaboard 
cities  by  the  direct  rail  or  rail-and-water  lines  and  their  rates 
are  lower  than  the  Nashville  rates. 

Any  material  advance  in  the  Nashville  rates  would  injure 
Nashville  in  that  competition  and  would  also  increase  the  river 
business  on  the  Cumberland  River. 

16.  Nashville  also  competes  with  Chattanooga  in  territory  be- 
twp'^n  Nashville  and  Chattanooga  on  the  line  of  the  Nashville, 
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Chattanooga  &  St.  Louis  Railway  and  in  territory  south  and 
west  of  Chattanooga  in  Tennessee,  Georgia  and  Alabama  on 
the  Memphis  &  Charleston,  Alabama  Great  Southern,  Western 
&  Atlantic  and  other  roads. 

On  the  line  of  the  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way between  Nashville  and  Chattanooga,  Nashville  has  the  ad- 
vantage in  rates  over  Chattanooga.  The  combinations  of  the 
through  rates  on  class  1  goods  from  New  York,  for  example,  to 
Chattanooga  with  the  local  rates  from  Chattanooga  to  stations 
on  the  Nashville,  Chattanooga  &  St.  Louis  Railway  between 
Chattanooga  and  Nashville,  exceed  to  a  material  extent  the  com- 
binations of  the  through  rates  to  Nashville  with  the  local  rates 
from  Nashville  to  those  stations,  and  Chattanooga  merchants 
testify  that  they  cannot  sell  goods  shipped  from  the  east  on 
terms  of  equality  in  competition  with  Nashville  merchants  in 
territory  west  of  a  point  30  miles  from  Chattanooga  and  121 
miles  from  Nashville  on  the  Nashville,  Chattanooga  &  St.  Louis 
Railway  and  that  they  are  forced  to  sell  at  a  much  less  profit 
in  that  territory,  if  they  sell  at  all,  than  Nashville  merchants 
realize. 

The  Nashville  merchants  also  have  a  material  advantage  in 
rates  over  Chattanooga  merchants  in  territory  west  of  Chat- 
tanooga on  the  Memphis  &  Charleston  (now  Southern)  road 
and  at  a  number  of  points  on  the  roads  south  of  Chattanooga 
in  Georgia  and  Alabama  much  nearer  to  Chattanooga  than  to 
Nashville. 

The  testimony  of  a  large  number  of  Chattanooga  mer- 
chants was  taken,  and  it  shows  that  the  growth  of  Chat- 
tanooga and  her  mercantile  business,  particularly  "jobbing  busi- 
ness," have  been  greatly  retarded  by  the  materially  higher  rates 
from  the  east  to  Chattanooga  tlian  to  Nashville. 

At  the  time  when  the  lower  rates  from  the  east  to  Nashville 
than  to  Chattanooga  were  established,  Chattanooga  was  a  small 
town  with  only  one  partially  wholesale  house,  while  Nashville 
had  12  or  13  wholesale  houses.  Nashville  was  then  recognized 
as  the  distributing  point  for  the  section  of  country  up  to,  if  not 
including,  Chattanooga.  The  situation  in  this  respect  haa 
changed.  It  is  conceded  that  Chattanooga  is  now  entitled  to 
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recognition  and  treatment  as  a  distributing  center,  that  her 
"shipping  facilities  are  superior  to  those  of  either  Nashville  or 
Kiioxville"  and  that  "taking  into  account  the  claims  of  those 
cities,  the  legitimate  trade  of  Chattanooga  covers  a  strip  of  te^ 
ritory  extending  northeast  and  southwest  a  distance  of  about  200 
miles  in  length  by  about  125  miles  in  width." 

At  the  same  time,  we  are  constrained  to  find,  as  a  deduction 
from  the  foregoing  and  other  facts  appearing  in  the  record,  that 
the  circumstances  and  conditions  under  which  this  eastern  traf- 
fic is  carried  to  Nashville  are  not  substantially  similar  to  the 
circumstances  and  conditions  under  which  the  same  traffic  is 
carried  to  Chattanooga.  The  lower  rates  to  Nashville  via  the 
Ohio  river  gateways  are  not  made  or  controlled  by  the  lines 
operating  via  Chattanooga,  and  the  latter  are  under  compulsion 
to  meet  those  rates  or  forego  participation  in  the  traffic  from 
the  eastern  seaboard  to  Nashville. 

Conclusions. 

The  facts  appearing  in  the  present  case  are  not  materially  dif- 
ferent from  those  disclosed  in  the  former  proceeding.  While 
minor  changes  have  taken  place  since  the  prior  investigation, 
the  salient  features  of  the  situation  remain  practically  unaltered 
It  is  clear  now  as  it  was  then  that  the  lower  rates  from  eastern 
seaboard  cities  to  Nashville  than  to  Chattanooga  give  Xashville 
merchants,  on  traffic  from  those  cities,  an  advantage  over  Chat- 
tanooga merchants  in  territory  which  may  be  said  to  be  nat- 
urally tributary  to  Chattanooga;  it  is  equally  clear  that  this 
disparity  in  charges  has  its  origin  and  alleged  justification  in 
differences  of  circumstances  and  conditions  which  have  existed 
in  substantially  the  same  form  for  many  years.  In  its  practical 
aspects  the  problem  has  not  been  simplified  by  lapse  of  time, 
while  the  law  from  which  the  Commission  derives  its  authority 
has  meanwhile  received  repeated  and  binding  construction.  The 
theory  upon  which  our  former  ruling  was  based  has  been  de- 
clared unsound,  and  it  is  obviously  our  duty  to  test  the  facts 
presented  in  this  case  by  the  law  as  it  has  been  interpreted  for 
our  guidance.  If  these  facts  do  not  show  a  violation  of  the 
regulating  statute,  as  that  statute  has  been  construed,  we  should 
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SO  decide,  whatever  appears  to  be  the  injustice  suffered  by  Chat- 
tanooga, since  the  making  of  an  order  which  would  not  be  en- 
forced by  the  courts  would  be  useless  and  unwarranted. 

In  the  light  of  various  decisions  of  the  Supreme  Court,  and 
as  stated  in  the  foregoing  findings,  we  cannot  seriously  doubt 
that  the  trafiic  in  question  is  carried  to  Nashville  and  Chat- 
tanooga, respectively,  under  substantially  different  circum- 
stances and  conditions.  This  being  so,  the  action  of  the  carriers 
in  maintaining  a  higher  rate  for  the  shorter  haul  to  Chattanooga 
cannot  be  regarded  as  unlawful  under  the  fourth  section  of  the 
act,  or  otherwise  condemned  merely  because  a  lower  rate  is 
granted  to  Xashville.  This  question  is  now  so  well  settled  as 
not  to  be  open  to  discussion. 

We  have  no  authority,  even  if  we  had  the  disposition,  to  Re- 
quire an  advance  of  the  Nashville  rates.  Those  rates  are  the 
product  of  influences  which  have  long  been  in  potent  operation. 
They  are  rates  to  which  many  and  important  commercial  inter- 
ests are  adjusted  and  on  which  those  interests  are  largely  de- 
pendent. The  testimony  shows  that  Nashville  had  lower  rates 
from  the  east  than  Chattanooga  before  the  railroads  were  con- 
structed between  Cincinnati  and  Nashville  and  between  Chat- 
tanooga and  Nashville,  and  these  lower  rates  to  Nashville  have 
ever  since  been  in  force.  Their  origin  and  continuance  are  at- 
tributed to  the  fact  that  Nashville  is  much  nearer  to  Trunk  Line 
territory  than  is  Chattanooga,  and  to  the  fact  of  water  competi- 
tion by  the  Ohio  and  Cumberland  rivers.  Before  the  rail  lines 
were  extended  to  Nashville,  traflic  from  eastern  seaboard  cities 
came  by  the  Pennsylvania  Railroad  to  Pittsburg  and  thence  by 
the  Ohio  and  Cumberland  rivers  to  Nashville.  When  the  Nash- 
ville, Chattanooga  &  St.  Louis  road  was  opened  between  Chat- 
tanooga and  Nashville,  which  was  prior  to  the  completion  of 
the  Louisville  &  Nashville  road  from  Cincinnati  and  Evansville 
to  Nashville,  the  competition  it  met  on  traflSc  from  the  east  to 
Nashville  was  that  via  the  Cumberland  and  Ohio  rivers;  and 
when  the  Louisville  &  Nashville  road  was  subsequently  con- 
structed from  Cincinnati  to  Nashville,  the  evidence  shows  that 
the  competition  of  the  Cumberland  and  Ohio  rivers  was  "trans- 
ferred" to  that  road,  and  that  the  Nashville,  Chattanooga  &  St. 
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Louis  road  had  then  to  meet  the  rates  of  the  Louisville  &  Nash- 
ville road  thus  influenced  by  Cumberland  and  Ohio  river  com- 
petition. 

It  is  virtually  undisputed  that  Nashville  rates  from  the  east 
are  the  result  of  this  competition,  coupled  with  the  interest  of 
the  Louisville  &  Nashville  road  to  maintain  the  commercial  im- 
portance of  Nashville.  The  competition  at  Chattanooga, 
whether  of  carriers  or  commercial  forces,  has  not  been  equally 
effective,  as  is  evidenced  by  the  fact  that  it  has  not  reduced 
Chattanooga  rates  to  the  level  of  Nashville  rates.  In  deciding 
the  former  case  the  Supreme  Court  said  (East  Tennessee,  V.  <6 
G,  R.  Co.  V.  Interstate  Commerce  Commiss^ion,  181  U.  S.  19, 
45  L.  ed.  726,  21  Sup.  Ct.  Rep.  516) : 

"Competition  which  is  real  and  substantial  and  exercises 
a  potential  influence  on  rates  to  a  particular  point,  brings 
into  play  the  dissimilarity  of  circumstances  and  conditions 
prescribed  by  the  statute,  and  justifies  the  lesser  charge  to 
the  more  distant  and  competitive  point  than  to  the  nearer 
and  non-competitive  point,  and  this  right  is  not  destroyed  by 
the  mere  fact  that  incidentally  the  lesser  charge  to  the  com- 
petitive  point  may  seemingly  give  a  preference  to  that  point 
and  the  greater  rate  to  the  non-competitive  point  may  ap- 
parently engender  a  discrimiiiation  against  it." 

The  principle  or  rule  here  laid  down  would  apply,  and  was 
evidently  intended  to  apply,  to  a  case  where  both  points  are 
competitive,  but  where  competition  has  resulted  in  lower  rates 
to  the  longer  than  to  the  shorter  distance  point 

It  is  further  shown  that  Nashville  competes  with  Cincinnati, 
Louisville,  Evansville,  Cairo  and  other  Ohio  river  points  in  ter- 
ritory north  and  west  of  Nashville ;  that  rates  from  the  east  to 
those  Ohio  river  points  are  lower  than  to  Nashville;  that  the 
present  Nashville  rates  are  necessary  to  enable  Nashville  to 
engage  in  this  competition  and  were  fixed,  partly  at  least,  with 
reference  to  that  fact ;  that  even  under  these  rates  Nashville  is 
at  a  disadvantage  in  the  greater  part  of  that  territory ;  and  that, 
therefore,  an  increase  of  Nashville  rates  would  place  Nashville 
at  quite  as  great  a  disadvantage  in  comparison  with  Ohio  river 
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points  as  Chattanooga  is  now  under  in  comparison  with  Nash- 
ville. In  a  word,  we  regard  it  impracticable  to  relieve  Chat- 
tanooga by  advancing  the  Nashville  rates. 

The  whole  case,  therefore,  comes  to  the  question  of  the  reason- 
ableness of  the  Chattanooga  rates.  While  there  is  more  or  less 
evidence  of  a  persuasive  character,  standing  by  itself,  that  these 
rates  are  unreasonably  high,  such  as  the  fact  that  they  are  greater 
per  ton  mile  than  the  average  of  roads  in  Southern  territory  and 
throughout  the  United  States,  and  are  the  same  as  rates  for 
longer  hauls  through  Chattanooga  to  Sheffield,  Tuscumbia,  Flor- 
ence and  a  few  other  points  in  the  same  territory,  ^vith  other 
facts  of  similar  import,  the  force  of  this  evidence  is  materially 
modified,  if  not  overcome,  by  the  kindred  fact  that  Chattanooga 
rates  are  no  higher  than  rates  to  Atlanta,  Rome,  and  a  large 
number  of  other  places  with  which  Chattanooga  is  grouped. 

It  is  frequently  asserted,  and  with  apparent  reason,  that  At- 
lanta is  the  most  strongly  competitive  point  in  the  south,  and  it 
is  situated  somewhat  nearer  the  eastern  seaboard  than  Chatta- 
nooga. The  rates  to  the  Atlanta  group  are  the  basis  upon  which 
numerous  rates  are  adjusted  throughout  an  extensive  area,  and 
these  rates  are  applied  to  a  large  volume  of  traffic.  The  At- 
lanta rates  are  the  outgrowth  of  competition  between  a  number 
of  independent  lines,  and  there  is  no  proof  that  these  rates  are 
imreasonable,  except  such  proof  as  appears  in  this  case  respect- 
ing the  reasonableness  of  the  same  rates  to  Chattanooga.  The 
fact  that  rates  for  the  shorter  haul  to  Chattanooga  are  higher 
than  for  the  longer  haul  through  Chattanooga  to  Nashville,  or 
for  the  longer  haul  to  Evansville,  does  not  warrant  the  conclu- 
sion, under  the  decisions  referred  to,  that  the  Chattanooga  rates 
are  unreasonable,  because  the  rates  to  Nashville  and  Evansville 
are  controlled  by  competitive  forces  w^hich  do  not  operate  with 
like  effect  on  rates  to  Chattanooga. 

As  above  indicated,  Chattanooga  is  '^grouped,"  or  classed  for 
rate-making  purposes,  with  Atlanta  and  some  23  other  points 
in  Georgia,  Alabama  and  Mississippi,  all  of  which  take  the 
same  rates  from  the  east.  It  is  claimed  by  the  defendant  car- 
riers, and  there  is  no  evidence  to  the  contrary,  that  a  reduction 
of  the  rates  to  Chattanooga  would  require  a  reduction  in  the 
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rates  to  Atlanta  and  all  other  points  taking  the  same  rates ;  that 
this  in  turn  would  require  a  corresponding  reduction  in  rates  to 
other  localities  outside  the  Atlanta  and  Chattanooga  group;  and 
that,  in  short,  the  ultimate  and  necessary  result  would  be  a  re- 
duction in  rates  throughout  the  entire  Southern  territory,  with 
a  consequent  loss  of  revenue  which  the  roads  serving  that  ter- 
ritory are  unable  to  bear. 

Whatever  may  be  said  of  this  contention,  and  we  doubt 
whether  it  is  well  founded  to  the  extent  claimed,  it  seems 
clear  that  a  reduction  of  the  Chattanooga  rates,  without  a  like 
reduction  in  rates  to  Atlanta  and  the  other  points  with  which 
Chattanooga  is  grouped,  would  give  Chattanooga  an  advantage 
to  which  that  town  is  not  showTi  to  be  entitled.  In  that  ease  At- 
lanta and  other  distributing  points  would  be  in  much  the  same 
position  with  reference  to  Chattanooga  that  Chattanooga  is  now 
with  reference  to  Xashville.  Aloreover,  so  far  as  we  can  see, 
the  facts  in  this  case  w^hich  are  claimed  to  establish  the  un- 
reasonableness of  Chattanooga  rates  would  apply  with  equal 
force  to  rates  to  Atlanta  and  other  destinations.  IN'or  is  it  other- 
wise suggested  by  complainant.  Apparently,  therefore,  a  ruling 
that  Chattanooga  rates  are  unreasonable,  and  so  in  violation  of 
the  first  section  of  the  act,  would  inferentially  and  in  effect  con- 
demn as  unlawful  the  rates  to  Atlanta  and  many  other  points 
of  importance  which  have  long  had  the  same  rates  as  Chatta- 
nooga. 

Upon  the  facts  now-  appearing  we  are  not  satisfied  that  such 
a  ruling  is  warranted.  There  is  much  to  induce  belief  that  the 
Chattanooga  rates  are  excessive,  though  to  what  extent  it  would 
be  difficult  to  determine.  It  is  quite  apparent  that  these  rates, 
to  a  considerable  degree  at  least,  operate  to  restrict  the  com- 
mercial activities  of  Chattanooga,  particularly  in  its  competition 
with  Xashville;  and  there  is  little  reason  to  doubt  that  the 
charges  now  imposed  on  this  eastern  traffic  to  Chattanooga  should 
be  materially  reduced,  if  that  can  be  done  without  injustice  to 
the  carriers  and  localities  affected  by  a  readjustment.  While 
this  is  undoubtedly  true,  it  does  not  follow  that  these  rates  are 
shoA\Ti  to  be  unreasonable  within  the  meaning  of  the  first  sec- 
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tion  of  the  act ;  and  this,  it  should  be  remembered,  is  the  only 
question  we  have  authority  to  decide. 

It  appears  clear  to  us  that  the  Chattanooga  rates  cannot  be  in- 
dependently considered,  even  as  respects  their  reasonableness. 
They  are  embraced  in  and  connected  with  a  system  of  equalized 
rates  which  have  been  applied  for  many  years  throughout  an 
extensive  region,  and  are  closely  related  to  rates  in  a  still  larger 
area  comprising  the  greater  part  of  what  is  known  as  southern 
territory.  To  deal  intelligently  with  a  rate  question  of  such 
magnitude  and  complexity  seems  to  require  a  wider  survey  than 
this  record  permits.  Impressed  with  this  view,  we  feel  justified 
in  deferring  a  final  judgment  until  the  situation  can  be  investi- 
gated in  it5  larger  relations  and  a  more  confident  basis  found 
than  now  appears  for  declaring  that  this  comprehensive  system 
of  rates  is  imlawfully  maintained.  We  do  not  find  or  decide 
that  these  rates  are  reasonable;  we  only  say  that  they  are  not 
shown  to  be  othermse.  Upon  the  facts  now  presented,  and  the 
law  as  it  has  been  interpreted,  we  are  constrained  to  hold  that 
no  violation  of  the  act  has  been  established. 

It  follows  that  the  complaint  will  be  dismissed  without  preju- 
dice to  any  future  investigation. 

Clements,  Commissioner,  dissenting: 

I  do  not  agree  with  the  conclusion  of  the  Commission  dismiss- 
ing the  complaint  in  this  case  because  I  believe.  First,  that  the 
rates  to  Chattanooga  are  shown  to  be  unreasonable ;  and.  Second, 
because  I  believe  the  adjustment  and  relation  of  rates  to  Chatta- 
nooga and  Xashville,  respectively,  are  shown  to  be  unduly  pref- 
erential to  Xashville  and  prejudicial  to  Chattanooga.  The  gen- 
eral tenor  of  the  report  seems  to  this  effect  although  relief  to 
Chattanooga  is  denied,  for  the  reasons  therein  stated. 

It  is  said  in  the  conclusions  of  the  Commission  that  "there  is 
much  to  induce  belief  that  the  Chattanooga  rates  are  excessive, 
though  to  what  extent  it  would  be  difficult  to  determine.  It  is 
quite  apparent  that  these  rates,  to  a  considerable  degree  at  least, 
operate  to  restrict  the  commercial  activities  of  Chattanooga,  par- 
ticularly in  its  competition  with  Nashville;  and  there  is  little 
reason  to  doubt  that  the  charges  now  imposed  on  this  eastern 
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traffic  to  Chattanooga  should  be  materially  reduced,  if  that  can 
be  done  without  injustice  to  the  carriers  and  localities  affected 
by  a  readjustment." 

The  original  complaint  of  Chattanooga  was  presented  to  the 
Commission  in  April,  1890.  In  December,  1892,  the  Commis- 
sion, after  hearing  the  case,  partially  disposed  of  the  same  ac- 
cording to  its  interpretation  at  that  time  of  the  long  and  short 
haul  clause,  requiring  the  carriers  to  cease  and  desist  from 
charging  more  to  Chattanooga  than  to  Nashville,  unless  upon 
application,  as  provided  by  law,  and  upon  hearing  by  the  Com- 
mission, it  should  be  shown  that  a  greater  charge  for  the  shorter 
distance  was  justified.  In  the  report  of  the  Commission  at 
that  time  it  was  said :  "We  entertain  little  doubt,  therefore,  that 
equity  between  shipper  and  carrier  requires  some  reduction  in 
the  rates  now  enforced  on  Chattanooga  traffic  from  Atlantic 
points,  and  are  convinced  of  the  necessity  for  such  a  reduction 
to  secure  relative  justice  between  that  town  and  Xashville.  We 
refrain  from  further  statement  of  the  reasons  which  have  in- 
duced this  conclusion,  as  the  amount  to  which  the  Chattanooga 
rate  should  be  reduced  will  not  now  be  decided." 

Suit  was  begun  by  the  Commission  to  enforce  the  order  made 
at  that  time,  which,  having  passed  through  the  various  stages 
of  the  several  courts,  was  finally  determined  by  the  Supreme 
Court  of  tlie  United  States  in  1901  adversely  to  the  ruling  of 
the  Commission,  which  was  as  stated  under  the  so-called  long 
and  short  haul  provision  of  the  statute,  subject  to  the  right  of 
the  Commission  to  further  investigate  the  matter  and  determine 
the  questions  involved  according  to  law. 

The  present  complaint  is  substantially  a  continuation  of  the 
former  one,  but  was  made  and  has  been  heard  in  the  light  of  the 
interpretation  of  the  law  by  the  Supreme  Court  in  respect  to 
the  so-called  long  and  short  haul  rule,  leaving  for  the  determina- 
tion of  the  Commission  the  questions:  First,  the  alleged  un- 
reasonableness of  the  rates  to  Chattanooga,  and.  Second,  the  al- 
leged undue  and  unreasonable  discrimination  in  the  adjustment 
of  the  rates  to  Chattanooga  and  Nashville,  respectively.  The 
ground  upon  which  the  Supreme  Court  overturned  the  order  of 
the  Conunission  in  the  former  case  was  that  it  did  not  consider 
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competition   between    rail   carriers   to   l^ashville   and   compe- 
tition of  markets  affecting  the  rates  to  that  place. 

There  are  three  material  and  important  facts  shown  in  this 
case  which  were  not  shown  before  the  Commission  in  the  former 
case;  to-wit,  First,  that  transportation  by  water  is  quite  as  ef- 
fective to  Chattanooga  now  as  to  Nashville ;  Second,  that  all  of 
the  rates  in  question  are  the  product  of  the  concurrent  or  joint 
action  of  the  carriers  alleged  to  be  in  competition,  though  in 
fact  not  competing,  as  to  the  rates ;  but,  on  the  contrary,  estab- 
lishing the  same  and  maintaining  them  by  a  common  imder- 
standing  and  co-operation  in  restraint  of  competition;  Third, 
that  the  Louisville  &  Nashville  Railroad  Company  controls  the 
Xashville,  Chattanooga  &  St.  Louis  Railway  Company  and  its 
lines  by  the  ownership  of  a  majority  of  the  stock  of  the  latter 
company. 

It  is  true  that  some  of  these  facts  were  brought  out  in  the 
case  before  the  Court  for  the  enforcement  of  the  order  of  the 
Commission ;  but  the  Supreme  Court  appears  to  have  held  that 
they  could  not  be  considered  by  the  Court  in  upholding  a  de- 
cision by  the  Commission  not  based  upon  these  facts  but  upon  an 
erroneous  interpretation  of  the  long  and  short  haul  clause  where- 
bv  material  testimonv  had  been  excluded  from  its  consideration. 

In  a  pamphlet  published  jointly  by  the  defendants,  the  Louis- 
ville &  Nashville  Railroad,  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  and  the  Southern  Railway,  entitled  "Tennessee," 
there  appears  the  following : 

Chattanooga  is  the  terminus  of  more  leading  railway 
lines  and  is  reached  by  a  larger  number  of  competing  sys- 
tems than  any  other  point  in  the  South.  Extending  north 
to  Cincinnati,  a  distance  of  338  miles,  is  the  Cincinnati 
Southern  Railway,  a  part  of  the  Cincinnati,  New  Orleans 
&  Texas  Pacific  (Queen  &  Crescent)  System,  making  con- 
nection at  Burgen,  Ky.,  for  Louisville  and  the  Northwest. 
Washington,  New  York,  and  the  New  England  cities  are 
reached  by  the  Southern  Railway,  via  Knoxville,  Asheviile, 
and  Salisbury.  Atlanta  and  the  Southeastern  Atlantic 
Coast  and  Gulf  cities  are  reached  from  Chattanooga  by  two 
competing  lines,  the  Western  &  Atlantic  Railroad  and  the 
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Georgia  Division  of  the  Southern  Eaihvay.  Due  south  ex- 
tends the  Chattanooga,  Rome  &  Southern  Railroad,  a  dis- 
tance of  140  miles  to  Carrolton,  Ga.  The  Chattanooga 
Southern,  another  line  extending  southward  from  Chat- 
tanooga, has  been  completed  to  Gadsden,  Ala.,  a  distance  of 
ninety-one  miles  with  fair  prospects  of  being  extended  far- 
ther south  at  an  early  date.  To  the  southwest  the  Alabama 
Great  Southern  (Queen  &  Crescent)  reaches  Birmingham, 
Ala.,  and  ^feridian,  Miss.,  the  latter  city  being  distant  295 
miles  from  Chattanooga,  and  continuing  from  Meridian 
over  the  same  system  to  Xew  Orleans  and  Texas  points. 
Due  west  extends  the  Memphis  &  Charleston  Railroad  to 
Memphis,  310  miles,  and  northwest,  the  Nashville,  Chat- 
tanooga &  St,  Tvouis  Railway  reaches  Nashville  and  cities 
of  the  Northwest  and  Southwest. 

*  *  *  Geogi^aphically,  Chattanooga  is  so  situated 
as  to  eventually  become  a  jobbing  market  of  more  than  o^ 
dinary  importance.  The  numerous  lines  of  railway  radi- 
ating from  Chattanooga  like  the  spokes  of  a  wheel  and 
reaching  every  section  of  Tennessee  and  adjoining  states, 
warrants  this  statement.  Her  rivals  for  the  jobbing  trade 
are  Nashville,  151  miles  to  the  northwest;  Knoxville,  112 
miles  northeast;  and  Atlanta,  138  miles  south.  Her  ship- 
pi)ig  facilities,  however,  are  superior  to  those  of  either  of 
these  cities,  notably  so  in  the  cases  of  Nashville  and  Knox- 
ville.  Taking  into  account  the  claims  of  these  cities,  what 
might  be  termed  the  '^legitimate"  trade  of  Chattanooga  cov- 
ers a  strip  of  territory  extending  northeast  and  southwest, 
a  distance  of  about  200  miles  in  length  hy  125  miles  in 
width. 

These  statements  do  not  in  my  judgment  exaggerate  the  ad- 
vantageous natural  position  of  Chattanooga.  The  confederated 
action  of  these  carriers  and  others  h^s  greatly  impaired  the  vigor 
of  Chattanooga  in  this  field. 

The  Commission  finds  that  "the  Chattanooga  rates  from  east- 
ern seaboard  cities  yield  rates  per  ton  per  mile  much  greater 
than — in  most  instances  more  than  double — the  average  receipts 
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per  ton  per  mile  of  the  principal  defendants,  of  roads  through- 
out southern  territory  and  of  roads  throughout  the  United 
States."  "The  rates  in  question  from  New  York  and  other  east- 
em  seaboard  cities  to  Chattanooga  were  esttablished  by  the  roads 
AS  members  of  the  Southern  Railway  &  Steamship  Association, 
and  are  still  with  immaterial  exceptions  maintained  as  origi- 
nally fixed." 

The  rates  per  ton  per  mile  on  the  six  numbered  classes  for  the 
haul  of  848  miles  (short  line  distance)  from  New  York  to  Chat- 
tanooga are  as  follows : 

Classes. 

1    2.68  cents. 

2   2.31       " 

3   2.02       " 

4   1.72       " 

5   1.41       " 


6   1.15 


(( 


The  average  of  the  above  rates  per  ton  per  mile  to  Chatta- 
nooga being  1.88  cents. 

The  revenue  per  ton  per  mile  of  the  principal  defendants 
named  below,  taken  from  their  annual  reports  for  the  years  end- 
ing June  30,  1900,  and  1901,  is  shown  in  the  following  table; 

1900.         1901. 

Southern  Railway  Company 916  cts.  .936  ets. 

Louisville  &  Nashville  Railroad  Company 752  "  .772  ** 

Nashville,  Chattanooga  &  St.  L.  Ry.  Company 887  "  .883  " 

Cincinnati,  N.  O.  &  T.  P.  Ry.  Company 730  "  .745  " 

Chesapeake  &  Ohio  Railway  Company 343  "  .388  " 

Georgia  Railroad 1.135  "  1.097  " 

Central  of  Georgia  Railroad  Company 1.006  '*  1.0i54  " 

Norfolk  &  Western  Railway  Company 430  "  .401  " 


RATES  PER  TON  PER  MILE  FOR  THE  YEAR  ENDING  JUNE  30,  1900. 

Of  roads  in  West  Virginia,  Virginia,  North  Carolina  and  South 

Carolina •* 595  cts. 

Of  roads  in  Kentucky,  Tennessee,  Mississippi,  Alabama,  Georgia 

and  Florida 808 

Of  roads  throughout  I'nited  States 729    " 
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Illustrative  of  the  discrimination  of  the  present  adjustment 
of  rates  against  Chattanooga  and  in  favor  of  Xashville  the  fol- 
lowing table  is  inserted,  showing  combination  of  class  1  through 
rates  from  Boston  and  New  York  to  Chattanooga  and  Nashville 
with  local  class  1  rates  from  Chattanooga  and  Xashville  to  in- 
termediate stations  on  the  Nashville,  Chattanooga  &  St  Louis 
Railway,  and  distances  from  Chattanooga  and  Xashville  to  those 
stations : 

Distances      Distances      NaRbville       ChattaDooga 
To  from  from       Combloatiun     CombioatioD 

Nashville.  Cbuttanooga.       Rates.  I^tes. 

Bolivar 118  miles  33  miles  91+60=141  114+28=14^ 

Stevenson 113  "  38  "  01+60=141  114+30=144 

Bass 107  "  44  "  91+49=140  114+31=145 

Anderson 103  "  48  "  91+46=137  114+33=147 

Sherwood 97  •*  64  "  91+45=136  114+34=14^ 

Cowan 87  "  64  "  91+43=134  114+36=16a 

Decherd 82  "  69  "  91+42=133  114+39=16* 

Estill  Spring 77  "  74  "  91+40=131  114+40=164 

Tullahoma 69  "  82  "  91+38=129  114+43=167 

Normandy 02  "  89  "  91+35=126  114+43=167 

Haleys 50  "  93  "  91+35=126  114+46=160 

Wartracc 55  "  96  "  91+34=126  114+46=160 

Belle  Buckle 51  "  100  "  91+32=123  114+60=164 

Fosterville 46  "  105  "  91+31=122  114+60=164 

Christiana 42  '*  109  "  91+30=121  114+60=164 

Winsted 37  "  114  **  91+30=121  114+60=164- 

Murfreesboro 33  "  118  *»  01+25=116  114+50=164 

Florence 20  *'  125  "  91+22=113  114+60=164 

Wade 22  "  129  "  91+22=113  114+60=164 

Smyrna 20  '*  131  "  91+20=111  114+60=164 

lAvergne 10  •*  135  "  91+15=106  114+60=164 

Kimbro 13  "  137  "  91+15=106  114+60=164 

Mount  View 11  "  139  "  91+15=106  114+50=164 

Antioch 9  "  141  "  01+12=103  114+50=164 

Giencliffe 5  "  146  "  91+12=103  114+60=164 

On  all  the  other  classes  as  well  as  Class  1,  the  Combinations 
are  in  favor  of  Xashville. 

The  following  table  gives  the  combination  of  Class  1  rates 
from  Xew  York  to  Xashville  and  Chattanooga  with  the  local 
rates  from  those  points  to  certain  stations  in  Tennessee,  Missia- 
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sippi  and  Xorth  Alabama ;  also  distances  from  Chattanooga  and 
Nashville  to  those  stations: 


To 


Distances. 
From  From 


Nashville. 


Miles. 
Winchester,  Tenn 85 

Scottsboro,  Ala 131 

Stevenson,  Ala 113 

Gurley's,  Ala 146 

Hollywood,  Ala 126 

Woodville,    Ala 147 

Paint  Rock,  Ala 151 

Cowan,   Tenn 87 

Decherd,  Tenn 82 

Gadsden,  Tenn 210 

Anniston,  Ala 271 

Huntsville,  Ala 146 

Meridian,  Miss 360 

Enterprise,  Miss 376 

Decatur,  Ala 121 

Florence,  Ala 126 

Sheffield,  Ala 131 

Tuflcumbia,  Ala 134 


Chatta- 
nooga. 

Miles. 
72 

56 

38 

81 

51 

72 

76 

64 

69 

92 
137 

97 
296 
•312 
122 
173 
170 
165 


Rates. 

Nashville        Chatta- 
nooga. 
Combination..     Combi- 
nation. 


$1.33 
1.46 
1.41 
1.46 
1.46 
1.46 
1.46 
1.34 
1.33 
1.63 
1.63 
1.35 
1.74 
1.90 
1.35 
1.35 
1.35 
1.35 


$1.53 
1.55 
1.44 
1.58 
1.55 
1.57 
1.57 
1.50 
1.53 
1.71 
1.71 
1.54 
1.91 
2.07 
1.54 
1.64 
1.64 
1.64 


If  ashville,  it  will  be  perceived,  has  the  advantage  in  rates  over 
Chattanooga  at  all  these  stations,  many  of  which  are  beyond 
Chattanooga  from  Ifashville.  For  example,  at  Gadsden,  Ala- 
bama, 210  miles  from  Nashville  and  92  miles  south  from  Chat- 
tanooga, the  Chattanooga  combination  rate  exceeds  the  Nashville 
combination  rate  by  8  cents. 

The  following  table  gives  the  excesses  of  what  are  termed  the 
Nashville  corabinatioii  distances  over  the  Chattanooga  comhina- 
Hon  distances  to  the  stations  named  in  the  preceding  table  and 
also  the  excesses  of  the  Chattanooga  combination  rates  over  the 
Nashville  combination  rates  in  cents  per  hundred  pounds  and 
on  carloads  of  40,000  pounds.  By  combination  distances  is 
meant  the  distances  from  the  point  of  shipment,  New  York  in 
this  instance,  to  Chattanooga  and  Nashville,  respectively,  added 
to  the  distances  from  those  points  to  the  stations  named : 
10  I.  C.  C.  Rep. 
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Excesses  of  Nashville  combination  distances  over 
Chattanooga  combination  distanced. 


Winchester 164  miles 

Scottsboro 226  " 

Stevenson 226  " 

Gurleys 216  " 

Hollywood 226  '* 

Woodville 226  " 

Paint  Rock 226  " 

Cowan 174  " 

Decherd 164  " 

Gadsden 269  " 

Anniston 285  " 

Huntsville 200  " 

Meridian 216  " 

Enterprise 215  ** 

Decatur 150  " 

Florence 104  " 

Sheffield : 112  " 

Tuscumbia 120  ** 


Excesses  of  Chattanooga 
combination  rates  over 
Nashville  combiDation 
rates. 


In  cents  per 
100  lbs. 

20  oenta 

On  car- 
loads of 
40.000  IbB. 

$80.00 

9 

i< 

36.00 

3 

(» 

12.00 

12 

«( 

48.00 

9 

« 

36.00 

11 

« 

44.00 

11 

(( 

44.00 

16 

« 

64.00 

20 

(« 

80.00 

8 

« 

32.00 

8 

« 

32.00 

22 

it 

88.00 

17 

if 

68.00 

17 

« 

68.00 

19 

(( 

76.00 

29 

(*- 

116.00 

29 

« 

116.00 

29 

(( 

116.00 

The  shortest  all-rail  line  from  Xew  York  to  Chattanooga  is 
via  Alexandria,  84G  miles;  that  to  Nashville  is  via  Alexandria 
and  through  Chattanooga,  097  miles.  It  is  shown  that  the 
greater  part  of  the  freight  mcn'ing  from  the  east  to  both  Xash- 
ville  and  Chattanooga  moves  via  Norfolk,  sea  and  rail.  Chat- 
tanof)ga,  therefore,  is  materially  nearer  both  the  markets  of  pro- 
duction and  shipment,  and  Norfolk,  the  point  where  for  the 
most  part  the  sea  carriage  ends  and  the  rail  haul  begins.  Noth- 
ing else  appearing,  it  would  seem  clear  upon  this  situation  that 
Chattanooga  should  have  even  lower  rates  than  Nashville.  The 
reverse,  however,  is  the  fact,  and  this  is,  in  large  part,  the  cause 
of  cnuiplaint.  Upon  what  theory  is  this  reverse  order  of  rates — 
lower  for  the  long  haul  to  the  more  distant  point — justified  ? 
The  justification  is  put  maiuly  upon  the  ground  of  Nashville's 
closer  proximity  to  the  territory  north  of  the  Ohio  River  \vhere 
a  lower  scale  of  rates  have  been  fixed  bv  the  associated  carriers 
of  that  territory  than  by  the  associated  carriers  in  southern  ter- 
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ritory  by  practically  the  same  methods  and  upon  the  ground  that 
Nashville  desires  to  meet  in  competition  the  cities  on  the  Ohio 
Eiver,  and  St.  Louis  in  the  region  between  these  cities  and  Nash- 
ville. 

The  same  theory  that  justifies  and  requires  rates  to  Nashville 
which  accomplish  this  purpose  would  seem  from  equal  necessity 
to  require  a  like  adjustment  of  rates  to  Chattanooga  to  give  her 
a  fair  chance  in  competition  with  Nashville  in  territory  between 
that  city  and  Chattanooga.  But  this  has  been  utterly  ignored  in 
the  framework  of  this  adjustment  of  rates  by  the  singleness  of 
action  of  the  associated  carriers  south  of  the  Ohio  River.  Chat- 
tanooga is  not  only  met  in  substantially  all  the  region  between 
the  two  cities  by  Nashville  with  an  overwhelming  advantage  to 
the  latter,  but  is  overreached  by  the  advantages  of  the  latter  in 
rates  to  many  important  points  south  of  Chattanooga.  Not  only 
is  this  true,  as  will  be  seen  by  the  combination  of  rates  on  east- 
ern traflRc  which  as  to  Nashville  passes  through  Chattanooga  on 
through  rates  from  the  East  and  then  out  from  Nashville  in  dis- 
tribution by  Nashville  jobbers  back  through  and  around  Chat- 
tanooga, but  Chattanooga  is,  by  the  methods  of  rate  making  in 
vogue  in  this  t-erritory,  grouped  with  a  large  number  of  other 
places  far  to  the  south  and  west  of  her  taking  the  same  rates 
under  this  so-called  "equalized  system,"  so  that  these  places  have 
their  natural  disadvantages  of  location  overcome  by  more  favor- 
able rates  to  the  detriment  of  Chattanooga,  which  is  not  only 
nearer  the  points  of  production  and  shipment  than  most  of  the 
places  in  this  group  but  is  also  much  nearer  to  the  Virginia 
cities,  Ohio  River  points,  and  Nashville,  all  of  which  enjoy  the 
lower  scale  of  Official  or  Trunk  Line  rates  and  classifications. 

Again,  Nashville  has  the  further  advantage  as  against  Chat- 
tanooga in  that  the  former  is  favored  with  a  large  list  of  special 
commodity  rates  on  important  articles  which  are  denied  to  Chat- 
tanooga, thus  widening  the  disparity  already  caused  by  the  dif- 
ference in  class  rate?. 

The  Commission  has  found,  as  stated  in  its  report  in  this 
case,  that  "there  has  been  no  competition  affecting  rates  since 
the  rates  were  established  bv  the  Southern  Railwav  &  Steam- 
ship  Association  more  than  18  years  ago." 
10  T.  C.  C.  Rep.— 10. 
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I  submit  that,  though  the  carriers  are  entitled  to  a  reasonable 
return  on  their  investment  devoted  to  the  public  service  so  far 
as  the  same  can  be  earned  by  lawful  methods,  the  public  is 
equally  entitled  to  the  benefit  of  rates  resulting  from  lawful 
practices  and  from  normal  and  unrestrained  competition.  The 
reasonableness  of  the  rate,  therefore,  cannot  be  tested  alone  by 
the  percentage  of  profit  on  the  investment  independent  of  the 
fact  of  lawful  competition  or  the  unlawful  restraint  thereof  and 
the  enforcement  of  agreed  rates  contrary  to  the  policy  of  the 
law.  One  of  the  avowed  purposes  of  the  Southern  Railway  & 
Steamship  Association  was  to  secure  "the  greatest  amount  of  net 
revenue  to  all  the  companies  parties  to  this  agreement" 

In  the  argument  of  the  case  in  court  for  the  enforcement  of 
the  previous  order  of  the  Commission  counsel  for  the  carrier* 
said :  "The  Louisville  &  Xashville  Railroad  is  vitally  interested 
in  maintaining  the  commercial  importance  of  Xashville,"  and 
urged  there  as  in  this  case  that  rates  to  Nashville  not  higher 
than  at  present  are  necessary  "to  enable  Xashville  to  compete 
with  Cincinnati,  Louisville  and  Evansville  in  the  territory  be- 
tween Xashville  and  the  Mississippi  River."  I  repeat  that  like 
reasoning  would,  upon  the  undisputed  facts  of  this  case,  entitle 
Chattanooga  to  such  rates  as  would  give  her  a  fair  chance  in 
competition  with  Xashville  in  the  territory  between  the  two 
cities,  and  certainly  in  that  south  of  Chattanooga.  Nor  can 
the  Louisville  &  Xashville  Railroad,  in  the  light  of  the  testi- 
mony in  this  case,  disclaim  responsibility  in  common  with  the 
other  carriers  for  the  rates  and  adjustments  in  question.  What 
concessions  one  to  another  these  carriers  have  made  from  time 
to  time  during  the  18  or  20  years  they  have  maintained  these 
rates  and  adjustments,  and  what  compromises  of  the  views  and 
purposes  of  individual  carriers  in  respect  thereof,  in  disregard 
of  that  equality  of  treatment  to  all  which  the  law  enjoins,  have 
been  made  in  their  conferences  in  order  to  avoid  competition  in 
rates  and  secure  the  greatest  net  revenue  to  themselves,  we  do 
not  know.  This  can  probably  never  be  shown,  for  these  things 
are  "done  in  a  corner."  But  it  is  not  probable  that  thift 
adjustment  and  scale  of  rates  could  have  remained  intact,  as 
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shown,  for  so  long  a  period  except  by  the  substantial  agreement 
of  the  carriers  in  restraint  of  competition. 

Chattanooga  has  been  complaining  of  and  protesting  against 
these  rates  continuously  for  more  than  fourteen  years.  The 
foregoing  facts  and  other  testimony  in  the  case  indicate  the  ex- 
tent and  hurtf ulness  of  the  discrimination  against  that  city ;  also 
the  excessiveness  of  the  rates  to  Chattanooga.  The  facts  seem  to 
me  to  be  convincing  that  the  complaint  is  well  founded  and  that 
the  rates  should  be  condemned  by  an  order  to  that  effect. 
10  I.  C.  C.  Rep. 


148  INTERSTATE  COMMERCE  REPORTS. 


No.  664. 

IN  THE  MATTER  OF  THE  TRANSPORTATIOX  OF 
SALT  FROM  POINTS  IX  MICHIGAN  TO  MIS- 
SOURI  RIVER  POINTS  AND  INTERMEDIATE 
LOCALITIES. 


Bedded  March  12,  190\, 


Manistee  and  Ludington  are  salt  producing  points  in  Michigan,  and  salt 
shipped  from  those  points  to  places  on  the  Missouri  River  is  carried  by 
a  boat  line  on  Lake  Michigan  to  Chicago,  and  by  railroads  from  Chicago 
to  the  Missouri  River.  The  through  rate  is  53  cents  per  barrel  of 
which  the  boat  line  receives,  according  to  the  destination,  from  30  to 
33^  per  cent,  amounting  to  from  16  to  18  cents  per  barrel.  Established 
vessel  lines  on  the  lake  formerly  carried  the  salt  to  Chicago  for  from  8 
to  11  cents  per  barrel,  but  additional  services  are  rendered  by  the  boat 
line,  including  stowage  at  points  of  shipment  and  unloading,  cooperage, 
docking,  storage,  insurance,  handling  and  loading  in  cars  at  Chicago, 
representing  a  cost  of  about  8^  cents  per  barrel.  The  boat  line  and 
the  salt  are  owned  by  distinct  corporations,  but  the  same  persons  own 
controlling  interests  in  both  corporations.  Salt  interests  at  Detroit 
complained  that  this  division  to  the  boat  line  amounted  to  a  rebate 
from  the  tariff  to  the  salt  shippers  from  Manistee  and  Ludington  and 
enabled  them  to  undersell  Detroit  salt  in  the  Western  markets.  It 
further  appeared  that  coal  used  in  producing  Detroit  salt  costs  on  the 
average  about  75  cents  to  each  ton  of  salt,  while  Manistee  and  Luding- 
ton salt  producers  also  operate  lumber  mills  and  use  the  refuse  from 
lumber  manufacture  for  fuel  in  the  salt  works.  Held,  That  it  is  no 
part  of  the  duty  of  the  Commission  to  equalize  differences  in  the  nat- 
ural advantages  of  localities  through  the  adjustment  of  tariff  rates,  and 
that  upon  the  facts  shown  in  this  investigation  it  does  not  appear  that 
the  share  of  the  through  rate  allowed  to  the  boat  line  is  so  grossly  dis- 
proportionate to  the  value  of  the  entire  through  service  as  to  amount 
to  a  rebate  in  favor  of  the  Halt  interests  of  Manistee  and  Ludington, 
which  also  control  the  boat  line. 

J.  T.  Marchand  for  the  Commission. 

liunnells  &  Bvrry  for  the  Michigan,  Indiana  k  Illinois  Line. 
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Eepobt  and  Opinion  of  the  Commission. 

FiFER^  Commissioner: 

Informal  complaint  having  been  made,  the  Commission,  upon 
its  o^vn  motion,  ordered  these  proceedings  of  inquiry  and  in- 
vestigation and  made  the  following  carriers  respondents: 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  the 
Chicago,  Burlington  &  Quincy  Railroad  Company,  the  Chicago 
&  Alton  Railway  Company,  the  Illinois  Central  Railroad  Com- 
pany, the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company^ 
the  Chicago  &  Northwestern  Railway  Company,  the  Wabash 
Railroad  Company,  the  Grand  Trunk  Railway  Company,  the 
Lake  Shore  &  Michigan  Southern  Railway  Company,  the  Mich- 
igan Central  Railroad  Company,  the  Pere  Marquette  Railroad 
Company,  and  the  Michigan,  Indiana  &  Illinois  Line,  herein- 
after designated  as  the  Boat  Line. 

Previous  to  the  entering  of  this  order  representation  had 
been  made  to  the  Commission  through  an  informal  complaint 
by  J.  M.  Mulkey,  President  of  the  Detroit  Salt  Company,  that 
by  virtue  of  a  traffic  arrangement  between  the  Boat  Line  operat- 
ing a  line  of  steamships  between  Manistee  and  Ludington,  Mich- 
igan, and  Chicago,  Illinois,  and  certain  western  lines  of  railway 
leading  out  of  Chicago,  Benton  Harbor  and  Michigan  City,  dis- 
crimination in  freight  rates  on  salt  resulted  in  favor  of  Manis- 
tee and  Ludington  shippers  as  against  shippers  of  salt  located 
in  and  about  Detroit,  including  Saginaw  and  the  St.  Clair 
Vallev. 

It  was  further  complained  that  the  International  Salt  Com- 
pany doing  business  at  Manistee  and  Ludington  were  virtu- 
ally the  owners  of  the  Boat  Line ;  that  through  rates  on  salt 
shipped  from  Manistee  and  Ludington  to  the  West  were  so 
divided  that  the  Boat  Line  received  from  the  various  railway 
lines  participating  in  the  joint  tariff  from  30  per  cent  to  33% 
per  cent  of  the  through  rate,  a  division  so  excessive  in  favor  of 
the  Boat  Line  that  it  amounted,  by  reason  of  alleged  joint  own- 
ership of  the  two  companies,  to  a  rebate  to  the  International 
Salt  Company  of  from  8  to  10  cents  per  barrel;  that  this  ad- 
vantage to  the  Manistee  and  Ludington  shippers  operated  to 
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the  disadvantage  of  shippers  of  salt  in  the  Detroit  field,  shut- 
ting them  out  of  territory  in  the  West  in  which  they  should, 
under  just  tariff  conditions,  be  able  to  operate  at  a  profit,  and 
could  do  so,  were  it  not  for  the  low  prices  for  salt  made  by  the 
Manistee  and  Ludington  shippers  rendered  possible  by  reason 
of  the  rebate  allowed  to  the  Boat  Line. 

It  was  claimed  that  through  the  tariff  arrangements  made  by 
the  Western  trunk  lines  with  the  Michigan,  Indiana  &  Illinois 
Boat  Line  to  the  exclusion  of  other  boat  lines  on  Lake  Michigan, 
the  former  boat  line  gets  from  30  per  cent  to  33%  per  cent  of 
the  through  rate  to  the  Missouri  River  which  is  53  cents  per 
barrel,  which  is  made  by  adding  to  the  railway  rate  of  46  cents  per 
barrel  7  cents  per  barrel  from  Manistee  and  Ludington  to  Chi- 
cago ;  that,  thus,  the  railways  give  up  to  the  Boat  Line  about  16 
cents  per  barrel  for  service  which  was,  previous  to  the  organiza- 
tion of  that  company,  performed  by  other  steamship  lines  for 
from  7  to  8  cents  per  barrel. 

It  was  further  alleged  that  while  salt  could  ostensibly  be 
•shipped  from  Detroit  as  cheaply  as  from  Ludington  and  Manis- 
tee, the  division  of  the  westbound  through  rate  from  Manistee 
and  Ludington  afforded  a  rebate  of  8  cents  per  barrel  to  the 
shipper  of  Manistee  and  Ludington  salt,  and  operated  to  the 
<iisadvantage  of  the  Detroit  field  salt 

Pursuant  to  the  order  of  the  Commission  a  hearing  was  held 
-at  Chicago  on  April  1,  1903,  which  was  adjourned  after  taking 
the  testimony  of  a  number  of  witnesses  until  May  21,  1903,  on 
vhich  date  the  evidence  in  the  case  was  concluded.  And  on 
August  26,  1903,  the  case  was  finally  submitted  on  brief  and 
argument 

At  the  opening  of  the  adjourned  hearing  on  May  21,  the 
follo^ving  petition  was  read : 

"May  14,  1903. 

"I'o  the  Honorable  Board  of  Interstate  Commerce  Commission* 
ers,  Washington,  D,  C. 

^'Gentlemen : 

"In  view  of  the  fact  that  many  of  us  find  it  inconvenient  to 
be  present  at  the  hearing  before  your  honorable  body  in  Chi- 
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<5ago  on  the  21st  instant,  we  desire  to  petition  you  for  a  relief 
from  the  unfair  and,  we  believe,  unlawful  competition  now  be- 
ing practiced  by  railway  lines  west  and  south  of  Lake  Michigan, 
in  which  so-called  transportation  companies  owned  and  oper- 
ated by  those  interested  in  the  salt  business  are  given  a  division 
of  the  through  rate,  resulting  in  a  rebate.  We  confidently  be- 
lieve that  unless  stopped  it  will  in  the  end  result  in  a  general 
demoralization  of  rates,  not  only  on  salt  but  other  conmiodities ; 
further,  if  allowed  to  continue,  will  make  it  impossible  for  man- 
ufacturers located  on  railroad  lines  alone  to  do  business. 

"There  are  now  in  operation  on  the  Great  Lakes  four  dif- 
ferent transportation  lines  used  in  the  transportation  of  salt, 
and  of  necessity  more  must  follow  unless  these  are  discontinued. 

"Yours  truly, 
(Signed)        "KOUGE  EIVER  SALT  C0MPA:S'Y, 

W.  II.  Irvine,  President, 
Wm.  W.  Kelly. 
"WALTON  SALT  ASSN.  (Ltd.), 

S.  B.  Powers,  Manager. 
"SALLIOTTE  &  FERGUSON. 
"PENINSULA  SALT  COMPANY, 
J.  R.  Beamer,  Secretary/' 

Similar  petitions  were  presented  from  the  Colonial  Salt  Com- 
pany of  Akron,  O. ;  the  United  Salt  Company  of  Cleveland,  O. ; 
the  Cleveland  Salt  Company,  and  the  Ohio  Salt  Company.  All 
of  the  aforesaid  petitions  were  placed  on  file. 

Facts. 

There  are  eleven  producers  of  salt  in  and  about  Detroit,  of 
whom  three  were  engaged  in  manufacture  at  the  time  of  this 
hearing,  The  Detroit  Salt  Company,  of  which  J.  M.  Mulkey,  one 
of  the  Complainants,  is  President,  and  two  other  plants  owned  by 
Chicago  packers  who  ship  to  Chicago  and  St.  Louis.  Mr.  Mulkey 
testified  that  the  other  eight  salt  factories  were  shut  down  and 
were  not  then  producing  salt  on  account  of  the  extremely  low 
prices  made  by  the  International  Salt  Company,  which  he  consid- 
ered were  caused  by  freight  rate  conditions.  These  conditions 
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were  changed  January  1, 1900.  Prior  to  that  date,  Detroit  hadi 
proportional  rate  of  20  cents  per  barrel  from  Detroit  to  the 
^Mississippi  River.  The  rate  was  10  cents  per  barrel  west  bound 
more  than  the  Chicago  rate,  which  in  effect  made  a  rate  of  10 
cents  more  per  barrel  for  business  over  the  Chicago  rate  beyond 
the  Mississippi  River.  January  1,  1902,  the  proportional  rate 
was  advanced  to  25  cents  to  the  Mississippi  River,  making  the 
rate  15  cents  per  barrel  above  the  Chicago  rate ;  and  since  thtt 
time  the  Michigan,  Indiana  &  Illinois  Boat  Line  has  been  es- 
tablished on  the  lakes  which  makes  a  rate  of  7  cents  per  ba^ 
rel  over  the  Chicago  rate,  and  by  a  division  of  from  30  per  cent 
to  331^  per  cent  given  it  of  the  through  rate  of  the  Western  rail- 
ways secures  from  16  to  18  cents  per  barrel  for  transportation 
from  Manistee  and  Ludington  to  Chicago ;  whereas  prior  to  that 
time,  the  Pere  Marquette  and  other  boats  had  carried  it  for 
about  8  cents  per  barrel. 

Mr.  Mulkey  testified  that,  prior  to  1900,  the  Detroit  pro- 
ducers sold  a  good  deal  of  salt  at  points  intermediate  to  the 
Missouri  River,  from  which  points  they  are  now  barred  by  ex- 
isting conditions.  No  shipments  can  be  made,  he  said,  from  the 
Detroit  field  to  such  points  on  the  Santa  Fe,  the  Burlington,  the 
Illinois  Central  or  the  Rock  Island.  On  the  Detroit-Chicago 
lines  there  are  through  rates  on  salt  from  Detroit  with  the  Mich- 
igan Central  and  the  Pere  Marquette.  Although  the  Detroit 
producers  are  at  better  advantage  with  these  two  lines  they  claim 
to  be  unable  to  ship  profitably  to  western  intermediate  points. 
The  Burlington  has  withdrawn  all  joint  tariffs  with  Detroit  on 
salt,  from  the  Mississippi  River  proportional,  forcing  every 
thing  through  Chicago  on  the  sum  of  the  locals. 

The  disadvantage  under  which  the  Detroit  producers  labor 
in  attempting  to  compete  with  the  International  Salt  Company 
in  the  western  field  is  attributed  largely  by  these  producers  ta 
the  alleged  excessive  division  of  the  through  rate  accorded  to  the 
Boat  Line.  It  is  also  attributed  in  part  to  the  fact  that  with 
some  roads  Detroit  has  not  a  through  westbound  tariff  on  salt, 
and  to  the  advance  to  the  25  cents  a  barrel  proportional  from 
Detroit  to  the  Mississippi  River. 

The  Detroit  producers  claim  that  they  formerly  competed 
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successfully  with  the  53-cent  rate  from  Manistee  and  Luding- 
ton,  the  same  rate  that  is  now  in  effect,  and  assert  that  they  can- 
not do  so  now  for  reasons  given  in  testimony  by  Mr.  Mulkey  as 
follows : 

Q.  "If  the  rate  is  the  same  why  can't  you  just  as  successfully 
compete  with  it  at  the  present  time  ?" 

Mr.  Mulkey.  "From  the  fact  that  the  boat  line — ^which  has 
the  same  officers  as  the  salt  company — receives  this  large  divi- 
sion of  the  through  business." 

Q.  "Your  point  is  that  the  men  who  own  the  salt  works  at 
Manistee  and  Ludington  own  the  transportation  line  also  ?" 

Mr.  Mulkey.  "The  men  who  own  the  salt  own  the  trans- 
portation lines,  as  I  understand  it — not  the  men  who  own  the 
salt  works." 

Q.  "The  men  who  own  the  transportation  lines  ?" 

Mr.  Mulkey.     "Yes,  sir." 

Q.  "And  at  the  present  time  that  transportation  line  gets  a 
large  division — some  16  cents — you  say?" 

Mr.  Mulkey.     "16  to  18,  I  am  informed." 

Q.  "And  your  claim  is  that  that  is  in  the  nature  of  a  rebate 
to  the  same  men  who  own  the  salt  ?" 

Mr.  Mulkey.     "Yes,  sir." 

Q.  "Although  the  deal  is  made  with  the  transportation  line 
it  is  to  the  same  men  who  own  the  salt  ?" 

Mr.  Mulkev.     "Yes,  sir." 

The  Michigan,  Indiana  &  Illinois  Boat  Line  is  a  corporation 
organized  under  the  laws  of  Illinois,  incorporated  in  February, 
1900.  The  amount  of  salt  shipped  by  the  International  Salt 
Company  from  Manistee  and  Ludington  is,  approximately, 
300,000  tons  annually,  which  all  goes  through  Chicago  and  is 
practically  all  shipped  by  water  on  the  vessels  of  the  Boat  Line. 
The  idea  of  organizing  the  Boat  Line  was  to  secure  for  the  In- 
ternational Salt  Company  a  line  that  could  be  depended  on  for 
regular  service  and  to  secure  a  through  rate  from  the  salt  fac- 
tories at  Manistee  and  Ludington  at  as  low  a  figure  as  possible, 
the  competition  being  the  all  rail  lines  from  Saginaw,  Detroit 
and  elsewhere. 

Prior  to  the  establishment  of  the  Boat  Line,  the  sum  of  the 
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local  tariffs  governed  the  rates  from  Milwaukee  and  Chicago. 
This  arrangement,  it  was  testified  by  Mr.  Joy  Morton,  President 
of  both  the  salt  company  and  the  boat  company,  was  agreeable 
to  the  salt  company,  and  would  be  now  but  that  the  Michigan 
lines  having  a  proportional  agreement  up  to  the  Mississippi 
River  made  through  rates  which  cut  the  local  rate  from  Chi- 
cago. For  instance,  the  rate  was  20  cents  a  barrel  from  De 
troit  to  the  Mississippi  on  business  for  Omaha.  The  line  west 
of  Chicago  got  35  per  cent  or  7  cents  a  barrel.  Then  they  ca^ 
ried  it  from  the  Mississippi  on  to  Omaha  at  10  cents  less  than 
the  Chicago  rate,  which  made  a  reduction  in  the  rate  of  30 
cents  a  barrel,  which  had  been  the  rate  for  many  years  prior  to 
the  formation  of  the  boat  line.  They  made  the  rate  7  cents  a 
barrel  from  Chicago  above  the  Mississippi  River  rate  which  for 
a  Detroit  shipper  was  27  cents;  whereas  the  International  Salt 
Company  shipping  from  Manistee  and  Ludington  paid  30  cent& 

Mr.  Joy  Morton  testified  that,  prior  to  the  establishment  of 
the  Boat  Line,  the  salt  company  had  the  service  of  the  Pere  Mar- 
quette Railroad's  boats  which  was  very  unsatisfactory,  carrying 
salt  only  when  they  had  nothing  else  to  carry.  It  was,  he  said, 
absolutely  necessary  to  secure  better  service.  The  Boat  Line 
boats  are  run  one  way  empty,  taking  no  load  from  Chicago  to 
Manistee  and  Ludington,  so  that  the  cost  is  more  to  the  Boat 
Line  than  it  was  to  the  Pere  Marquette  line.  Before  the 
organization  of  the  Boat  Line  the  salt  shippers  tried  the 
Goodrich  Transportation  Company  and  the  Seymour  and  other 
Lake  lines,  but  claimed  that  they  were  unable  to  obtain  trans- 
portation at  all  times  when  it  was  needed. 

The  transportation  of  salt  from  Manistee  and  Ludington  by 
vessels  is,  it  is  claimed,  a  physical  necessity  for  the  following 
reasons : 

These  shipping  points  have  practically  no  in-bound  business. 
They  are  places  of  no  general  commercial  importance,  aside 
from  the  lumber  and  salt  trade.  There  is  no  making  of  emptj 
cars  at  these  points.  Detroit  is  a  great  manufacturing  and  job- 
bing center,  with  a  resulting  ample  supply  of  empty  cars.  Rail- 
ways transporting  salt  from  Manistee  and  Ludington  find  it 
necessary  to  send  empty  cars  long  distances  to  those  points  in- 
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^curring  heavy  expense  from  loss  of  car  service  and  for  moving 
the  empty  cars. 

For  this  reason  and  on  account  of  the  fact  that  the  Boat  Line 
-delivers  to  the  railways  on  board  their  own  cars,  avoiding  cer- 
tain terminal  expenses,  it  is  claimed  the  railways  are  given  a 
^eat  advantage  in  a  joint  rate  with  the  Boat  Line. 

The  Boat  Line  is  asserted  to  be  a  common  carrier.  It  is  ready 
to  carry  salt  for  any  person  offering  it,  or  anything  else  besides 
^alt  that  might  be  offered,  but  in  point  of  fact  no  such  freight 
has  been  offered  and  the  line  is  exclusively  engaged  in  trans- 
porting salt  for  the  International  Salt  Company. 

The  International  Salt  Company  is  not  a  producer  of  salt 
but  handles,  as  sales  agent  and  purchaser,  the  entire  product 
of  the  Manistee  and  Ludington  region,  including  that  of  the 
Bulkley  Salt  and  Lumber  Company,  the  R.  G.  Peters  Salt  and 
Lumber  Company,  the  Manistee  Lumber  Company  and  the 
State  Lumber  Company.  This  year  the  International  Salt  Com- 
pany bought  from  the  various  manufacturers  1,500,000  barrels 
of  salt. 

Joy  Morton  is  President  of  the  International  Salt  Com- 
pany and  is  also  President  of  the  Boat  Line.  Mark  Morton  is 
Treasurer  of  both  companies.  Joy  Morton  and  Mark  Morton 
own  a  controlling  interest  in  both  companies.  Certain  persons 
other  than  the  Mortons  own  stock  in  both.  It  was  testified  that 
the  two  corporations  are  entirely  distinct,  and  that  no  part  of  the 
earnings  of  the  Boat  Line  is  passed  over  to  the  salt  company; 
that  the  International  Salt  Company  pays  freight  to  the  Boat 
Line  upon  every  pound  of  freight  transported  for  it  by  the  lat- 
ter company;  that  there  is  no  rebate  or  manipulation  of  the 
•earnings  of  the  Boat  Line  by  which  any  portion  of  them  ac- 
-crues  to  the  assets  of  the  salt  company. 

Prior  to  the  establishment  of  the  Boat  Line,  steamers  had 
•carried  the  Manistee  and  Ludington  salt  to  Chicago  for  about 
'8  to  11  cents  per  barrel,  whereas  the  proportional  of  the 
through  rate  allowed  to  the  Boat  Line  by  the  participating  west- 
•em  railways  is  16  to  18  cents  per  barrel.  The  through  rate 
from  Manistee  and  Ludington  to  the  Missouri  Eiver  is  53  cents, 
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which  is  made  by  adding  to  the  local  rate  of  46  cents  from  Chi- 
cago, 7  cents  per  barrel  across  the  lake.  In  the  division  of  this 
rate,  the  railways  allow  the  Boat  Line  from  30  per  cent  to  SSy^ 
per  cent  on  business  beyond  the  Mississippi  River,  or  from  16 
to  18  cents  per  barrel  for  the  transportation  across  lake.  The 
effect  of  this  division,  together  with  the  intimate  relations  ex- 
isting between  the  salt  shipping  company  and  the  boat  line,  it 
is  alleged  by  the  Detroit  shippers,  is  to  absolutely  bar  the  De- 
troit salt  people  from  business  west  of  the  Mississippi  through 
the  Chicago  gateway,  and  to  render  it  impossible  for  them  to  do 
business  at  a  profit  on  lines  on  which  these  rates  are  in  effect 
through  St.  Louis,  Hannibal,  Quincy  and  Keokuk. 

The  Boat  Line  pays  to  the  International  Salt  Company 
5  cents  per  barrel  on  salt  for  the  use  of  docks  of  the  latter  com- 
pany and  for  certain  handling.  The  International  Salt  Company 
has  docks  at  Chicago,  South  Chicago,  Milwaukee,  St.  Joseph, 
Benton  Harbor,  Michigan  City  and  Duluth.  It  receives  the 
salt  from  the  boats,  stores,  handles,  reloads,  insures  and  takes 
care  of  it  until  it  is  delivered.  This  ser\nce  last  year  cost 
$187,153.75  or  6.46  cents  per  barrel,  for  which  the  salt  company 
receive  from  the  Boat  Line  5  cents  per  barrel.  In  other  words, 
it  cost  the  salt  company  1.46  cents  per  barrel  more  than  53  cents, 
the  joint  rate,  to  transport  salt,  ^Manistee  and  Ludington  to 
Omaha. 

The  International  Salt  Company  claims  that  it  failed  to  do 
business  successfully  from  the  works  by  all-rail  transportation 
for  the  reason  tliat  it  could  not  obtain  cars  and  supply 
orders  promptly.  Docks  are  necessary  for  prompt  delivery. 
After  deducting  the  dockage  charges  the  Boat  Line  has  a 
balance  of  about  8  to  9  cents  per  barrel.  The  fixed  charges 
incurred  by  the  Boat  Line  in  the  transportation  of  salt  across  . 
the  lake  amount  to  8.5  cents  per  barrel,  composed  of  the  follow- 
ing items:  Charge  for  stowing  by  stevedores  at  ^Manistee  and 
Ludington  1  cent  per  barrel,  unloading  and  cooperage  at  Chi- 
cago 2.5  cents  per  barrel,  dockage  charges  already  referred  to 
5  cents  per  barrel. 

General  Manager  Tracy  of  the  Boat  Line  was  interrogated 
as   to   the   point  whether   or   not   any   rebate   is   paid   from 
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the  tariff  on  salt  to  the  International  Salt  Company.  The  fol- 
lowing testimony  was  added  : 

Q.  '^Do  you  know  whether  there  is  any  aecoimt  taken  of  the 
rate,  what  division  of  the  rate  you  get  for  transportation  in 
settlement  with  the  Salt  Company,  whereby  that  is  used  as  a 
rebate  ?" 

Mr.  Tracy:  "There  is  none  whatever.  The  Salt  Company 
pays  the  published  rate  from  Manistee  on  ev^ry  pound  we 
handle." 

Q.  "And  that  goes  into  the  treasury  of  the  transportation 
•company  ?" 

Mr.  Tracy :  "That  goes  into  the  treasury  of  the  transporta- 
tion company." 

Q.  "There  is  no  manipulation  ?" 

Mr.  Tracy:  "None  w^hatever;  we  conform  with  the  laws  of 
the  United  States  as  nearly  as  we  understand  them.  The  only 
-compensation  the  salt  company  receives  from  the  M.  I.  &  I.  line 
is  w^here  they  furnish  us  storage,  and  that  is  on  a  written  con- 
tract." 

Q.  "Is  that  made  excessive  in  order  to  cover  a  portion  of 
this  transportation  ?" 

Mr.  Tracy :  "No,  sir ;  it  is  the  cheapest  storage  that  I  know 
of  anywhere  in  the  world." 

In  addition  to  the  Boat  Line  various  other  steamship  lines  are 
operated  on  the  lakes  under  the  same,  or  quite  similar,  conditions 
as  those  surrounding  that  company.  These  include  the  Sheboy- 
gan and  Port  Huron  Transportation  Company,  which  is  being 
merged,  or  transformed,  into  the  Great  Lakes  Transportation 
Company;  the  Ludington  Transportation  Company  and  the 
Michigan  &  Ohio  Transportation  Company  of  Detroit  These 
companies  publish  through  tariffs  in  connection  with  various 
western  lines,  including  the  Chicago  &  Northwestern  and  the 
Chicago,  Milwaukee  &  St.  Paul,  on  salt  from  Manistee,  Luding- 
ton and  Port  Huron  via  Sheboygan,  Manitowoc,  Milwaukee  and 
Chicago,  the  rate  being  53  cents  to  the  Missouri  river,  the  same 
as  that  via  the  Boat  Line,  and  the  division  accruing  to  these  boat 
lines  about  30  per  cent  as  in  the  case  of  the  M.  I.  &  I.  The  re- 
lations of  these  boat  lines  to  various  salt  shipping  companies  are 
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much  the  same  as  those  described  in  the  case  of  the  M.  I.  &  L 
Boat  Line. 

The  Xational  Salt  Company  of  Xew  Jersey,  in  1899  entered 
into  a  contract  with  the  Detroit  Salt  Company  whereby  the  De- 
troit Salt  Company  sold  all  its  product  for  five  years  to  the 
National  Salt  Company  and  stipulated  that,  in  case  of  failure 
to  move  the  salt  produced  by  the  Detroit  Company,  the  Xational 
Company  should  pay  certain  liquidated  damages,  the  result  be- 
ing that  the  National  Salt  Company  did  not  remove  the  Detroit 
Company's  product  and  the  latter  received  liquidated  damages 
in  the  amount  of  $144  per  day  from  March  14,  1901,  until  Ae 
middle  of  July,  1001,  while  their  factories  were  standing  idle. 
The  Detroit  Salt  Company  is  one  of  the  companies  which,  it 
is  alleged,  has  been  compelled  to  stop  business  on  account  of 
discriminating  rates. 

In  1895  J.  M.  Mulkey,  one  of  the  Complainants,  entered  into 
a  contract  with  the  Wabash  road  whereby  the  Wabash,  in  consid- 
eration of  Mulkey's  building  salt  works  on  the  River  Kouge  near 
Detroit  and  from  time  to  time  enlarging  the  same  and  protecting 
the  interests  of  the  Wabash  at  competitive  points  and  giving 
the  Wabash  the  preference  at  such  points  where  the  rates  are 
the  same,  agreed  to  give  Mulkey  rates  on  slack,  pea  and  nut  coal 
that  should  not  exceed  85  cents  per  ton  from  Fairmount  to  De- 
troit and  $1  from  greater  distances  on  the  Wabash  east  of  the 
Mississippi  River.  The  Wabash  also  agreed  to  maintain  the 
established  differentials,  during  the  term  of  the  agreement,  that 
then  existed  in  favor  of  Detroit.  This  contract  dated  in  1895 
was  reTie\\ed  and  is  still  in  force.  The  main  feature  of  this 
contract  was  the  differential  regardless  of  tariffs  which  the 
Wabash  agreed  to  maintain — a  differential  as  against  Manistee 
and  Ludington  of  8  cents. 

At  the  time  this  contract  with  the  Wabash  went  into  effect, 
Saginaw  salt  was  manufactured  by  exhaust  steam,  and  it  was 
imderstood  that  no  Detroit  manufacturer  could  live  against  that 
competition ;  and  Mr.  Mulkey  testified  that,  as  the  Wabash  was 
getting  no  salt  business  from  any  other  source,  it  wanted  the  salt 
from  the  plant  at  Detroit. 
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As  to  his  complaint  and  the  change  in  conditions  which  he 
believed  should  be  made,  Mr.  Mulkev  testified  as  follows: 

Mr.  Mulkey:  ^'We  simply  ask  the  railroads  to  restore  the 
rate  to  what  it  has  been  in  the  past." 

Q.  "What  figure  did  you  want  it  restored  to — 53  cents  was 
it,  you  wanted  it  restored  to  ?" 

Mr.  Mulkey:  "If  the  rate  is  46  cents  from  Chicago,  which 
it  is  now,  I  want  to  pay  (from  Detroit)  56  cents,  or  10  cents 
more  than  the  Chicago  rate." 

Q.  "What  is  the  rate  from  Manistee  that  you  complain  of?" 

Mr.  Mulkey :  "What  I  complain  of  is  the  giving  of  a  boat 
line,  controlled  by  the  salt  interest,  33%  per  cent  of  one  through 
rate,  which  allows  them  17  cents  for  hauling  which  costs  but 
8  cents." 

Q.  "Then  you  have  no  complaint  of  the  gross  rates,  have 
you  ?" 

Mr.  Mulkev:     "No,  sir." 

Q.  "You  have  absolutely  no  complaint  to  make  here  of  rates  ? 
You  only  complain  of  a  certain  division  between  the  Boat  Line 
and  the  railroad  ?" 

Mr.  Mulkey:  "I  complain  whenever  the  rate  gets  more 
than  10  cents  more  than  the  Chicago  rate." 

Mr.  Tracy,  General  Manager  of  the  Boat  Line,  defended  the 
proportional  of  the  through  rate  accorded  to  his  company  in  the 
following  language : 

"We  have  the  right  to  say  to  the  C.  B.  &  Q.  as  any  man  would 
say  in  making  a  trade  in  any  commercial  transaction :  'If  you 
go  to  Manistee  or  Ludington  for  your  salt  for  Omaha  by  the 
Pere  Marquette  road  you  will  have  to  give  the  Pere  Marquette 
railroad  earning  based  on  296  miles  rail  haul.  If  you  go  to 
Manistee  or  Ludington  for  your  salt  for  the  Missouri  River  by 
the  way  of  Milwaukee  you  will  have  to  give  the  Chicago  & 
Northwestern  or  the  Goodrich  Line,  or  the  Wisconsin  Central  or 
the  Chicago,  Milwaukee  &  St.  Paul  to  haul  the  salt  from  Mil- 
waukee to  you  30  per  cent  of  the  rate  from  Milwaukee  to  the 
Missouri  River  for  bringing  the  salt  from  Milwaukee  to  Chi- 
cago, and  in  addition  to  that  you  will  have  to  get  the  across- 
lake  line  to  bring  salt  to  Milwaukee.  That  will  cost  you  more 
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money  than  the  proposition  we  make  to  you,  which  is  the  pres- 
ent division.' 

"I  hold  that  we  are  entitled  to  take  advantage  of  all  the  con- 
ditions in  making  a  division  of  the  through  rate  with  these  roads 
that  come  to  Chicago  for  salt  and  cannot  get  to  Milwaukee  and 
these  other  places. 

"I  say  when  we  perform  a  service  from  Manistee  and  Luding- 
ton  to  Chicago  for  railroads  that  do  not  go  to  Milwaukee,  She- 
boygan or  Manitowoc,  and  who  are  obliged  to  find  a  connec- 
tion from  Chicago  to  this  great  salt  field,  we  are  entitled  to  a 
division  of  the  rate  which  Would  accrue  to  the  only  other  way 
that  they  could  get  to  the  salt,  which  would  be  by  rail." 

As  a  matter  of  fact,  were  the  salt  carried  by  rail  from  Manis- 
tee to  the  Missouri  river,  the  carrier  transporting  it  to  Chicago 
would,  upon  a  mileage  basis,  be  entitled  to  a  division  of  36.2  per 
cent  of  the  through  rate. 

Mr.  Keepers,  of  the  Illinois  Central,  testified  in  regard  to  the 
strength  of  position  held  by  the  carrier  with  whom  freight  orig- 
inates, and  which  is  available  in  securing,  by  the  originating 
carrier,  an  advantageous  division  of  a  through  rate.  He  said, 
as  illustrating  this  fact,  that  freight  .brought  from  Milwaukee 
by  the  Goodrich  Steamboat  Line  to  Chicago  and  thence  shipped 
west  paid  the  Goodrich  Line  30  per  cent  of  the  through  rate  to 
destination,  although,  at  the  same  time,  the  all-rail  rate  to  such 
destination  was  the  same  from  both  ^lilwaukee  and  Chicago. 
For  instance,  if  the  Northwestern  road  received  the  freight  at 
Milwaukee  and  carried  it  west,  whether  through  Chicago  or  not, 
it  got  the  whole  of  the  through  rate.  If,  however,  the  Goodrich 
Line  secured  the  freight  and  brought  it  to  Chicago,  and  then 
turned  it  over  to  the  Xorthwestem  road,  the  Goodrich  Line 
would  receive  30  per  cent  of  the  through  rate  for  so  doing. 

The  distance  from  ^lanistee  to  Chicago  is  about  1S5  nautical 
miles  or  206  statute  miles.  The  mean  distance  from  Chicago 
to  the  Missouri  river  is  512  miles.  A  division  of  the  rate  of  53 
cents  from  Manistee  to  the  Missouri  river,  made  upon  the  basis 
of  mileage  as  given  above,  would  give  the  Boat  Line  approxi- 
mately 29  per  cent  and  the  railway  71  per  cent.  The  present 
division  of  the  rate  gives  the  Boat  Line  from  30  per  cent  to 
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33%  per  cent  and  the  railway  from  70  per  cent  to  66%  per 
cent. 

It  costs  more  to  manufacture  salt  at  Detroit  and  throughout 
the  Detroit  field  than  to  manufacture  it  at  Manistee  and  Lud- 
ington.  In  manufacture  at  Detroit  coal  is  used  for  fuel,  which 
at  the  time  this  hearing  was  held  cost  $1.80  per  ton.  One  ton 
of  coal  is  used  in  producing  two  tons  of  salt,  so  that  the  expense 
for  fuel  in  manufacturing  salt  at  Detroit  is  90  cents  per  ton. 
At  Manistee  and  Ludington  the  manufacturers  of  salt  also 
manufacture  lumber,  and  the  refuse  of  their  lumber  mills 
in  the  shape  of  saw  dust,  bark,  slabs,  and  other  stuff,  al- 
most valueless  for  other  purposes,  is  used  for  fuel.  The  De- 
troit manufacturers  are,  therefore,  at  a  disadvantage  of  about 
90  cents  per  ton  in  the  expense  of  production  on  account  of 
which  the  International  Salt  Company  asserts  that  it  can 
undersell  the  Detroit  producers.  Coal  at  Detroit  has  in  the 
past  been  as  low  as  $1.20,  and  $1.50  may  be  considered  the  aver- 
age price,  which  would  make  the  average  expense  for  coal  in 
making  a  ton  of  salt  at  Detroit,  75  cents. 

It  was  claimed  by  Mr.  Tracy,  Manager  of  the  Boat 
Line  that  in  regard  to  the  rates  as  between  Detroit  and 
Manistee  and  Ludington,  Manistee  and  Ludington  are  merely 
maintaining  the  advantage  to  which  they  are  entitled  by  geo- 
graphical position.  When  the  Boat  Line  Company  was  organ- 
ized, and  published  its  first  tariffs,  the  rate  on  salt  from  Detroit 
to  the  Mississippi  was  on  the  basis  of  25  cents  a  barrel,  pub- 
lished by  all  the  Detroit  lines  effective  January  1,  1900.  The 
rates  published  by  the  Boat  Line  give  Manistee  and 
Ludington  a  differential  of  8  cents  per  barrel  in  their  favor 
as  against  Detroit,  which  Mr.  Tracy  testified,  has  not  been  ob- 
jected to  until  quite  recently.  He  claimed  that,  by  reason  of 
the  difference  in  distance  to  western  points  of  about  250  miles 
in  favor  of  Manistee  and  Ludington,  they  are  entitled  to  this 
8  cents  as  against  Detroit,  Port  Huron  and  Saginaw.  At  the 
time  of  the  hearing  the  Pere  Marquette  was  publishing  the  same 
rate  from  Detroit  through  Ludington  to  Omaha  that  it  pub- 
lished and  the  Boat  Line  published  from  Manistee,  al- 
though in  making  the  carriage  from  Detroit  the  Pere  Mar- 
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quctte  had  an  all-rail  haul  of  244  miles  before  reaching  Lake 
Michigan. 

Detroit  has  advantages  over  Manistee  and  Ludington  rate  to 
valuable  territories,  in  the  same  way  that  these  points  have  ad- 
vantages over  Detroit,  in  other  fields.  On  eastbound  business^ 
Detroit  takes  78  per  cent  of  the  Chicago-Xew  York  rate,  while 
!Manistee  and  Ludington  are  held  at  100  per  cent.  The  De- 
troit rate  to  East  St.  Louis  is  22  cents  a  barrel  on  salt  while  the 
Manistee  rate  is  held  at  33  cents  by  agreement  of  the  Michigan 
roads.  The  Detroit  rate  to  Louisville  is  30  cents  per  barrel 
while  Manistee  and  Ludington  take  37  cents. 

!Mr.  Tracy  claimed  that  in  the  matter  of  west-bound  busi- 
ness, Manistee  and  Ludington  are  entitled  to  a  differential  in 
like  proportion  to  that  granted  to  Detroit  on  east-bound  and 
south-bound  business  as  relat^ed  to  distance;  and  that  the  Man- 
istee and  Ludington  shippers,  if  given  an  equal  rate  basis  to 
the  middle  and  western  states,  would  be  able  to  market  their 
salt  in  that  territory  and  to  materially  reduce  the  price  of  salt 
to  consumers  therein. 

The  distance  from  INfanistoe  to  Chicago  by  the  Pere  Mar- 
quette railway  is  200  miles.  The  mean  distance  from  Chicago 
to  Omalia  is  512  miles.  The  mean  distance  from  Detroit  to 
the  Mississippi  river  is  527  miles,  the  short  line  488.  The  mean 
distance  from  Detroit  to  Chicago  is  209  miles,  the  short  line 
272. 

Conclusions. 

In  this  case  it  is  alleged  that  shippers  of  salt  at  Detroit,  Mich- 
igan, are  discriminated  against  by  reason  of  the  operation  of 
a  traffic  arrangement  between  the  Br»at  Line  and  certain  lines 
of  railway  leading  to  the  west  out  of  Chicago;  that  the  Inter- 
national Salt  Company  and  the  Boat  Line  are  owTied  by  the 
same  people;  and  that  the  divi?iic»n  of  the  through  rate  of  53 
cents  per  barrel  on  salt  from  ^[anistee  and  Ludington  to  the 
Missouri  River  allowed  to  the  Boat  Line — a  proportional  of 
from  30  to  33Vr<  per  cent  of  the  through  rate — amounts,  by 
reason  of  this  common  ownership  of  the  two  corporations,  to  a 
rebate  of  8  to  0  cents  per  barrel  in  favor  of  the  salt  company. 
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It  is  complained  also,  that,  through  this  advantage  to  the  salt 
company,  that  corporation  is  enabled  to  place  its  product  on 
the  western  market  at  a  price  approximating  10  cents  per  bar- 
rel lower  than  the  Detroit  shippers,  who  claim  they  are  shut 
out  of  territory  in  which  they  would,  were  it  not  for  the  practice 
complained  of,  be  able  to  do  business  at  a  profit. 

It  is  clear  the  water  rate  cannot  be  considered  by  us  apart 
from  the  through  rate  for  the  reason  that  the  Conamission  has 
no  jurisdiction  over  the  water  rate  from  Manistee  and  Luding- 
ton  to  Chicago  when  considered  purely  as  a  local  rate.  We  are 
not  considering  local  rates,  nor  have  we  under  consideration  the 
reasonableness  of  the  through  rate.  That  rate  was  not  ques- 
tioned on  the  hearing  and  no  evidence  was  offered  in  relation 
thereto.  The  question  calling  for  decision  is  the  reasonableness 
of  the  division  of  the  through  rate  and  we  are  asked  to  con- 
demn this  division  by  reason  of  the  fact  that  the  initial  car- 
rier and  the  salt  have  a  common  ownership,  and  because  the 
division  awarded  the  water  carrier  is  so  grossly  excessive  as  to 
amount  to  a  rebate. 

Before  considering  this  question,  which  seems  to  be  the  only 
one  of  importance  made  by  the  record,  we  will  indulge  in  a 
few  general  obsen'^ations  respecting  the  traffic  conditions  sur- 
rounding the  shipment  of  salt  from  Manistee  and  Ludington 
on  the  one  hand  and  Detroit  on  the  other. 

The  complaint  of  the  Detroit  shippers  that,  on  account  of 
existing  tariffs,  they  are  debarred  from  western  territory  is 
answered  by  the  claim  of  the  International  Salt  Company  that, 
by  reason  of  the  geographical  location  of  Manistee  and  Luding- 
ton, they  are  entitled  to  an  advantage  in  western  territory  and 
that  similar  advantage  to  Detroit  over  them  is  secured  in  east- 
em  territory  by  existing  tariffs.  In  this  connection  it  may 
be  said  that  in  respect  to  certain  important  western  and  south- 
western territory  naturally  tributary  to  Lake  Michigan  salt 
producers,  notably  St.  Louis,  Missouri,  and  Louisville,  Ken- 
tucky, the  tariffs  give  the  advantage  to  Detroit. 

The  rate  from  Detroit  to  East  St,  Louis  is  22  cents  per  bar- 
rel on  salt ;  from  ^Manistee  and  Ludington  to  East  St.  Louis  35 
cents  per  barrel ;  from  Detroit  to  Louisville  30  cents  per  bar- 
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rel,  and  from  Manistee  and  Ludington  to  Louisville  37  cents. 
The  rates  into  Columbus,  Cincinnati  and  Pittsburg,  and  all 
the  territory  contiguous  to  those  cities,  show  relatively  the  same 
divisions.  On  east-bound  shipments  Detroit  takes  78  per  cent 
of  the  Chicago-New  York  rate,  while  Manistee  and  Ludington 
are  held  to  100  per  cent  At  the  present  time  the  Pere  Mar- 
quette is  publishing  the  same  rate  from  Detroit  through  Luding- 
ton to  Omaha  that  it  publishes  and  the  Boat  Line  publishes  from 
Manistee,  notwithstanding  that  it  performs,  in  addition  to  the 
service  from  Manistee  across  the  lake  and  on  to  Omaha,  an  all- 
rail  haul  of  244  miles.  The  defendant  claims  that  it  is  entitled 
to  a  differential  on  west-bound  business  from  Manistee  and  Lud- 
ington in  proportion  to  that  granted  the  Detroit  producers  on 
east-bound  traffic. 

Voluminous  testimony  was  given  in  regard  to  rates  on  salt 
from  Manistee,  Ludington,  Milwaukee,  Chicago,  and  other  Lake 
Michigan  points  to  western  territory ;  also  in  regard  to  rates  on 
salt  from  Detroit  to  the  same  field,  a  specific  analysis  and  con- 
sideration of  which  is  not  deemed  necessary  in  the  view  we 
take  of  the  case  inasmuch  as  one  of  the  Complainants,  Mr.  Mul- 
key,  testified  that  he  had  no  complaint  to  make  as  to  the  gross  or 
through  rate  from  Manistee  and  Ludington  and  only  complained 
of  the  division  of  the  through  rate. 

It  otU  be  seen  from  the  facts  appearing  in  the  record  that 
salt  is  manufactured  more  cheaply  at  Manistee  and  Luding- 
ton than  at  Detroit,  because  at  these  Lake  Michigan  points  the 
producers  of  salt  also  run  lumber  mills,  the  refuse  of  which, 
such  as  slabs,  sawdust,  bark,  etc.,  almost  worthless  for  other 
purposes,  is  used  for  fuel  in  salt  making,  while  at  Detroit  coal 
is  used  for  that  purpose.  The  average  difference  in  expense  of 
manufacture  on  this  account  in  favor  of  Manistee  and  Luding- 
ton is  75  cents  per  ton,  though  it  sometimes  has  been  as  mucli 
as  90.  This  difference  in  the  cost  of  manufacturing  salt  be- 
tween Detroit  on  the  one  hand  and  Manistee  and  Ludington  on 
the  other  would  afford  an  ample  reason  why  Detroit  is  unable 
to  compete  with  Manistee  and  Ludington  in  the  western  salt 
market. 

The  Complainants  insist  that  owing  to  the  tariff  conditions 
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existing  since  January,  1900,  Detroit  salt  could  not  be  marketed 
in  western  territory  in  competition  with  the  product  of  Manistee 
and  Ludington,  and  that  therefore,  Detroit  shippers  were  dam- 
aged. At  the  same  time  it  is  shown  that  the  Detroit  Salt  Com- 
pany, one  of  the  complainants,  in  1899  entered  into  an  agree- 
ment wdth  the  National  Salt  Company,  of  New  Jersey,  whereby 
the  Detroit  Company  sold  to  the  National  Company  all  its 
product  for  five  years  upon  the  floor  of  its  factory  with  the  stip- 
ulation that,  in  case  of  failure  to  move  the  salt,  -the  National  Salt 
Company  should  pay  to  the  other  certain  liquidated  damages. 
This  contract  has  been  held  illegal  and  void  by  a  recent  deci- 
sion of  the  Supreme  Court  of  the  State  of  Michigan  as  being 
in  violation  of  the  trust  laws  of  that  State  and  of  the  United 
States.  It  is  proved  that  under  this  stipulation  the  Detroit 
Company  received  liquidated  damages  at  a  rate  of  $144  per 
diem  from  March  14,  1901,  until  the  middle  of  July  of  the 
same  year.  It  is  somewhat  difiicult  to  see  how  a  change  in  traf- 
fic conditions  could  have  any  effect  detrimental  or  otherwise 
upon  the  operation  of  a  salt  company  whose  product  was  al- 
ready sold  on  the  floor  of  its  factory.  It  is  contended  that  the 
complaining  witness,  Mulkey,  is  a  promoter  of  salt  industries 
and  that  this  complaint  was  not  brought  in  good  faith,  but  only 
to  aid  him  in  his  speculative  enterprises.  Whatever  may  be 
the  fact  respecting  this  matter  we  feel  disposed  to  consider  the 
case  on  its  merits  without  regard  to  the  motives  which  may  have 
controlled  !Mr.  Mulkev  in  his  conduct. 

It  is  said  in  argument  that  the  Boat  Line  is  not  a  common 
carrier,  and,  therefore,  is  not  authorized  to  participate  in  the 
through  rate  on  salt  made  by  that  company  and  the  rail  lines. 
While  it  is  true  that  the  Boat  Line  is  engaged  almost  exclu- 
sively in  the  transportation  of  salt  for  the  International  Salt 
Company,  it  has  facilities  for  transporting  all  kinds  of  traffic 
and  is  ready  to  do  so  should  other  freight  be  offered.  We  are 
inclined  to  hold  that  it  may  fairly  be  regarded  as  a  common  car- 
rier within  the  meaning  of  that  term. 

"A  common  or  public  carrier  is  one  who  undertakes  as 
a  business  for  hire  or  reward  to  carry  from  one  place  to 
another  the  goods  of  all  persons  who  may  apply  for  such 
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carriage,  provided  the  goods  be  of  the  kind  he  professes  to 
carry  and  the  person  so  applying  will  agree  to  have  them 
carried  upon  the  lawful  terms  prescribed  by  the  carrier." 

Hutch,  on  Carr.,  Sec.  47. 

We  deem  it  important  to  inquire  whether  there  was  any  neces- 
sity for  the  establishment  of  this  Boat  Line.  Was  it  established 
for  a  legitimate  purpose  or  was  it  intended  as  a  means  of  secur- 
ing rebates  to  those  engaged  in  the  transportation  of  salt  ?  In 
this  connection  the  testimony  clearly  shows  that  railroads  trans- 
porting salt  from  ^Manistee  and  Ludington  to  Chicago  and  the 
west  were  forced  by  traffic  conditions  to  haul  at  considerable  ex- 
pense and  loss  of  car  service  empty  cars  to  Manistee  and  Luding- 
ton for  the  reason  that  there  is  no  adequate  or  reliable  supply 
of  empties  at  these  places.  This  condition  of  things  rendered 
the  rail  carriers  careless  and  indifferent  to  the  necessities  of 
the  salt  traific.  A  similar  condition  surrounded  the  shipment  of 
salt  across  lake  by  the  boats  of  the  then  existing  steamship  lines. 
They  transported  salt  from  Manistee  and  Ludington  at  such 
times  as  suited  their  convenience,  taking  it  only  when  they  had 
nothing  to  transport  that  paid  them  better.  Xor  were  the  ter- 
minal facilities,  such  as  dockage,  storage,  loading  and  unloading, 
etc.,  satisfactory  or  adequate.  While  dependent  upon  rail  trans- 
portation and  steamers  engaged  in  general  traffic,  the  shippers 
of  salt  at  ^Manistee  and  Ludington  were  subjected  to  irregularity 
and  delay  in  transportation  to  Chicago,  resulting  frequently  in 
inability  to  supply  orders  and  consequent  loss  of  trade.  For 
these  reasons  the  Boat  Line  was  established,  and  in  our  judg- 
ment the  exigencies  of  the  salt  business  at  Manistee  and  Lud- 
ington made  the  establishment  of  this  water  line  desirable  if 
not  indispensable. 

Having  adverted  to  all  the  minor  questions  raised  by  the  rec- 
ord, we  proceed  to  a  consideration  of  the  more  impo^^tant  ques- 
tion as  to  whether  the  division  of  the  through  rate  awarded  the 
Boat  Line  is  in  fact  a  rebate. 

The  complainants  insist  that  this  rebate  exi^^ts  by  virtue  of 
the  fact  that  the  rate  on  salt  from  Manistee  and  Ludington  to 
Chicago  has  greatly  increased  since  the  establishment  of  the  pres- 
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cnt  Boat  Line — they  say  the  old  rate  did  not  exceed  8  cents  per 
barrel.  Mr.  Joy  Morton,  however,  testified  that  under  the  for- 
mer arrangement,  the  salt  company  was  compelled  to  pay  at 
times  as  much  as  9,  10  and  even  12  cents  per  barrel.  The  rate 
now  awarded  the  Boat  Line  averages  about  17  cents  per  barrel, 
the  amount  depending  upon  the  contract  made  with  the  western 
roads. 

As  a  justification  of  the  increase  in  the  water  rate  since  1900 
it  is  showTi  that  the  new  service  is  far  more  expensive  than  that 
formerly  in  use.  Under  the  old  arrangement  the  salt  was  re- 
ceived and  delivered  at  the  rail  of  the  vessel  and  the  then  ex- 
isting rate  covered  the  cost  of  carriage  only.  No  terminal 
charges  at  either  end  of  the  line  were  borne  by  the  water  car- 
rier, while  under  the  present  arrangement  at  the  higher  rate  the 
former  unsatisfactory  conditions  at  the  terminals  have  been  suc- 
ceeded by  ample  and  expensive  dockage  and  warehouse  arrange- 
ments and  facilities,  and  included  in  the  water  carriage  are  the 
following  fixed  charges,  namely:  1  cent  per  barrel  for  stowage 
by  stevedores  at  Manistee  and  Ludington;  2.5  cents  per  barrel, 
unloading  and  cooperage  at  Chicago ;  5  cents  per  barrel  for  dock- 
age in  Chicago,  which  includes  storing  in  warehouse  at  Chicago, 
handling,  insuring,  and  loading  into  the  cars.  And  here  it  may 
be  stated  that  barrels  are  broken  in  unloading  and  handling  in 
Chicago,  rendering  cooperage  a  necessity  in  the  transportation 
of  salt  from  Manistee  and  Ludington  to  the  Missouri  River  by 
lake  and  rail ;  whereas,  in  the  case  of  through  all-rail  shipments 
without  change  of  cars  this  expense  is  not  incurred. 

Thus,  it  will  be  seen  that  the  total  of  fixed  charges  incurred 
by  the  present  boat  line  in  the  transportation  of  salt  across  lake 
to  Chicago  is  8.5  cents  per  barrel, which  is  in  addition  to  the 
<?ost  of  carriage,  and,  as  we  have  seen,  these  fixed  charges  were 
not  included  in  the  old  rate  made  by  the  boats  formerly  engaged 
in  this  traffic.  Some,  if  not  all,  of  these  new  charges,  since  they 
are  borne  by  the  Boat  Line,  may,  we  believe,  be  properly  in- 
cluded in  the  cost  of  transportation.  It  should  be  noted  that 
in  addition  to  these  fixed  charges  the  service  rendered  by  the 
Boat  Line  is  more  expensive  than  that  performed  by  the  former 
method.  Under  the  new  arrangements  the  boats  carry  no  re- 
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turn  loads  to  Manistee  and  Ludington  and  are  required  to  be 
ready  to  carry  the  salt  at  all  times  when  stipments  are  to  be 
made.  It  can  readily  be  seen  that  this  service  is  more  expensive 
than  that  formerly  in  use. 

The  testimony  shows  that  the  Ludington  Transportation  Com- 
pany, the  Sheboygan  &  Port  Huron  Transportation  Company 
and  the  Michigan  &  Ohio  Transportation  Company,  have  simi- 
lar arrangements  with  the  salt  producers  of  Manistee  and  Lud- 
ington to  that  of  the  Boat  Line  in  question  and  the  western  rail- 
ways. For  instance,  the  rate  from  Manistee  and  Ludington 
through  Milwaukee  to  the  Missouri  River  is  53  cents,  and  for 
carrying  salt  from  Manistee  and  Ludington  to  Milwaukee,  the 
Ludington  Transportation  Company  receives  30  per  cent  of  the 
through  rate.  The  Sheboygan  and  Port  Huron  Transportation 
Company  makes  a  through  rate  with  the  roads  leading  west 
from  Chicago  and  receives  as  its  division  of  the  through  rate,  the 
same  proportion  as  does  the  Boat  Line.  The  Michigan  &  Ohio 
Transportation  Company  also  has  a  through  rate  from  Manistee 
and  Ludington  to  the  Missouri  River  through  Chicago  and  re- 
ceives the  same  proportion  of  the  through  rate. 

Having  considered  all  the  important  reasons  advanced  as  a 
justification  of  the  division  awarded  the  Boat  Line,  we  w^ill  pro- 
ceed to  another  branch  of  the  case. 

Where  a  through  line  is  made  up  of  several  carriers  and  for 
that  portion  of  the  line  on  which  the  business  originates  there 
is  but  one  carrier,  but  for  the  latter  part  of  the  route  there  are 
several  carriers,  then  the  originating  carrier  has  an  advantage 
in  bargaining  concerning  the  pro-rating  of  the  through  business. 
In  this  case  the  Boat  Line  originates  the  freight  and  brings  it 
to  Chicago.  There  are  numerous  competing  lines  from  Chicago 
to  !^^issouri  River  points  and  the  Boat  Line  has,  therefore,  the 
advantage  that  these  lines  probably  bid  against  each  other  for 
the  freight  from  Chicago  to  the  ^lissouri  River. 

It  is  also  true  that  a  line  of  railway,  having  a  large  distribut- 
ing «?ystem  from  the  ^fissouri  River  points,  could  afford  to  yield 
a  larger  proportional  to  the  Boat  Line  than  could  a  rail  line  not 
enjoying  these  advantages;  for  the  reason  that  in  addition  to 
securing  its  proportion  of  the  through  rate  to  the  river,  the  for- 
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mer  line  would  have  the  hauling  of  a  portion  of  the  salt  from 
the  river  to  the  points  of  consumption.  For  these  and  other  like 
reasons  the  general  practice  with  carriers,  we  believe,  is  to  al- 
low the  originating  line  a  larger  division  of  the  through  rate 
than  would  be  awarded  to  a  connecting  line  for  performing  an 
equal  service. 

It  should  be  noted  in  this  connection  that  the  salt  from  Manis- 
tee and  Ludington  can  reach  its  western  destination  through 
either  of  two  gateways,  namely,  Milwaukee  or  Chicago.  It  is^ 
therefore,  plain  that  roads  leading  west  from  Chicago  and 
which  have  no  lines  to  Milwaukee,  might  be  forced  to  grant 
a  favorable  division  to  the  Boat  Line  in  order  to  bring  the  salt 
to  Chicago  whereby  the  rail  lines  would  get  a  haul  of  the  freight 
from  Chicago  to  the  west ;  whereas,  if  it  moved  through  the  Mil- 
waukee gateway,  the  roads  mentioned  would  not  be  able  to  par- 
ticipate in  the  traffic  and  consequently  would  receive  no  reve- 
nue therefrom.  It  cannot  be  said,  however,  that  a  division 
forced  from  the  roads  by  reason  of  the  foregoing  considerations 
is  unlawful,  unless  it  is  so  grossly  excessive  as  to  amount  to  a 
rebate.  Initial  carriers  generally  utilize  these  advantages  to 
their  own  benefit,  and,  so  far  as  we  know,  no  complaint  has  ever 
been  made  to  the  Commission  regarding  the  divisions  so  ob- 
tained. Mr.  Morton  testified  that  he  had  made  the  best  bar- 
gain that  he  could  with  the  roads  that  join  to  make  this  through 
rate,  but  that,  in  his  judgment,  the  Boat  Line  should  have  a 
larger  share  of  the  through  rate  than  is  now  awarded,  and  others 
testified  to  the  same  effect. 

Of  the  roads  leading  from  Chicago  to  the  Missouri  River^ 
those  which  have  no  lines  to  Milwaukee  find  themselves  in  this 
position :  If  they  wish  to  participate  in  the  carriage  of  salt 
from  Manistee  and  Ludington  to  the  Missouri  River,  they  must 
find  some  means  of  bringing  the  salt  to  Chicago.  It  is  296 
miles  by  the  Pere  Marquette  Railroad  from  Manistee  around 
the  foot  of  Lake  Michigan  to  Chicago ;  and  if  the  salt  is  carried 
by  this  line  and  that  company  receives  a  division  of  the  through 
rate  based  on  mileage,  its  proportional  amounts  to  36.2  per  cent 
of  the  entire  through  rate,  which  is  in  excess  of  the  division 
now  complained  of.  If  the  salt  is  carried  across  by  boat  to  Mil- 
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waukee  and  then  to  Chicago  by  rail,  the  rail  line  for  this  serv- 
ice receives,  according  to  the  testimony,  30  per  cent  of  the 
entire  through  rate,  and  to  this  division  must  be  added  the  cost 
of  carriage  across  lake  by  boat.  The  total  cost  of  carriage  from 
Manistee  and  Ludington  through  Milwaukee  to  Chicago  in  this 
Avay  amounts  to  21  cents  per  barrel,  which  is  also  in  excess  of 
the  division  complained  of.  It  will  be  seen,  therefore,  that  the 
Boat  Line  is  in  a  position  to  demand  a  favorable  division  of  the 
through  rate. 

We  again  call  attention  to  the  fact  that  the  Detroit  producers 
claim  that  they  are  driven  out  of  the  Missouri  River  territory 
by  reason  of  the  fact  that  the  ^lanistee  and  Ludington  produc- 
ers undersell  them  in  that  market,  and  that  Manistee  and  Lud- 
ington are  enabled  to  do  this  by  reason  of  the  large  division  of 
the  rate  awarded  the  Boat  Line.  We  have  already  alluded  to 
the  natural  advantages  |x>ssessed  by  Manistee  and  Ludington  in 
the  manufacture  and  transportation  of  salt,  and  those  engaged 
in  the  transportation  of  salt  from  these  points  insist  that  by  rea- 
son of  these  natural  advantages  alone  they  are  enabled  to  under- 
sell Detroit  on  the  ilissouri  Kiver  and  that  territory  naturally 
belongs  to  them. 

Should  we  hohl  with  the  complainants  on  this  proposition  and 
condemn  the  division  of  the  rate  awarded  the  Boat  Line,  it  is 
reasonable  to  suppose  that  the  eflFect  would  be  an  increase  of  the 
price  of  salt  in  the  western  market,  and,  unless  this  would  hap- 
pen, such  a  finding  could  result  in  no  benefit  to  complainants.  If, 
however,  the  division  under  consideration  is  improper  and  ille- 
gal, and  the  complainants  are  injured  thereby,  they  are  doubt- 
less entitled  to  relief;  but  additional  burdens  should  not  be 
thrown  upon  the  western  consumers  of  salt,  imless  that  result  is 
justified   l)v   all   the   facts  and  circumstances  appearing  in  the 

record.     We  do  nr»t  conceive  it  to  be  our  dutv  to  take  awav  from 

*  « 

Manistee  and  Ludington  the  natural  advantages  which  they  en- 
joy and  place  them  on  an  equality  with  Detroit  in  the  manufac- 
ture and  shipment  of  salt,  in  order  that  the  price  of  that  article 
in  weslern  territory  may  be  increased,  (hereby  enabling  Detroit 
producers  to  do  business  at  a  profit  in  that  market.     It  is  the 
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duty  of  the  Commission  to  keep  in  view  not  only  the  rights  and 
interests  of  producers,  but  those  of  consumers  as  well. 

It  can  be  no  duty  of  the  Commission  to  equalize  natural  ad- 
vantages between  localities  through  the  adjustment  of  tariff 
rates.  If  any  carrier  desires  to  foster  languishing  industries 
situated  on  its  line  for  the  purpose  of  increasing  the  traffic  of 
such  carrier,  it  has,  we  think,  the  right  to  do  so ;  and  if  the  roads 
leading  west  from  Detroit,  Avith  their  connections,  wish  to 
make  a  rate  whereby  the  salt  producers  of  Detroit  may  be  en- 
abled to  market  their  product  on  the  Missouri  River,  they  are 
so  privileged;  but  this  fact  can  in  no  wise  affect  the  through 
rate  from  Manistee  and  Ludington,  nor  can  it  in  any  way  de- 
termine the  reasonableness  of  the  division  received  by  the  Boat 
Line.  This  through  rate  and  the  division  in  question  must 
stand  on  their  own  merits,  and  cannot  be  disturbed  unless  found 
to  be  illegal. 

It  should  be  borne  in  mind  that,  generally  speaking,  the  pub- 
lic is  not  interested  in  the  division  of  a  through  rate,  and  the 
Commission  therefore,  has  no  authority  to  condemn  the  divi- 
sion of  a  rate,  unless  a  part  of  the  through  line  and  the  article 
shipped  have  a  common  ownership,  and  a  grossly  excessive  di- 
vision is  made  for  the  purpose  of  paying  a  rebate. 

While  the  salt  is  owned  by  one  corporation  and  the  Boat  Line 
by  a  wholly  separate  and  distinct  corporation,  yet  a  controlling 
interest  in  both  is  exercised  by  the  same  persons,  and,  with  one 
exception,  the  officers  are  the  same  in  both  concerns.  The  stock- 
holders, however,  are  not  the  same.  The  relations  between 
these  two  corporations  are  so  intimate  and  their  financial  inter- 
ests so  nearlv  identical  that  we  should  not  hesitate  to  con- 
demn  this  division  of  the  through  rate,  provided  we  could  find 
that  the  division  paid  the  Boat  Line  was  in  effect  a  rebate. 

It  appears  that  the  funds  of  the  Boat  Line  have  never  been 
mingled  with  those  of  the  Salt  Company,  but  on  the  contrary 
have  been  kept  wholly  separate  and  distinct.  It  appears  also  that 
while  the  Boat  Line  has  made  some  money,  it  has  never  been 
able  to  pay  its  stockholders  a  dividend,  its  surplus  earnings  after 
paying  the  legitimate  expenses  of  tlie  company  having  been  used 
in  improving  its  transportation  facilities. 
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The  traffic  conditions  surrounding  Manistee  and  Ludington 
place  the  Boat  Line  in  a  position  to  demand  a  large  division  of 
the  through  rate  and  a  large  division  has,  in  our  judgment,  been 
received  by  it.  Doubtless  the  Boat  Line  made  the  very  best 
bargain  it  could  with  the  roads  respecting  that  matter,  and  to 
•  this  end  utilized  every  advantage  at  its  command.  Under  thf 
present  state  of  the  law,  the  Commission  has  no  power  to  pre- 
vent it  from  so  doing,  unless,  as  we  have  seen,  the  division  is  so 
grossly  excessive  as  to  amount  to  a  rebate.  It  is  not  sufficient 
to  show  that  the  division  awarded  the  Boat  Line  is  one  about 
which  persons  infonned  respecting  such  matters  might  differ. 
It  must  appear,  after  considering  all  tlie  facts  and  circum- 
stances in  the  case,  that  it  is  grossly  out  of  proportion  to  the 
value  of  the  entire  through  service  rendered,  and  that  it  in  fact 
covers  a  rebate.  We  do  not  feel  justified,  from  the  facts  appear- 
ing in  this  record,  in  so  holding,  and  these  proceedings  will, 
therefore,  be  dismissed. 
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Defendant  is  party  to  a  contract  with  the  Bourbon  Stock  Yards  Company 
for  the  exclusive  delivery'  of  live  stock  in  the  city  of  Louisville  only  to 
the  yards  of  that  company,  and  when  live  stock  coming  over  its  lines 
is  consigned  to  the  Central  Stock  Yards,  a  competitor  of  the  Bourbon 
Yards,  at  J^uisville,  defendant  refuses  to  transfer  such  live  stock  to  the 
Southern  Railway  for  delivery  to  the  Central  Yards.  The  defendant 
ought,  in  fair  consideration  of  all  interests,  to  deliver  to  the  Southern 
Railway  live  stock  so  consigned  to  the  Central  Yards,  but  the  question 
raised  for  determination  is  whether  the  Commission  can  by  its  order 
require  thi5»  to  be  done.  Decisions  of  Federal  courts  cited  and  applied 
and,  Held, — 

1.  That  defendant  in  making  and  carrying  out  its  exclusive  contract  with 

the  Bourbon  Stock  Y'ards  Company  is  not  acting  in  violation  of  the  Act 
to  r^ulate  commerce. 

2.  That  the  Act  to  regulate  commerce  does  not  confer  upon  the  Conunis- 

sion  authority  to  make  an  order  affirmatively  requiring  a  railway  car- 
rier to  deliver  carloads  of  interstate  freight  to  a  connecting  carrier. 

S.  That  upon  the  facts  of  this  case  it  is  not  an  unlawful  discrmination  be- 
tween commodities  for  the  defendant  to  deliver  carloads  of  dead  freight 
to  the  Southern  Railway  for  consignees  in  Louisville  and  to  refuse  de- 
livery of  live  stock  to  the  Southern  Railway  at  Louisville  when  con- 
signed to  the  C-entral  Stock  Yards. 

4.  That  the  Commission  has  no  regulating  authority  beyond  that  conferred 
by  the  terms  of  the  Act  to  regulate  commerce  and  its  jurisdiction  does 
not  extend  to  enforcing  provisions  in  the  Constitution  of  the  State  of 
Kentucky. 

Dodd  &  Dodd  and  W.  M.  Smilh  for  complainant. 
Ed.  Baxter,  Helm  Bruce  and  Chas,  N.  Burch  for  defendant. 
10  L  C.  C.  Rep. 
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Report  and  Opinion  of  the  Co3I^[ission. 

Prouty^  Commi'Ssioner: 

The  Bourbon  Stock  Yards  were  built  at  Louisville,  Kentucky^ 
ill  1859,  and  have-  been  from  time  to  time  enlarged  and 'im- 
proved. They  are  owned  and  operated  by  the  Bourbon 
Stock  Yard  Company,  are  situated  upon  the  line  of  the  de- 
fendant, the  Louisville  &  Nashville  Railroad  Company,  and 
can  only  be  reached  by  rail  over  that  railroad. 

September  20,  Ic^SS,  a  contract  was  entered  into  between  the 
defendant,  Louisville  &:  Nashville  Railroad  Company,  and  the 
Bourbon  Stock  Yard  Company,  by  the  terms  of  which  the  stock 
yards  company  agreed  to  provide  all  suitable  and  necessary 
facilities,  to  load,  unload  and  care  for,  at  its  own  risk,  all  live 
stock  which  might  be  delivered  to  it  by  the  defendant,  or  which 
might  be  presented  for  shipment  over  the  lines  of  the  defendant^ 
to  collect  whatever  freight  money  might  be  due  to  the  railroad 
company  upon  incoming  freight  and  pay  over  the  same,  and  to 
act  generally  as  the  agent  of  that  company  in  all  matters  relating 
to  tlie  receipt  and  delivery  of  its  live-stock  shipments.  For 
these  services  it  was  to  charge  no  more  than  other  stock  yards 
situated  in  the  city  of  Louisville,  and  not  to  exceed  50  cents  per 
car,  and  was  to  charge  the  public  for  those  services  usually 
rendered  by  stock  yards  and  not  included  in  the  receipt  or  de- 
livery of  the  stock,  a  reasonable  price.  The  railroad  company 
upon  its  part  agreed  not  to  establish  a  stock  yard  itself  at  Louis- 
ville, nor  to  sell  land  for  that  purpose,  or  otherwise  facilitate 
that  object.  It  also  agreed  to  deliver  and  unload,  in  so  far  as  it 
legally  could,  at  the  yards  of  the  Bourbon  Company  all  live  stock 
shipped  over  its  lines  to  Louisville,  and  to  make  said  yards  its 
exclusive  live-stock  depot  in  that  city.  July  12,  1897,  this  con- 
tract was  extended  for  a  period  of  ten  years  from  the  date  of  its 
expiration.  The  parties  have  been  since  the  execution  of  the 
original  contract,  and  still  are,  operating  under  same. 

In  the  summer  and  fall  of  1901  the  Central  Stock  Yards  were 
established  by  a  company  of  that  name.  These  yards  are  sit- 
uated just  outside  tlio  corporate  limits  of  the  city  of  Louisville, 
upon  the  lino  of  the  Southern  Railway,  and  can  only  be  reached 
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by  that  railway.  They  are  similar  in  use  to  the  Bourbon  Stock 
Yards,  were  erected  as  a  rival  of  that  enterprise,  and  when 
opened  for  business,  in  December,  1901,  became  at  once  its  com- 
petitor at  Louisville. 

Eight  or  nine  independent  railroads  enter  the  city  of  Louis- 
ville, and  all  transport,  to  some  extent,  live  stock.  The  only 
stock  yards  are  the  Central  and  the  Bourbon,  except  one  or  two 
small  establishments,  which  are  controlled ,  by  the  latter  com- 
pany. Live  stock  must  therefore  be  marketed  ordinarily  at  one 
or  the  other  of  these  places.  The  different  railroads  have  at 
various  points  and  in  various  ways  such  physical  connection 
that  it  is  ordinarily  possible  to  send  a  carload  of  live  stock  ar- 
riving at  Louisville  over  any  line  to  either  one  of  these  stock 
yards.  The  Southern  Railway  makes  the  Central  Stock  Yards 
its  live-stock  dejjot,  but  it  and  all  other  lines  except  the  defendant 
allow  the  shipper  to  designate  the  stock  yards  at  which  he  de- 
sires delivery  to  be  made,  and  the  car  upon  arriving  at  Louis- 
ville is  switched  to  that  destination.  The  Louisville  &  Nash- 
ville declines  to  do  this,  and  insists  upon  making  delivery  accord- 
ing to  the  terms  of  its  contract  at  the  Bourbon  yards. 

The  Central  Stock  Yards  Company,  claiming  this  to  be  a  vio- 
lation of  certain  provisions  of  the  Constitution  of  Kentucky,  ob- 
tained from  a  state  court  a  mandatory  injunction  compelling 
that  company  to  receive  at  points  within  the  State  of  Kentucky, 
bill,  transport  and  deliver  to  the  Southern  Railway  cars  of  live 
stock  destined  to  the  Central  Stock  Yards.  In  obedience  to  that 
injunction,  the  defendant  has  for  some  months  past  so  trans- 
ported stock  from  points  within  the  State,  but  from  points  with- 
out the  State  it  still  declines  to  make  delivery  except  at  the 
Bourbon  yards.  This  proceeding  is  brought  for  the  purpose  of 
forcing  it  to  deliver  live  stock  taken  up  by  it  at  points  without 
the  State,  in  the  same  manner  that  it  now  delivers  live  stock 
shipped  from  points  within  the  State.  The  Railroad  Commis- 
sion of  Kentucky  acts  as  complainant  agreeably  to  the  provisions 
of  the  Act  to  regulate  commerce,  and  the  traffic  with  respect  to 
which  this  proceeding  is  prosecuted  and  the  defendant  in  the 
handling  of  that  traffic  are  subject  to  said  Act. 

The  defendant  alleged  as  one  reason  why  it  ought  not  to  be 
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required  to  make  delivery  to  the  Southern  Railway  for  the 
Central  Stock  Yards  that  it  could  only  do  so  at  great  inconven- 
ience and  additional  expense.  Considerable  testimony  was  in- 
troduced by  both  parties  upon  this  question,  and  the  location  of 
the  various  points  shown  by  use  of  maps  and  otherwise.  We  do 
not  feel  it  necessary  to  report  in  detail  this  branch  of  the  case. 
There  are  two  points  of  physical  connection  between  the 
Southern  Railway  and  the  Louisville  &  Nashville  Railroad,  at 
one  of  which,  7th  street  and  Magnolia  avenue,  the  interchange 
of  freight  cars  is  a  matter  of  daily  occurrence.  Freight  trains 
arriving  over  the  various  divisions  of  the  Louisville  &  Nashville 
are  at  present  taken  to  the  South  Louisville  yards,  where  they 
are  broken  up  for  further  disposition.  Cars  of  live  stock  are 
hauled  from  there  by  special  engine  directly  to  the  Bourbon 
Stock  Yards,  a  distance  of  some  four  miles.  Freight  cars  in- 
tended for  delivery  to  the  Southern  Railway  are  taken  to  the  city 
yards  of  the  Louisville  &  Nashville  at  9th  and  Kentucky  streets, 
and  from  thence  are  hauled  back  to  7th  and  Magnolia  and  there 
delivered  to  the  Southern.  The  distance  from  South  Louisville 
to  7th  and  Magnolia  is  al>out  V/2  niiles,  and  from  7th  and  Mag- 
nolia to  the  Central  Stock  Yards  about  2^/^  miles.  It  did  not  ap- 
pear what  the  distance  was  from  Magnolia  avenue  to  9th  and 
Kentucky  streets,  but  an  examination  of  the  maps  in  evidence 
shows  that  it  is  not  great,  not  over  one-half  mile.  The  defendant 
daily  transports  many  cars  from  South  Louisville  to  7th  and 
Magnolia  for  delivery  to  the  Southern  at  that  point,  from  50 
to  75  being  interchanged  there  daily.  It  is  possible  that  the  ex- 
pense of  transferring  cars  of  live  stock  from  the  break-up  yards 
at  South  Louisville  to  this  point,  for  delivery  to  the  Southern, 
may  be  somewhat  gi*eater  than  the  cost  of  taking  them  to  the 
Bourbon  Yards,  but  the  difference  must  be  slight  As  we  under- 
stand the  testimony,  the  defendant  is  relieved  from  the  payment 
of  the  unloading  charge  of  50  cents  per  car  on  all  those  cars  de- 
livered to  the  Southern  for  the  Central  Stock  Yards.  However 
this  may  be,  we  find  as  a  fact  that  the  defendant  can  make  de- 
livery of  carloads  of  live  stock  to  the  Southern  Railway  for  the 
Central  Stock  Yards  with  substantially  the  same  convenience 
and  expense  as  accompanies  a  delivery  at  the  Bourbon  Yards. 
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The  defendant  further  urges  that  it  ought  not  to  be  required 
to  entrust  to  any  other  person  than  its  authorized  agent  the  de- 
livery of  this  stock  and  the  collection  of  its  charges,  and  further, 
that  it  ought  not  to  be  required  to  yield  possession  of  its  rolling 
stock  to  a  rival  railroad  company. 

The  shipment  and  handling  of  live  stock  requires  greater  care 
than  most  kinds  of  freight.  The  animals  are  likely  to  be  injured 
in  transitu  and  frequent  claims  for  damage  are  made  on  this 
score  against  carriers.  It  is  more  or  less  important  that  the 
condition  of  the  stock  should  be  correctly  observed  at  the  time 
delivery  is  made.  Under  the  contract  between  the  defendant  and 
the  Bourbon  Stock  Yard  Company  the  latter  company  agrees  to 
discharge  this  duty  in  a  suitable  way,  and  also  to  collect  and 
pay  over  the  freight  money  upon  stock  delivered  to  it.  !Natr 
urally  the  railroad  company  prefers  to  have  this  duty  discharged 
by  an  agent  directly  responsible  to  it  rather  than  by  some  party 
with  whom  it  has  no  connection.  At  tlie  same  time,  Ave  feel  that 
this  objection  has  been  made  more  of  in  the  argument  than  the 
facts  warrant.  These  cars  of  live  stock  are  delivered  to  tho 
Southern  Railway  Company.  That  comjiany  is  entirely  re- 
sponsible financially.  It  agrees  to  be -answerable  for  tho  speedy 
and  proper  delivery  of  the  live  stock,  and  for  the  collection  and 
payment  of  the  charges  of  the  defendant.  To  this  extent  the 
Louisville  &  iSTashville  gives  credit  to  that  company  habitually 
in  the  handling  of  dead  freight.  Moreover,  it  appeai*s  that  be- 
tv\'een  20U  and  300  carloads  of  live  stock  have  been  actually 
handled  by  the  Southern  Railway  to  the  Central  Stock  Yards 
under  the  injunction  of  the  State  court  now  in  effect,  and  thus 
far  no  complaint  seems  to  have  been  made  as  to  the  manner  in 
which  the  duty  of  delivering  has  been  discharged.  We  do  not 
think  as  a  practical  matter  that  there  would  be  much,  if  any, 
greater  liability  to  loss  or  unnecessary  friction  in  case  of  delivery 
t<^  the  Southern  Railway  than  in  case  of  delivery  at  the  Bour- 
bon Stock  Yards.  It  must  be  remembered,  too,  that  where 
freight  is  shipped  with  instructions  by  the  consignor  to  deliver 
to  a  comiecting  carrier  the  original  carrier  can  fully  protect  it- 
self against  any  remissness  upon  the  part  of  its  connection  by 
contract  in  the  bill  of  lading. 
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It  appears  to  be  the  policy  of  the  defendant  to  retain  its 
freight  cars  in  so  far  as  possible  upon  its  ovm  line.  Dead  freight 
intended  for  shipment  beyond  the  termini  of  tlie  Louisville  & 
Xashville  is  frequently  transferred  to  other  cars,  and  the  same 
rule  seems  to  be  applied  to  live  stock.  Stock  intended  for  ship- 
ment to  points  beyond  Cincinnati  is  invariably  transferred  at 
that  junction,  and  the  testimony  was  that  such  was  the  general 
practice  of  tlie  road.  In  many  cases,  liowever,  where  public 
necessity  demands  from  the  nature  of  the  freight  or  the  nature 
of  the  delivery,  cars  are  allowed  to  go  through  to  destination. 
Numerous  industries  in  the  city  of  Louisville  have  side-tracks 
and  large  numbers  of  cars  arriving  by  other  lines  are  daily 
switched  to  destination  upon  these  sidings.  It  appears  that  all 
lines  entering  the  city,  including  the  Louisville  &  Nashville,  re- 
ceive the  cars  of  other  roads  when  loaded  with  dead  freight,  and 
deliver  cars  so  loaded  to  other  roads  to  be  switched  to  destina- 
tion, provided  that  destination  is  within  the  switching  limits,, 
and  the  Central  Stock  Yards  are.  If  the  cars  of  the  defendant 
are  received  at  Louisville  loaded  with  any  kind  of  dead  freight, 
consigned  to  the  Central  Stock  Yards,  those  cars  will  be  deliv- 
ered to  the  Southern  Railway  to  be  transported  to  the  destina- 
tion named.  It  is  only  in  case  of  live  stock  that  this  company 
alone,  of  all  other  companies,  refuses  to  make  such  delivery.  It 
was  said  in  the  argument  that  the  defendant  would  deliver  to 
the  Southern  carloads  of  live  stock  destined  to  stations  upon  its 
line  other  than  Central  Slock  Yards.  The  testimony  shows 
that  in  some  cases  such  carloads  of  live  stock  had  been  delivered 
at  7th  and  Magnolia,  but  does  not  show  any  settled  custom  in 
that  respect. 

As  already  said,  for  some  months  past  the  Louisville  &  Nash- 
ville has  made  delivery  to  the  Southern  of  live  stock  originating 
within  the  State  of  Kentucky  destined  to  the  Central  Stock 
Yards,  and  testimony  was  given  upon  both  sides  as  to  the  time 
actually  consumed  in  transporting  the  stock  to  the  stock  yards 
and  returning  the  empty  cars  to  the  defendant  at  7th  and  Mag- 
nolia. The  estimate  of  the  witnesses  upon  the  part  of  the  com- 
plainant was  from  2  to  0  hours ;  that  upon  the  part  of  the  defend- 
ant from  2  to  3  days.     There  appears  to  be  some  overstatement 
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upon  both  sides,  and  it  also  appears  that  some  cars  have  been 
detained  at  the  Central  Stock  Yards  by  the  Southern  Railway 
at  the  request  of  the  Louisville  &  Nashville,  as  the  former  under- 
stood, so  that  they  might  be  conveniently  had  if  desired  for  the 
outward  shipment  of  live  stock  from  the  Central  Yards.  It  ap- 
pears physically  possible  to  unload  and  return  these  cars  in  a 
few  hours,  and  there  is  no  reason  to  suppose  that  they  would 
not  be  returned  within  that  time  if  the  defendant  company  so  de- 
sired. Xo  complaint  whatever  has  been  made  of  delay  in  the 
returning  of  empties,  and  we  do  not  feel  that  this  excuse  is  a 
valid  one  in  fact.  We  find,  as  a  matter  of  fact,  that  there  is  no 
substantial  reason,  looking  to  the  physical  operations  of  the  de- 
fendant and  its  responsibility  to  the  public,  why  carloads  of  live 
stock  should  not  be  delivered  to  the  Southern  by  the  defendant 
for  the  Central  Yards. 

The  defendant  also  claims  that  the  right  to  make  exclusive 
deliveries  at  the  Bourbon  Yards  assists  in  procuring  traffic,  and 
that  it  ought  to  be  allowed  to  serve  its  interests  in  this  respect 

About  50  per  cent  of  the  stock  marketed  at  Louisville  is  ship- 
ped out  to  eastern  destinations,  and  what  of  it  is  marketed  at 
the  Bourbon  Yards  is  necessarily  loaded  there  also.  Inasmuch 
as  the  defendant  is  the  only  railroad  reaching  this  yard,  it  has, 
in  virtue  of  this  circumstance,  a  considerable  advantage  over 
other  lines  in  soliciting  and  obtaining  such  outbound  traffic. 

The  other  50  per  cent  of  live  stock  marketed  at  Louisville  is 
slaughtered  there,  and  of  this  a  considerable  portion  is  subse- 
quently shipped  out  in  the  form  of  various  products  of  the 
abattoir  and  the  packing-house.  These  industries  are  more 
conveniently  maintained  in  the  vicinity  of  the  yards  at  which 
the  live  animals  are  bought,  and  being  in  that  vicinity  are  more 
naturally  tributary  to  the  line  of  the  defendant  railroad.  Hence, 
with  respect  to  this  traffic  the  Louisville  &  Nashville  enjoys  a 
certain  advantage.  We  are  of  the  opinion  that  this  claim  of  the 
defendant  is  well  taken,  and  that  it  is,  not  perhaps  to  a  great  ex- 
tent, but  certainly  in  a  substantial  degree  from  a  traffic  stand- 
point, for  the  pecuniary  interest  of  that  company  to  make  ex- 
clusive deliveries  of  live  stock  at  the  Bourbon  Yards. 

The  complainant  urges  that  the  public  interest  requires  that 
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tJie  competition  which  arises  out  of  the  existence  of  these  inde- 
pendent stock  yards  should  be  kept  alive,  and  that  the  defendant 
ought  to  be  compelled  in  the  interest  of  the  public  to  make  de- 
liveries to  the  Southern  when  the  shipper  so  indicates.  There 
is  some  testimony  to  show  that  the  facilities  and  the  service  at 
the  Bourbon  Yards  in  the  past  hAve  not  been  all  they  should  be, 
and  that  they  are  not  today  equal  to  those  of  the  Central.  Upon 
the  whole  testimony  we  are  unable  to  make  any  definite  finding 
to  this  effect.  The  Bourbon  Yards  were  originally  built  many 
years  ago,  but  tliey  seem  to  have  been  improved  from  time  to 
time  and  kept  up  fairly  well  with  the  requirements  of  Louis- 
ville as  a  live  stock  market.  In  the  main  the  facilities 
have  been  adequate,  the  service  competent  and  the  charges,  if  not 
altogether  reasonable,  as  reasonable  as  those  imposed  in  similar 
institutions  in  other  parts  of  the  country.  It  is  quite  possible 
that  the  Central  Yards,  being  a  new  plant,  are  to-day  somewhat 
more  modem,  perhaps  somewhat  better  than  the  Bourbon.  It 
does  not  appear  that  the  charges  are  less.  On  the  whole,  we  are 
unable  to  find  that  the  public  has  not  enjoyed  in  the  past  reason- 
able facilities  upon  reasonable  terms  at  the  Bourbon  Stock 
Yards. 

At  the  same  time  we  are  of  the  opinion  that  the  interests  of 
the  public,  in  the  case  of  Louisville,  at  least,  have  been  served 
by  the  establishment  of  the  Central  Stock  Yards  as  a  competitor 
of  the  Bourbon,  and  that  public  interest  requires  the  continua- 
tion of  such  competition.  While  several  attempts  have  been 
made  to  establish  and  maintain  rival  stock  yards  at 
this  point,  such  attempts  have  hitherto  come  to  nothing.  In  one 
or  two  cases  stock  yards  have  been  actually  established,  but  these 
have  been  either  driven  out  of  business  or  absorbed  by  the  Bour- 
bon Company,  so  that  for  most  of  the  time  during  the  past  that 
establishment  has  been  the  onlv  stock  vards  at  Louisville.  As 
already  said,  the  Louisville  &  Nashville  is  the  railroad  whose 
line  reaches  those  yards,  and  all  stock  arriving  at  Louisville  by 
other  lines  is  necessarily  switched  by  the  defendant  to  the  Bour- 
bon Stock  Yards.  Previous  to  the  opening  of  the  Central  Yards 
the  switching  charge  imposed  for  this  service  had  been  $2.00 
per  car,  and  we  understand  that  the  same  charge  was  imposed 
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for  the  movement  of  outbound  cars.  At  the  opening  of  the  Cen- 
tral Yards  the  Southern  Railway  established  a  charge  of  $1.00 
per  car  from  7th  street  and  Magnolia  avenue  to  the  Central 
Stock  Yards,  and  this  action  was  immediately  followed  by  a  re- 
duction of  the  Louisville  &  jifashville  charge  to  a  corresponding 
amount  The  public  therefore  directly  benefits  by  $1.00  per  car 
on  all  carloads  of  live  stock  which  are  brought  to  the  city  of 
Louisville  over  any  other  line  than  that  of  the  defendant 

Still  further,  there  are  more  or  less  stations  in  Kentucky  and 
adjoining  States  from  which  live  stock  may  move  to  Louisville 
over  either  the  line  of  the  Louisville  &  Nashville  or  one  of  its 
competitors  like  the  Illinois  Central.  When  in  the  past  live 
stock  has  been  brought  to  Louisville  from  such  a  competitive 
point  over  a  rival  line,  the  Louisville  &  Nashville  has  refused 
to  switch  that  car  to  the  Bourbon  Stock  Yards  upon  any  terms, 
with  the  result  that  stock  has  been  unloaded  at  some  other  point 
and  driven  through  the  streets  of  Louisville  to  the  Bourbon 
Yards  in  order  that  it  might  be  marketed  there.  The  purpose 
of  this  action  upon  the  part  of  the  defendant  was,  of  course,  to 
force  shippers  to  patronize  its  line,  and  the  effect  was  to  largely 
eliminate  competition  from  these  otherwise  competitive  points. 
The  building  of  the  Central  Stock  Yards  has  opened  to  these 
points  the  advantages  of  their  competitive  location. 

While  some  witnesses  in  this  case  testified  that  in  their  opin- 
ion all  stock  at  Louisville  could  be  most  advantageously  market- 
ed at  a  single  point,  it  appears  that  the  shippers  of  live  stock  to 
that  market  regard  the  privilege  of  selling  at  either  one  of  these 
stock  yards  as  of  material  benefit.  At  the  present  time  stock 
shipped  to  Louisville  from  points  without  the  State  of  Kentucky 
destined  to  Central  Stock  Yards  is  taken  to  the  Bourbon  Stock 
Yards,  there  unloaded,  re-loaded  into  a  Southern  car,  switched  by 
the  Louisville  &  Nashville  to  7th  and  Magnolia,  and  thence  taken 
by  the  Southern  to  its  destination.  This  involves  a  delay  of 
from  6  to  24  hours  and  more  or  less  shrinkage  in  the  stock  and 
risk  of  damage.  As  we  understand  the  testimony,  it  costs  a  load- 
ing charge  of  50  cents  at  the  Bourbon  Yards,  a  switching  charge 
of  one  dollar  to  the  defendant  and  another  dollar  to  the  Southern 
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Railway ;  yet  stock  is  frequently  transported  under  all  these  dif- 
ficulties to  the  Central  Yards. 

It  is  impossible  to  estimate  to  its  full  extent,  in  dollars  and 
cents,  the  benefit  to  the  public  of  this  competition,  but  we  are 
clearly  of  the  opinion  that  the  benefit  is  considerable.  It  should 
perhaps  be  stated  in  this  connection  that  more  live  stock  is 
brought  to  Louisville  over  the  Louisville  &  Nashville  than  over 
any  other  one  line,  or  perhaps  all  lines. 

If  now  it  is  for  the  interest  of  the  defendant  to  make  exclusive 
deliveries  at  the  Bourbon  Yards,  and  for  the  interest  of  the  pub- 
lic that  both  yards  should  be  alike  open,  the  question  im- 
mediately arises,  whose  interest  should  control,  and  this  may  be 
a  question  of  fact.  The  public  ought  not  to  be  allowed  to  insist 
upon  the  application  of  some  theoretical  right  when  no  substan- 
tial advantage  accrues  and  when  such  insistence  is  to  the  sub- 
stantial detriment  of  the  carrier,  and  upon  the  other  hand  the 
carrier  must  in  many  cases  give  way  where  the  loss  to  it  is  in- 
significant in  comparison  with  the  advantage  to  the  public. 
Treating  this  as  a  question  of  fact  in  the  present  instance,  and 
inquiring  what  ought,  upon  a  fair  consideration  of  the  interests 
of  all  parties  to  be  done,  we  think  and  find  that  the  Louisville 
A  Nashville  ought  to  permit  the  shipper  to  designate  the  point  of 
delivery  and  to  follow  that  designation.  It  seems  to  us  that  the 
.advantages  accruing  to  the  public  from  free  competition  between 
these  rival  yards  and  the  various  carriers  entering  Louisville 
is  of  more  advantage  to  the  people  who  buy,  sell  and  consume 
live  stock  and  its  products  than  is  the  right  of  the  Louisville  & 
Nashville  to  make  exclusive  deliveries  at  the  Bourbon  Stock 
Yards  to  that  company. 

Soon  after  the  opening  of  the  Central  Stock  Yards  for  busi- 
ness the  Southern  Railway  established  a  station  at  that  point, 
known  as  Central  Stock  Yards,  Kentucky,  and  some  question  is 
made  as  to  whether  this  should  be  treated  in  disposing  of  this 
case  as  a  bona  fide  station.  The  station  was  regularly  established 
by  the  Southern  Company,  which  issued  circulars  to  its  various 
connections  stating  the  rates  and  the  divisions  which  would  apply 
on  business  destined  to  that  point  According  to  this  circular 
the  Louisville  rate  is  applied  from  all  stations  upon  the  Southern 
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Eailway  system,  and  upon  all  business  reaching  Louisville  over 
tliat  system,  and  the  Louisville  rate,  plus  a  switching  charge  of 
$1.00,  is  applied  to  business  from  connecting  roads  at  Louisville. 
Central  Stock  Yards  is  nine  miles  from  the  terminus  of  the 
Southern  Kailway  at  Louisville.  This,  however,  arises  from 
the  fact  that  in  running  to  Central  Stock  Yards  a  detour  of  the 
city  itself  is  made.  The  station  is  without  the  corporate  limits 
of  Louisville,  but  is  only  a  short  distance  beyond  those  limits. 
It  is  the  live  stock  depot  of  the  Southern  Kailway.  Live  stock 
billed  to  any  particular  destination  in  Louisville  is  delivered  by 
the  Southern  at  that  destination,  but  if  the  destination  be  simply 
Louisville  the  delivery  is  at  Central  Stock  Yards.  It  also  seems 
that  these  yards  have  been  made  the  live-stock  depot  for  the  city 
of  Louisville  of  the  Baltimore  &  Ohio  Southwestern.  We  find 
that  there  is  an  independent  station  on  the  Southern  Railway, 
designated  Central  Stock  Yards,  Kentucky,  but  we  further  find 
that  this  station  is  strictly  competitive  in  the  live-stock  business 
with  Louisville,  and  that  it  was  created  by  the  Southern  Rail- 
way in  the  expectation  and  hope  that  its  existence  might  be  a 
means  of  compelling  deliveries  of  live  stock  at  the  Central  Stock 
Yards. 

The  complainant  relied  upon  Sections  213  to  215,  inclusive, 
of  the  Constitution  of  Kentucky,  which  are  as  follows : 

^'Sec.  213.  All  railroad,  transfer,  belt  lines  and  railway 
bridge  companies,  organized  imder  the  laws  of  Kentucky,  or 
operating,  maintaining  or  controlling  any  railroad,  transfer,  belt 
lines  or  bridges,  or  doing  a  railway  business  in  this  State,  shall 
receive,  transfer,  deliver,  and  switch  empty  or  loaded  cars,  and 
shall  move,  transport,  receive,  load  or  unload  all  the  freight  in 
carloads  or  less  quantities,  coming  to  or  going  from  any  railroad, 
transfer,  belt  line,  bridge  or  siding  thereon,  with  equal  prompt- 
ness and  dispatch,  and  without  any  discrimination  as  to  charges, 
preference,  drawback  or  rebate  in  favor  of  any  person,  corpora- 
tion, consignee  or  consignor,  in  any  maimer  as  to  payment, 
transportation,  handling  or  delivery;  and  shall  so  receive,  de- 
liver, transfer  and  transport  all  freight  as  above  set  forth,  from 
and  to  any  point  where  there  is  a  physical  connection  between 
the  tracks  of  said  companies.  But  this  section  shall  not  be  con- 
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stnied  as  requiring  any  such  common  carrier  to  allow  the  use  of 
its  tracks  for  the  trains  of  another  engaged  in  like  business. 

"Sec.  214.  No  railway,  transfer,  belt  line  or  railway  bridge 
company  shall  make  any  exclusive  or  preferential  contract  or 
arrangement  with  any  individual,  association  or  corporation,  for* 
the  receipt,  transfer,  delivery,  transportation,  handling,  care  or 
custody  of  any  freight,  or  for  the  conduct  of  any  business  as  a 
common  carrier. 

"Sec.  215.  All  railway,  transfer,  belt  lines  or  railway  bridge 
companies  shall  receive,  load,  unload,  transport,  haul,  deliver 
and  handle  freight  of  the  same  class  for  all  persons,  associations 
or  corporations  from  and  to  the  same  points  and  upon  the  same 
conditions,  in  the  same  manner  and  for  the  same  charges,  and 
for  the  same  method  of  payment." 

Conclusions. 

We  have  found  that  the  defendant,  in  fair  consideration  of 
the  interests  of  all  concerned,  ought,  when  required  by  the  ship- 
per, to  make  delivery  to  the  Southern  liailway  for  the  Central 
Stock  Yards.  Can  this  Commission  by  its  order  require  this  to 
be  done  'i  The  complainant  bases  it?  claim  to  such  an  order  upon 
four  grounds : 

1.  The  making  of  the  contract  with  the  Bourbon  Stock 
Yards  for  the  exclusive  delivery  of  all  live  stock  transported 
over  its  lines  to  Louisville  is  a  discrimination  under  the  Act  to 
regulate  commerce. 

2.  The  third  and  seventh  sections  of  that  Act  require  the  de- 
fendant to  deliver  its  live  stock  cars  to  the  Southern  Railway 
for  the  Central  Stock  Yards. 

3.  To  deliver  dead  freight  to  be  switched  to  destination 
and  refuse  that  same  privilege  to  live  stock  is  a  discrimination 
against  the  latter  species  of  traffic  under  the  third  section. 

4.  The  Constitution  of  Kentucky,  requiring  the  interchange 
of  cars,  is  in  aid  of  interstate  commerce  and  should  be  enforced 
by  this  Commission. 

I. 

The  question  arising  under  the  first  of  these  propositions 
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seems  to  have  been  definitely  settled  by  the  decisions  of  the  Fed- 
eral courts,  the  leading  case  being  Covington  Stock  Yards  Co. 
V.  Keith,  139  U.  S.  128,  35  L.  ed.  73, 11  Sup.  Ct  Kep.  461. 

The  Kentucky  Central  Railroad  Company  entered  into  a  con- 
tract with  the  Covington  Stock  Yards  Company  very  much  like 
that  between  the  defendant  and  the  Bourbon  Stock  Yard  Com- 
pany involved  in  this  proceeding.  Keith  was  engaged  in  the 
stock  yards  business  at  Covington,  and  had  constructed  yards 
for  that  purpose  separated  from  those  of  the  Covington  Com- 
pany only  by  the  street,  and  adjacent  to  the  tracks  of  the  rail- 
road company.  For  a  time  the  railroad  company  had  made  de- 
livery at  the  yards  of  Keith,  but  after  the  making  of  its  exclusive 
contract  with  the  stock  yards  company  this  practice  was  discon- 
tinued. The  Kentucky  Central  Railroad  was  in  the  hands  of  a 
receiver  pending  foreclosure  proceedings;  the  receiver  had  de- 
clined to  make  delivery  at  the  yards  of  Keith,  and  a  petition  was 
therefore  filed  by  him  in  the  Circuit  Court  to  compel  such  de- 
livery. The  Covington  Company  imposed  a  charge  for  yarding, 
no  matter  how  short  the  time  during  which  the  cattle  remained 
in  its  enclosures,  and  this  fact  was  complained  of  in  the  petition. 

The  court  below  ordered  the  Covington  Company,  which  had 
become  a  party  to  the  suit,  to  deliver  to  Keith,  and  all  other  per- 
sons, stock  received  at  Covington,  free  of  all  charges  other  than 
the  regular  transportation  charges,  and  in  default  of  its  consent 
in  wTiting  to  do  so,  directed  that  the  receiver  should  make  de 
livery  of  stock  consigned  to  Keith  at  his  yards.  From  this  order 
the  Covington  Company  appealed. 

The  Supreme  Court  atfirmed  the  order  of  the  Circuit  Court. 
In  its  opinion  are  laid  down  two  general  propositions:  First, 
that  it  is  the  duty  of  a  railroad  company  to  provide  suitable 
facilities  for  receiving  and  delivering  live  stock  at  its  stations 
without  additional  compensation  other  than  the  regular  trans- 
portation charge,  and,  second,  that  the  railroad  company  may 
provide  these  facilities  by  contract  with  a  stock-yards  company. 
While  the  court  does  not  so  declare  in  express  language,  the 
necessaiy  inference  from  the  decision  is  that  a  railroad  company 
may  provide  these  terminal  facilities  for  the  handling  of  live 
stock  by  making  an  exclusive  contract  with  a  particular  stock- 
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yards  company,  and  that  so  long  as  this  comp^any  imposes  no 
charge  for  delivering  live  stock  when  that  stock  is  taken  by  the 
consignee  within  a  reasonable  time,  such  contract  is  not  obnox- 
ious to  law. 

This  case  was  construed  and  applied  by  the  Circuit  Court  of 
Appeals  for  tlie  Sixth  Circuit  to  a  case  exactly  like  the  one  be- 
fore us,  in  Butchers*  &  Drovers'  Stock  Yards  Co.  v.  Louisville  <& 
N.  R.  Co,  11  C.  C.  A.  290,  31  U.  S.  App.  252,  67  Fed.  35.  The 
Louisville  &  Nashville  Company  had  entered  into  a  contract 
with  the  Union  Stock  Yards  Company,  of  Nashville,  similar  to 
that  referred  to  in  tlie  Keith  case,  by  which  it  had  agreed  to 
make  the  yards  of  that  company  its  exclusive  live  stock  depot  in 
the  city  of  Nashville.  The  railroad  company  paid  a  certain 
amount  for  the  loading  and  unloading  of  live  stock,  but  no 
charge  was  imposed  against  shippers  by  the  Union  Company. 

The  Butchers'  &  Drovers'  Company  was  also  engaged  in  the 
stock  business  at  Nasliville,  and  had  constructed  stock  yards  in 
the  vicinity  of  Front  street,  in  that  city.  The  Louisville  &  Nash- 
ville maintained  a  spur  track  along  Front  street,  and  permitted 
various  business  enterprises  to  connect  with  that  track  by 
switches,  for  the  purpose  of  moving  in  and  out  carloads  of 
freight.  This  siding  seems  to  have  been  about  one  mile  in  length. 
It  did  not  definitely  appear  what  business  firms  made  connection 
with  it,  but  it  did  appear  that  the  privilege  was  accorded  to  who- 
ever requested  it,  save  that  in  all  cases  the  freight  handled  from 
these  switches  was  dead  freight.  The  yards  of  the  Butchers'  & 
Drovers'  Company  were  separated  from  this  street  by  a  narrow 
strip  of  land  about  40  feet  in  width,  which  had  been  dedicated 
to  the  city.  The  city  had  granted,  by  ordinance,  to  the  Butchers' 
&  Drovers'  Company  the  right  to  construct  its  track  across  this 
strip,  and  the  court  said  that  the  existence  of  the  strip  afforded 
the  railroad  company  no  valid  excuse  for  not  permitting  the 
connection.  The  Butchers'  &  Drovers'  Company  requested  a 
connection  with  this  track  on  Front  street,  and  upon  refusal 
brought  suit  in  equity,  praying  for  a  mandatory  injunction  to 
compel  such  connection.  The  Circuit  Court  dismissed  the  bill, 
and  the  Circuit  Court  of  Appeals  affirmed  that  decree.  The 
opinion  of  the  court  was  delivered  by  Taft,  Judge,  who  held  that 
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the  Keith  case  was  authority  for  the  proposition  that  a  railroad 
company  might  enter  into  an  exclusive  contract  like  that  before 
him  and  like  the  one  before  us.  The  Keith  case  was  commenced 
before  and  decided  after  the  Act  to  regulate  commerce  took  ef- 
fect. The  Butchers'  &  Drovers'  case  was  both  commenced  and 
decided  subsequent  to  the  passage  of  that  Act,  and  while  that 
statute  is  not  discussed  in  detail  in  the  opinion,  it  is  expressly 
referred  to  and  must  have  been  in  the  mind  of  the  court. 

Xo  further  examination  of  authorities  upon  this  point  seems 
profitable.  Whatever  may  have  been  said  by  some  inferior 
courts  as  to  the  law,  or  whatever  may  be  the  view  of  this  Com- 
mission as  to  the  abuses  which  might  flow  from  an  application  of 
the  principle  to  railroad  operations  in  general,  these  cases  must 
control  our  decision  in  the  proceeding  before  us.  Upon  their 
authority  we  hold  that  the  defendant  in  making  and  carrying 
out  its  exclusive  contract  with  the  Bourbon  Stock  Yard  Com- 
pany is  not  in  violation  of  the  Act  to  regulate  commerce. 

II. 

Complainant  insists  that  although  the  defendant  may  have 
the  right  to  make  stock  deliveries  at  a  single  point  upon  its  own 
line,  it  must  nevertheless  deliver  carloads  of  stock  to  connecting 
carriers.  And  manifestly  there  is,  in  the  practical  aspect,  a  wide 
distinction  between  the  two  propositions.  It  might  impose  an 
almost  intolerable  burden  on  the  defendant  if  it  were  compelled 
to  deliver  and  receive  live  stock  at  every  stock  yards  which 
might  be  constructed  along  its  line,  while  it  would  not  be  a  hard- 
ship of  the  same  magnitude,  nor  indeed  ordinarily  any  hardship 
at  all,  to  make  deliveries  to  its  connections  at  points  of  physical 
junction  in  due  course  of  business. 

To  sustain  this  contention  of  the  complainant  necessitates  an 
order  requiring  the  defendant  to  deliver  its  cars  to  the  Southern 
Railway,  and  the  defendant  earnestly  insists  that  no  law  can  be 
made  compelling  such  delivery,  since  that  would  amount  to  a 
taking  of  private  property  without  due  process  of  law.  We  have 
no  doubt  as  to  the  authority  of  the  State  with  respect  to  intra- 
state traffic  and  of  the  United  States  with  respect  to  interstate 
traffic  to  compel  the  exchange  of  loaded  freight  cars  by  statute. 
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Whatever  may  be  true  in  fact,  in  theoiy  at  least  the  railway  is 
a  public  servant,  holding  its  franchises  and  operating  its  prop- 
erty charged  with  a  public  tnist.  It  cannot  use  that  property 
as  it  might  strictly  private  property  without  reference  to  the 
public  interests.  The  business  of  railroading  in  this  country  at 
the  present  time  is  very  largely  carried  on  by  the  interchange  of 
loaded  freight  cars  and  cannot  be  conducted  economically,  in 
many  cases  not  at  all,  except  by  that  practice.  It  would  be  strange 
indeed  if  the  government  might  not  say  that  railways  should,  in 
the  furtherance  of  public  convenience,  do,  under  proper  terms 
and  conditions,  what  their  universal  custom  shows  to  be  feasible 
and  necessary.  It  has  not,  however,  seemed  advisable  to  discuss 
the  authorities  upon  that  point,  for  whatever  the  authority  of 
Congress,  no  legislation  going  tx)  that  extent  has,  up  to  the  pres- 
ent time,  been  enacted. 

Probably  the  framers  of  the  Act  to  regulate  commerce  sup- 
posed that  the  third  section  would  compel,  under  certain  circum- 
stances, such  interchange  of  cars.  A  moment's  thought  will  show 
that  every  such  exchange  is  a  matter  of  contract  between  the  par- 
ties in  which  the  terms  and  conditions  upon  which  the  exchange 
shall  be  made  are  specified,  and  it  is  apparent  to  one  at  all  ac- 
quainted with  railway  operations  that  to  arbitrarily  compel  the 
interchange  of  cars  under  all  circumstances  would  be  unjust.  The 
Act  to  regulate  commerce  provides  no  means  for  determining 
when  carriers  shall  be  compelled  to  make  this  interchange,  or  for 
fixing  the  conditions  upon  which  it  shall  be  made,  and  in  constru- 
ing tliat  Act  the  courts  have,  with  practical  unanimity,  held  that 
carriers  were  still  free  to  make  arrangements  of  this  sort  by  con- 
tract among  themselves,  and  that  there  was  nothing  in  the  Act 
which  authorized  cither  the  Commission  or  the  courts  to  compel 
one  railroad  company  to  deliver  its  cars  to  another. 

Kentucky  £'  L  Bridrje  Co.  v.  Louisville  c('  N.  R,  Co.  2  Inters. 
Com.  Rep.  351,  2  L.  It.  A.  289,  37  Fed.  567 ;  Oregon  Short  Line 
£  U.  N.  R,  Co.  V.  Northern  P.  R.  Co.  4  Inters.  Com.  Rep.  249,. 
51  Fed.  465 ;  Little  Rock  cG  M.  R.  Co.  v.  St.  Louis  £  S.  W.  R. 
Co.  4  Inters.  Com.  Rep.  854,  26  L.  R.  A.  192,  11  C.  C.  A.  417^ 
27  U.  S.  App.  380,  63  Fed.  775. 

Just  what  the  seventh  section  may  have  beeen  intended  to  ae- 
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complish  is  not  certain.  Possibly  the  legislature  had  in  mind  that 
railways  might  attempt  to  relieve  themselves  from  its  provisions 
by  interrupting  traffic  at  State  lines,  and  thereby  deprive  it  of 
the  character  of  interstate  business.  The  seventh  section  mav 
have  been  intended  to  prevent  this.  At  any  rate  we  are  clear  that 
it  adds  nothing  to  the  third  section  in  support  of  this  claim  of  the 
complainant,  and  conclude  that  the  Act  to  regulate  commerce 
does  not  confer  upon  this  Commission  authority  to  make  an  or- 
der affirmatively  requiring  a  railway  carrier  to  deliver  car- 
loads of  interstate  freight  to  a  connecting  carrier.  This  Com- 
mission has  more  than  once  called  the  attention  of  Congress  to 
this  state  of  the  law.  Second  Annual  Rep.  p.  70  and  nearly  every 
report  since. 

III. 

It  appears  from  the  findings  of  fact  that  all  railways  enter- 
ing Louisville  interchange  carloads  of  dead  freight  to  be 
switched  to  various  points  within  the  switching  limits  of  Louis- 
ville, and  it  seems  that  Central  Stock  Yards  is  within  those 
switching  limits.  The  Louisville  &  Nashville  would  deliver  to 
the  Southern  cars  loaded  with  every  species  of  freight,  except 
live  stock,  to  be  switched  bv  it  to  Central  Stock  Yards.  The 
complainant  insists  that  its  refusal  to  deliver  live  stock  as  well 
is  a  discrimination  under  the  third  section  against  that  particular 
species  of  traffic,  and  that  this  Commission,  even  though  without 
general  power  to  order  an  interchange  of  cars  between  railway 
companies,  may  compel  this  defendant  to  treat  live  stock  in  the 
same  way  that  it  does  dead  freight. 

This  question,  in  much  the  same  form,  was  presented  in 
Butchers'  &  D.  Stock-Yards  Co.  v.  Louisville  &  N.  R. 
Co.  supra.  There  the  railroad  company  maintained  a 
side-track  nearly  one  mile  in  length  along  Front  street, 
with  which  various  establishments  were  connected  by 
switch ;  and  it  appeared  that  a  switching  connection 
was  granted  to  everybody  who  applied,  so  long  as  the  commod- 
ities to  be  moved  were  dead  freight.  The  Butchers'  &  Drovers' 
Company  demanded  a  connection  by  switch  for  the  movement 
of  live  stock.  In  disposing  of  the  case.  Judge  Taft  stated  that 
one  controlling  point  was  the  inquiry  whether  this  discrimina- 
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tion  in  favor  of  dead  freight  and  against  live  stock  was  justifi- 
able,    lie  held  that  it  was,  putting  the  decision  on  the  ground 
that  the  character  of  the  service  in  the  transportation  of  live  stock 
differed  so  materially  in  fact  from  the  transportation  of  dead 
freight  that  a  refusal  to  treat  both  commodities  alike  did  not 
constitute  an  actionable  discrimination.     We   have   alreadv  re- 
marked  that  there  is  a  wide  difference  between  switching  car- 
loads of  live  stock  to  and  from  every  side-track,  which  may  be  re- 
quested upon  the  line  of  a  railroad,  and  the  delivery  of  similar 
cars  to  its  connections  in  regular  course  of  business.     But  it 
must  be  remembered  that  the  service  rendered  by  these  railroads 
in  Louisville  to  dead  freight  is  essentially  a  switching  service. 
It  does  not  appear  under  what  terms  loaded  cars  are  thus  taken 
to  destination,  who  is  responsible  for  the  delivery,  or  who  makes 
collection  of  the  freight  money.     It  is  conceivable  that  the  de- 
fendant might  be  Avilling  to  deliver  its  carloads  of  dead  freight 
to  be  thus  switched  to  destination  when  it  would  properly  refuse 
to  deliver  its  live  stock.     We  think  the  facts  are  so  far  similar 
that  the  Butchers'  &  Drovers'  case  must  be  regarded  as  controlling 
the  one  before  us,  and  feel  constrained  to  hold,  upon  its  author- 
ity, that  the  defendant  is  not  guilty  of  unjust  discrimination  in 
delivering  dead  freight  and  refusing  to  deliver  live  stock  to  the 
Southern  Railway. 

There  is  a  still  further  consideration.   *A  discrimination  xm- 
der  the  third  section  to  be  undue  must  ordinarily  be  such  that  the 
prejudice  arising  out  of  it  against  one  party  is  a  source  of  ad- 
vantage to  the  other.     That  can  hardly  be  said  of  this  discrim- 
ination.   To  refuse  to  make  deliveries  of  live  stock  is  a  hardship 
upon  that  species  of  traffic;  to  make  deliveries  of  dead  freight 
is    a    benefit    to    that    species    of    traffic,    but    the     refusal 
to    switch    live    stock    does    not    in    the    case    before    us    in 
any    respect    benefit     dead    freight.     If    we    were     to     find 
an    undue    discrimination    and    were    to    order     defendants 
to  cease  from  its  continuance,  that  order  might  be  complied  with 
either  by  delivering  live  stock  or  by  ceasing  to    deliver    dead 
freight.     In  case  the  latter  alternative  were  adopted,  the  inter- 
ests for  which  the  complainant  stands  would  be  in  no  respect 
benefited,  while  those  persons  who  now  do  benefit  from  the  pres- 

10  I.  C.  C.  Rep. 


RATLBOAD  COMMISSION  OF  KENTUCKY  V.  L.  <fe  N.  R.  CO.  191 

ent  deliveries  might  be  greatly  damaged.  It  does  not  appear, 
and  there  are  no  means  of  determining,  which  alternative  the  de- 
fendant would  adopt  if  put  to  the  choice,  and  we  should  hesitate, 
under  those  circumstances,  to  make  an  order  which  might  re- 
S¥ilt,  not  in  advantage  to  live  stock  shippers,  but  in  detriment  to 
all  shippers  of  dead  freight.  What  is  here  said  applies  only 
to  a  prejudice  or  disadvantage  growing  out  of  discrimination  be- 
tween commodities.  Traffic  may  perhaps  be  subjected  to  undue 
disadvantage  under  the  third  section  by  imposing  upon  it  unjust 
burdens  or  refusing  to  it  privileges  to  which  it  is  lawfully 
entitled. 

IV. 

The  complainant  insists  that  the  provisions  of  the  Kentucky 
Constitution,  set  forth  in  the  findings  of  fact,  were  adopted  in 
aid  of  interstate  commerce,  and  should  be  so  treated  in  disposing 
of  this  case.  Without  attempting  to  determine  whether  these 
provisions,  if  enforced  as  to  the  traffic  under  consideration,  are 
sufficient  to  compel  the  defendant  to  make  deliveries  as  re- 
quested, and  without  inquiring  whether  the  State  of  Kentucky 
can  regulate  the  switching  of  this  interstate  traffic,  we  are  of  the 
opinion  that  this  Commission  has  no  jurisdiction  to  enforce  those 
provisions.  We  deal  entirely  with  the  Act  to  regulate  com- 
merce, and  have  no  authority  beyond  that  conferred  by  the 
tenns  of  such  Act. 

About  the  time  of  the  filing  of  the  petition  in  this  case  the 
Central  Stock  Yards  Company  began  suit  in  the  Federal  Court 
with  a  view  to  accomplishing  the  same  purpose  aimed  at  in  this 
proceeding.  That  case,  at  the  time  of  the  submission  of  this  one 
to  the  Commission,  had  been  decided  against  the  plaintiff;  Cen- 
tral Slock  Yards  Co.  v.  Louisville  &  N.  U.  Co.  112  Fed.  823, 
and  an  appeal  was  pending  before  the  Circuit  Court  of  Appeals. 
This  opinion  was  prepared  soon  after  the  submission  of  the  case 
but  has  been  held  at  the  request  of  the  petitioner  to  await  the 
final  disposition  of  the  above  suit  in  the  courts  in  the  view  that 
the  conclusions  there  reached  might  indicate  some  ground  on 
which  the  Commission  could  act.  That  case  has  recentlv,  Feb- 
ruary  23,  1904,  been  decided  by  the  Supreme  Court  of  the 
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United  States  upon  appeal  from  the  decision  of  the  Circuit 
Court  of  Appeals.  So  far  as  we  can  see,  neither  the  opinion  of 
the  Circuit  Court  of  Appeals,  nor  that  of  the  Supreme  Court, 
warrants  a  different  result  from  that  arrived  at  by  us ;  indeed, 
those  opinions  appear  to  be  direct  authority  for  the  conclusions 
reached  by  the  Commission.  Central  Stock  Yards  Co.  v.  Louis- 
ville  &  N.  R.  Co.  55  C.  C.  A.  63,  118  Fed.  113;  Adv.  S.  U.  S. 
1904,  p.  339,  24  Sup.  Ct.  Rep.  339. 

The  petition  must  therefore  be  dismissed. 
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No.  681. 

THE  CENTKAL  YELLOW  PINE  ASSOCIATION 

V. 

THE  VICKSBUEG,  SHREVEPOKT  &  PACIFIC  RAIL- 
ROAD COMPANY  et  al 


Dedded  March  19,  190//. 


1.  The  third  section  of  the  Act  to  regulate  commerce,  which  prohibits  un- 

due preference  between  individuals  or  localities,  is  not  violated  by  de- 
fendants in  the  granting  of  divisions  in  rates  to  lumber  mills  owning  or 
controlling  short  originating  roads  called  "tap  lines,"  while  other  car- 
riers fail  or  refuse  to  allow  like  concessions  to  members  of  the  com- 
plaining Association  located  in  a  different  section  of  country. 

2.  The  second  section  of  the  Act  to  regulate  commerce,  which  prohibits  a 

rebate  or  other  concession  in  rate  whereby  one  shipper  is  preferred  to 
another,  refers  to  a  like  and  contemporaneous  service  performed  under 
similar  circumstances  and  conditions,  and  it  is  not  shown  in  this  case 
that  lumber  mills  served  by  defendants  are  so  located  that  differences 
in  divisions  allowed  by  defendants  to  tap  lines  used  for  such  mills,  or 
the  failure  of  one  of  the  defendants  to  allow  any  division  to  some 
mills,  violates  this  section. 

3.  Whether  divisions  or  allowances  from  published  tariff  rates  made  by 

defendants  to  tap  lines  owned  or  controlled  by  lumber  mills  consti- 
tute departures  from  such  published  rates  in  violation  of  the  Act  to 
regulate  commerce  or  of  that  Act  as  amended  February  19,  1903,  is  the 
question  herein  presented,  and  while  complainant  has  no  direct  interest 
in  the  determination  of  that  question  it  has  such  an  indirect  interest 
as  entitles  it  under  the  statute  to  maintain  this  proceeding. 

4.  Defendants  publish  a  certain  rate  on  lumber  from  stations  upon  their 
lines  which  must  be  strictly  observed  and  charged  to  all  shippers  alike, 
and  they  are  not  entitled,  under  the  Act  to  regulate  commerce,  to  grant 
a  division  of  the  rate  to  the  owner  of  a  lumber  mill  as  compensation 
to  him  for  the  cost  of  bringing  his  logs  to  the  mill  by  steam  railroad, 
horse  railroad,  wagon,  or  any  other  means  of  conveyance. 

5.  Under  the  Act  to  regulate  commerce  a  common  carrier  subject  to  its 

provisions  can  allow  a  division  of  rates  only  to  another  common  car- 
rier which,  participating  in  the  particular  traffic  to  which  the  rate  is 
applied,  is  also  subject  to  the  Act  to  regulate  commerce.    The  two  lines 
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may  by  contract  or  agreement  establish  a  joint  rate  from  the  point  of 
origin  on  the  one  road  to  the  point  of  destination  on  the  other  and 
agree  between  themselves  as  to  divisions  of  the  rate. 

6.  The  transportation  of  the  log  to  the  mill  by  one  line  and  the  transpor- 

tation of  the  lumber  from  the  mill  by  another  line  may,  imder  the  cir- 
cumstances of  this  case,  be  treated  as  in  the  nature  of  a  through  ship- 
ment from  the  point  where  the  log  is  received  to  the  point  where  the 
lumber  is  finally  delivered,  and  the  carrier  of  the  lumber  may  by  joint 
arrangement  with  the  log  carrier  make  such  allowance  towards  the  cost 
of  moving  the  log  as  would  be  fairly  involved  in  moving  the  lumber 
from  the  point  where  the  log  is  received  for  carriage,  provided  always 
that  the  carrier  of  the  log  is  a  common  carrier  by  rail;  but  this  hold- 
ing extendi  the  application  of  the  principle  of  milling  in  transit  to  the 
extreme  limit. 

7.  Treating  the  transportation  first  of  the  log  and  then  of  the  lumber  a» 

a  through  shipment  involves  the  right  to  mill  in  transit,  and  when  that 
privilege  is  granted  the  tariff  should  show  upon  its  face  that  the  trans- 
portation covers  carriage  of  the  log  to  and  the  lumber  from  the  mill, 
and  the  division  allowed  to  the  **tap  line,"  or  carrier  of  the  log  should 
be  named  in  all  cases. 

T,  L.  Miller  and  Oreen  &  Oreen  for  complainant. 

S.  H.  West  for  St.  Louis  Southwestern  Railway  Company. 

Martin  L,  Clardy  for  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company. 

S.  W,  Moore  for  Kansas  City  Southern  Railway  Company. 

H,  11,  Hall  for  Vicksburg,  Shreveport  &  Pacific  Railroad 
Company. 

Report  and  Opinion  of  the  Commission. 

Prout\%  Commissioner: 

The  complainant  is  a  voluntary  association  composed  of  indi- 
viduals, firms  and  corporations  engaged  in  manufacturing  and 
handling  yellow  pine  lumber  in  Mississippi  and  Alabama.  It 
is  said  to  represent  about  one-half  the  entire  output  of  those 
states,  and  it  was  organized  for  the  purpose  of  correcting  unrea- 
sonable and  discriminating  freight  rates. 

The  complaint  w-as  originally  brought  against  the  Vicksburg, 
Shreveport  &  Pacific  Railroad  Company,  the  St.  Louis  South- 
western Railway  Company,  the  St.  Louis,  Iron  Mountain  & 
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Southern  Railway  Company  and  the  Kansas  City  Southern  Rail- 
way Company.  After  testimony  had  been  taken  and  before  the 
final  submission  of  the  ease,  the  complaint  was,  at  the  request  of 
the  complainant,  dismissed  as  to  the  Vicksburg,  Shreveport  & 
Pacific  Company,  leaving  the  last  three  railways  above  named 
as  defendants. 

Large  quantities  of  yellow  pine  lumber  are  manufactured  in 
the  states  of  Arkansas,  Louisiana  and  Texas.  This  lumber  is 
similar  to  that  produced  in  Mississippi  and  Alabama  and  com- 
petes with  it  in  northern  markets.  The  territory  mainly  re- 
ferred to  in  this  proceeding  is  what  is  known  as  Central  Freight 
Association  territory,  being,  roughly  speaking,  the  section  lying 
north  of  the  Ohio  River  and  between  the  Mississippi  upon  the 
west  and  a  line  running  through  Buffalo  and  Pittsburg  upon  the 
east.  As  we  learn  from  the  testimony  in  this  case,  and  also 
from  that  taken  in  other  cases  recently  heard  by  the  Commission, 
rates  from  both  sides  of  the  Mississippi  River  into  this  territory 
upon  yellow  pine  lumber  are  the  same.  This  relation  was  es- 
tablished after  much  competition  and  long  controversy,  for  the 
purpose  of  admitting  lumber  from  both  sections  upon  terms  of 
equality.  Rates  from  all  this  southern  territory  into  Central 
Freight  Association  territory  are  constructed  upon  the  blanket 
system,  being  the  same  from  all  points  of  production  to  any  given 
destination. 

The  method  of  manufacturing  and  marketing  this  lumber  is 
essentially  identical  in  all  parts  of  the  south.  Mills  are  at  first 
constructed  upon  the  lines  of  railway  traversing  that  territory 
and  the  logs  are  hauled  into  these  mills  from  the  forests.  As 
the  timber  is  cut  off,  however,  and  the  haul  becomes  longer,  it  is 
necessary  to  provide  some  other  means  for  bringing  the  logs  to 
the  mill.  If  the  mill  happens  to  be  situated  upon  a  stream  they 
are  sometimes  floated  do^vn,  but  ordinarily  a  railroad  is  built 
into  the  timber  and  the  logs  are  transported  by  this  means. 
These  logging  roads  are  usually  of  the  standard  gauge,  although 
not  invariably,  and  are  constructed  and  operated  as  are  the  main 
line  railroads  of  this  country,  the  power  being  furnished  by  loco- 
motives and  the  logs  loaded  upon  flat  cars.  In  process  of  time 
the  logging  road  increases  in  length  until  it  frequently  reaches 
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50  or  60  miles.  The  cost  of  constructing  these  roads  is  from 
$6,000  to  $8,000  per  mile. 

As  already  indicated  the  use  of  this  appliance  for  bringing 
logs  to  the  mill  is  almost  universal  with  large  plants.  There  are 
few  mill  operations  of  any  extent  upon  the  east  or  the  west  of  the 
Mississippi  River  which  do  not  embrace  as  a  part  of  the  neces- 
sary outfit  a  logging  road  of  this  character.  Now  the  complaint 
alleges  that  while,  in  territory  occupied  by  members  of  the  com- 
plainant association,  nothing  is  allowed  by  the  carriers  which 
finally  transport  the  lumber  to  market  for  the  service  of  these  log- 
ging roads  in  bringing  the  logs  to  the  mill,  an  allowance  is  made 
by  the  defendants  in  this  suit  to  such  roads  upon  their  lines  of 
from  1  to  5  cents  per  hundred  pounds ;  that  this  allowance  is  un- 
lawful ;  and  that  mill  o^\Tiers  upon  the  defendant  lines  who  own 
these  logging  roads,  instead  of  paying  the  same  rate  as  do  the 
members  of  the  complainant  association  into  Central  Freight  As- 
sociation territory,  in  reality  pay  a  rate  less  by  the  amoimt  of 
these  divisions. 

The  three  defendants  were  each  required  to  furnish  certain 
information  with  respect  to  thft  logging  roads  along  their  respec- 
tive lines  to  which  these  divisions  were  allowed,  and  the  follow- 
ing facts  are  compiled  from  these  statements  and  from  the  testi- 
mony of  the  traffic  officials  of  the  defendants. 

Kansas  City  Southern.  The  number  of  tap  lines  connecting 
with  this  defendant  is  16.  The  length  of  these  lines  is  from  6 
to  64  miles.  Eleven  are  standard  and  5  narrow  gauge.  The 
equipment  ranges  from  1  locomotive  to  8  and  from  13  to  350 
cars ;  the  average  number  of  engines  being  about  4,  and  of  cars 
40.  Eight  of  these  are  operated  by  chartered  railway  compa- 
nies ;  the  others  by  private  individuals,  firms  or  corporations. 

With  two  exceptions  the  mills  are  situated  upon  the  line  of  the 
defendant  at  the  junction  point,  so  that  the  only  service  per- 
formed by  the  tap  line  is  the  transportation  of  the  logs  to  the 
mill.  Joint  tariffs  are  filed  by  the  Kansas  City  Southern  Com- 
pany with  these  lines,  it  being  authorized  by  them  to  act  as  their 
agent  in  that  behalf.  The  billing  of  the  lumber  is  from  the  junc- 
tion point  and  is  by  the  agent  of  the  Kansas  City  Southern  and 
apparently  in  the  name  of  that  company.     As  we  understand  the 

10  I.  C.  C.  Rep. 


CENTRAL  YELLOW  PINE  ASSO.  V.  V.,  S.  &  P.  R.  CO.  ct  ol.     197 

testimony  there  would  be  no  difference  upon  the  face  of  the  bill- 
ing between  a  case  where  the  lumber  was  shipped  by  a  mill  pro- 
vided with  a  logging  road  to  which  a  division  was  allowed  and 
that  of  a  mill  located  at  the  same  point  which  had  no  logging 
road  and  which,  therefore,  received  no  division. 

The  divisions  allowed  by  this  defendant  seem  to  be  the  same 
to  all  tap  lines,  but  differ  with  the  destination  of  the  lumber; 
thus,  no  division  is  allowed  upon  shipments  to  Cairo,  a  division 
of  3  cents  per  hundred  is  given  upon  shipments  to  Kansas  City, 
and  2  cents  per  hundred  when  the  destination  is  in  the 
state  of  Kansas.  The  full  tariff  rate  is  paid  upon  the  lumber 
from  the  junction  point  to  destination  either  by  consignor  or  con- 
signee. Settlements  of  these  divisions  are  made  monthly,  uni- 
formly with  the  railroad  company  and  never  with  the  owner  of 
the  mill  as  such.  No  through  rates  obtain  between  tap  lines 
proper  and  the  Kansas  City  Southern  on  any  commodity  except 
lumber.  All  other  articles  pay  the  full  local  rate  over  the  Kan- 
sas City  Southern  to  or  from  the  junction  point,  the  tap  line 
receiving  its  local  rate  also. 

The*  St.  Louis  Southwestern.  The  number  of  tap  lines  con- 
necting with  this  defendant  is  21,  of  which  5  are  chartered. 
Excluding  the  Louisiana  &  Arkansas,  which  seems  to  have  devel- 
oped into  a  railroad  proper,  their  length  is  from  9  to  35  miles. 
Five  are  narrow,  the  remainder  standard,  gauge.  The  locomo- 
tives number  from  1  to  4,  cars  from  3  to  66.  The  lumber  mills 
are  in  all  cases  located  at  the  jimction  points,  the  testimony 
showing  that  the  managers  of  the  defendant  railway  had  insisted 
upon  this.  Through  tariffs  are  published  between  these  various 
tap  lines  and  the  defendant.  The  billing  is  in  all  cases  from 
the  junction  point  by  the  defendant  and  the  full  rate  is  paid  by 
the  mill.  The  divisions  seem  to  be  the  same  to  all  tap  lines,  but 
like  those  of  the  Kansas  City  Southern  vary  with  the  destination 
of  the  lumber,  ranging  from  1  to  21/^  cents  per  hundred.  Set- 
tlements are  made  monthly  in  all  cases  with  the  tap  line  com- 
pany. All  other  commodities  except  lumber  pay  the  full  local 
rate  to  and  from  the  junction  point  over  both  the  tap  line  and  the 
St  Louis  Southwestern. 

St.  Louis,  Iron  Mountain  &  Southern.  The  tap  lines  con- 
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necting  with  this  defendant  are  41  in  number,  19  being  operated 
under  railway  charter.  Their  length  varies  from  6  to  100  miles, 
most  of  them  being  from  20  to  40  miles  long.  Their  equipment 
consists  usually  of  from  2  to  3  locomotives  and  of  from  3  to  40 
cars. 

In  most  cases  the  mills  are  situated  at  or  near  the  junction 
points.  The  theory  and  practice  of  this  line  in  the  filing  of  its 
r  tariffs  and  the  billing  of  this  lumber  seems  to  be  entirely  differ- 
ent from  that  of  the  two  defendants  already  referred  to.  Joint 
tariffs  are  filed  by  the  tap  lines  and  this  defendant  naming  a 
through  rate  upon  lumber  from  designated  points  upon  the  tap 
line,  which  is  usually  but  not  always  the  same  as  from  the  junc- 
tion point.  The  billing  is  in  all  cases  by  the  tap  line  and  is 
from  a  point  on  the  tap  line  to  destination.  In  point  of  fact, 
the  liunber  is  shipped  from  the  mill  at  the  junction  point,  the 
point  upon  the  tap  line  named  in  the  billing  being  that  point  at 
which  the  logs  are  originally  taken  up  for  transportation  to  the 
mill.  The  claim  of  this  defendant  is  that  the  log  is  milled  in 
transit,  and  that  when  the  lumber  finally  goes  forward  it  may 
with  propriety  be  treated  as  though  it  were  shipped  fr5m  the 
point  where  the  log  originally  started  by  fail.  The  Iron  ]\Ioun- 
tain  Company  has  no  knowledge  and  makes  no  account  of  the 
transportation  of  these  logs  to  the  mill.  Whenever  the  lumber 
is  ready  for  shipment  it  receives  the  same  from  its  tap  line  con- 
nection under  the  billing  already  described,  and  allows  it  a  di- 
vision which  would  be  fairly  compensatory  if  the  lumber  had  in 
fact  been  taken  up  at  the  point  named  in  the  bill  of  lading.  Us- 
ually this  point  is  simply  a  lumber  camp  upon  the  tap  line  where 
the  logs  are  brought  to  the  railroad  and  loaded  upon  the  cars. 

The  divisions  allowed  by  this  company  vary  apparently  not 
with  the  destination  of  the  lumber  but  with  the  conditions  sur- 
rounding each  tap  line,  and  they  run  from  1  cent  to  7  cents  per 
hundred.  Settlement  for  these  divisions  is  made  monthlv  with 
the  tap  line  companies.  This  defendint  has  joint  tariffs  nam- 
ing through  rates  with  at  least  some  of  these  tap  lines  upon  other 
commodities  than  lumber. 

Certain  facts  are  generally  true  of  all  these  tap  lines. 
^      They  are  at  first  built  and  owned  by  the  proprietor  of  the 
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lumber  mill.  If  the  railway  company  is  chartered  the  stock  is 
taken  either  by  the  mill  company  or  by  persons  in  its  interest. 
If  there  is  no  charter,  the  ownership  of  the  mill  and  the  railway 
iippears  to  be  substantially  identical,  although  the  tap  line  is  al- 
ways operated  under  a  different  name  and  as  a  separate 
-department. 

While  these  logging  roads  are  almost  or  quite  without  excep- 
tion mill  propositions  at  the  outset,  built  exclusively  for  the  pur- 
pose of  transporting  logs  to  the  mill,  they  soon  reach  a  point 
where  they  engage  in  other  business  to  a  greater  or  less  extent. 
As  the  length  of  the  road  increases,  as  the  lumber  is  taken  off  and 
•other  operations  obtain  a  foothold  along  the  line,  various  com- 
modities besides  lumber  are  transported,  and  this  business  grad- 
ually develops  until  in  several  cases  what  was  at  first  a  logging 
Toad  pure  and  simple  has  become  a  common  carrier  of  miscella- 
neous freight  and  passengers.  Almost  all  these  lines,  even  where 
they  are  run  as  private  enterprises,  do  more  or  less  outside 
transportation,  and  it  would  be  difiicult  to  draw  any  line  of  de- 
markation  between  the  logging  road  as  such  and  the  logging  road 
which  has  become  a  general  carrier  of  freight. 

It  is  evident  that  these  divisions  are  of  considerable  impor- 
tance to  the  persons  who  enjoy  them.  A  thousand  feet  of  yellow 
pine  lumber  as  it  comes  from  the  saw  weighs  approximately 
4,500  pounds.  This  lumber  is  frequently  dried  and  dressed 
l)efore  being  shipped  to  market  and  in  this  state  weighs  consider- 
ably less.  Testimony  taken  in  other  cases  indicates  that  an 
average  weight  of  all  this  lumber  would  not  be  far  from  3,300 
pounds  to  the  thousand  feet.  Upon  this  basis  a  division  of  3 
cents  per  hundred  pounds  would  be  equivalent  to  about  $1  per 
thousand  feet ;  and  when  it  is  remembered  that  these  lumber 
plants  .produce  from  35  million  to  100  million  feet  per  year  it 
will  be  seen  that  these  divisions,  although  not  great  as  applied 
to  a  single  100  pounds,  aggregate  a  very  considerable  sum.  One 
manufacturer  testified  that  his  divisions  amounted  to  approxi- 
mately $50,000  annually. 

This  practice  of  granting  tap  line  divisions  has  been  one  of 
gradual  growth,  having  been  first  initiated  some  12  or  15  years 
ago.  It  seems  to  be  universal  upon  the  lines  of  th'^  defendants, 
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and  it  was  said  that  other  lines  of  railway  operating  west  of  the 
Mississippi  River  grant  similar  divisions.  It  also  appeared  that 
such  divisions  had  been  granted  in  the  past  by  certain  lines  in 
Mississippi  and  Alabama  and  that  such  divisions  were  to  some 
extent  allowed  now  by  at  least  one  railway  in  that  section.  The 
testimony  showed  that  lands  had  been  bought  and  mills  estab- 
lished upon  the  understanding  that  such  a  division  would  be  al- 
lowed. It  was  also  said  that  this  custom  had  become  a  recog- 
nized factor  in  the  development  of  the  lumber  industry  through- 
out the  region  in  which  it  prevailed,  and  that  values  and  other 
business  conditions  had  become  adjusted  to  it. 

The  division  allowed  does  not  seem  to  be  in  any  case  as  great 
as  the  actual  expense  of  transporting  the  logs  to  the  mill.  With- 
out going  into  the  matter  in  detail,  it  appears  probable  that  in 
most  cases  these  divisions  amount  to  from  40  to  70  per  cent  of 
the  cost  of  maintaining  these  tap  lines  including  interest  on  the 
investment.  It  requires  about  four  carloads  of  logs  to  produce 
one  of  lumber,  and  the  expense  of  transporting  the  logs  to  the 
mill  is,  therefore,  considerably  greater  than  would  be  the  cost  of 
carrying  the  lumber  if  that  were  manufactured  at  the  point 
where  the  log  is  taken  up.  It  hardly  seems,  however,  that  most 
of  these  divisions  could  be  regarded  as  excessive  if  Uie  mill  were 
located  in  the  forest  and  the  tap  line  treated  as  the  initial  road  in 
trans{X)rting  the  lumber  from  there  to  destination. 

Some  testimony  was  introduced  tending  to  show  that  mills 
west  of  the  Mississippi  Kiver  sold  more  than  their  due  propor- 
tion of  lumber  in  Central  Freight  Association  territory  owing 
to  the  advantage  derived  from  this  tap  line  division.  In  the 
view  taken  of  the  case  this  circumstance  is  immaterial. 

It  was  claimed  bv  the  defendants  that  certain  members  of  the 
complainant  association  enjoyed  tap  line  divisions,  and  that  cer- 
tain other  members  had  trackage  rights  which  were  more  than 
e(piivalent  to  such  divisions.  This  also  seems  to  be  immaterial 
and  no  finding  is  made  upon  that  point. 

CONCM'SIONS. 

It  is  important  to  have  in  mind  the  exact  question  presentee? 
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upon  these  facts  for  decision.  The  third  section  of  the  Act  to  ^ 
regulate  commerce  prohibits  undue  discrimination  between  indi- 
viduals  or  localities.  These  divisions  are  an  important  item  to 
the  mill  owners  receiving  them,  and  it  is  plain  that  were  they 
allowed  by  these  defendants  to. one  individual  and  refused  to 
another,  or  in  one  locality  and  not  in  another,  a  serious  discrim- 
ination might  thereby  arise  which  would  be  in  violation  of  the 
third  section,  unless  justified  by  circumstances  and  conditions.  It 
ic  equally  plain  that  no  such  question  is  presented  by  this  record. 
These  complaining  mills  are  all  operated  in  territory  east  of  the 
Mississippi  River  and  their  complaint  has  reference  to  lumber 
sold  in  Central  Freight  Association  territory.  The  defendants 
are  all  located  west  of  the  Mississippi  River  and  do  not  partici- 
pate at  all  in  the  transportation  of  lumber  from  the  mills  of  the 
complainants  into  the  territory  involved.  There  is  no  complaint 
here  of  discrimination  between  individuals  or  localities  west  of 
the  Mississippi.  Inasmuch,  therefore,  as  the  defendants  do  not* 
make  or  participate  in  the  rates  which  the  complaining  mills  pay,, 
nor  control  those  rates,  it  cannot  be  said  that  they  discriminate 
against  tliem.  While  these  divisions  may  and  do  work  to  the  pre- 
judice of  the  complainant's  members,  they  are  not  for  that  reason 
unlawful.  It  was  said  in  testimony  and  in  argument,  and  it  is 
evident,  that  if  the  mills  of  the  complainant  association  enjoyed 
these  tap  line  divisions  they  would  rest  under  no  disadvantage 
as  compared  with  mills  west  of  the  Mississippi ;  yet  the  legality 
of  this  practice  by  the  defendants  would  be  in  no  respect  affected 
if  lines  east  of  the  Mississippi  were  to  adopt  a  similar  practice. 
It  was  also  said  that  the  granting  of  these  divisions  was  equiva- 
lent to  a  reduction  in  the  rate ;  but  if  lines  west  of  the  Mississippi 
should  substitute  for  these  divisions  a  imiform  reduction  of  2 
cents  per  hundred  pounds  to  Central  Freight  Association  terri- 
tory, which  lines  east  of  the  river  declined  to  meet,  that  reduc- 
tion would  not  be  unlawful  although  it  would  injure  the  com- 
plainants to  an  even  greater  extent  than  the  present  divisions. 
If  this  practice,  therefore,  be  in  violation  of  the  Interstate  Com- 
merce Act  it  is  not  because  it  discriminates  against  the  com- 
plainant or  the  territory  in  which  its  members  operate. 

The  second  section  prohibits  the  payment  of  any  rebate  or  the  v 
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granting  of  any  concession  by  which  one  shipper  is  preferred  to 
another.  This  refers  to  the  performance  of  a  like  and  contem- 
poraneous service  under  similar  circumstances  and  conditions.  It 
has  been  held  by  the  courts  imder  the  original  Act,  that  to  make 
out  a  violation  of  this  section  it  was  not  enough  to  show  a  mere 
departure  from  the  published  rate ;  it  must  further  appear  that 
some  other  shipper  had  been  actually  charged  and  paid  a  higher 
rate  than  was  exacted  from  the  favored  shipper.  While  the 
facts  in  this  case  show  that  all  mills  are  not  accorded  the  same 
division,  and  that  upon  at  least  one  of  the  defendant  railroads 
there  are  some  mills  which  receive  no  division,  it  does  not  defi- 
nitely appear  that  these  mills  are  so  located  that  the  granting  of 
a  division  would  result  in  a  violation  of  the  second  section  as 
above  interpreted. 

The  2)rovision  of  the  act,  if  any,  which  is  violated  in  this  case, 
would  seem  to  be  the  requirement  that  carriers  shall  publish 
their  rates  and  adhere  to  such  rates  when  published.  This  was 
apparently  the  law  under  the  sixth  section  of  the  original  Act 
It  certainly  is,  according:  to  the  amendment  approved  February 
10,  1903.  This  amendment,  commonly  known  as  the  Elkins 
Law,  makes  failure  upon  the  part  of  common  carriers  subject  to 
the  Act  to  file  and  publish  their  rates  for  the  transportation  of 
freight,  and  to  strictly  observe  those  tariffs,  a  misdemeanor  pun- 
ishable by  heavy  penalty.  Under  this  act  it  is  unlawful  "to  offer, 
grant,  or  give  or  to  solicit,  accept,  or  receive  any  rebate,  conces- 
sion, or  discrimination  in  respect  of  the  transportation  of  any 
property  in  interstate  or  foreign  commerce  by  any  common  car- 
rier subject  to  said  Act  to  regulate  commerce  and  the  Acts  amend- 
atorv  thereto  wherebv  anv  such  propertv  shall  bv  anv  device 

4.  ••  IXV  V*/ 

whatever  be  trans] )orted  at  a  less  rate  than  that  named  in  the  tar- 
iffs published  and  filed  by  such  carrier."  The  tariffs  of  these 
defendants  name  a  certain  rate  for  the  transportation  of  lumber 
from  the  points  at  which  are  located  the  mills  upon  the  lines  of 
these  defendants.  The  complainant  insists  that  these  divisions 
arc  in  effect  a  concession  from  this  published  rate,  and  this  is 
apparently  the  question  for  our  decision.  While  the  com- 
plainant has  no  direct  interest  in  the  determination  of  that  ques- 
tion, it  has  apparently  such  an  indirect  interest  as  entitles  it 
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under  the  provisions  of  the  Interstate  Commerce  Act  to  maintain 
this  complaint. 

It  appears  that  the  pajTnent  of  these  divisions  is  in  all  cases 
made  to  a  so-called  railway  company  and  not  to  the  mill  com- 
pany. In  some  instances  this  railway  company  is  merely  a  de- 
partment of  the  mill  company ;  in  other  cases  it  appears  to  be  a 
separate  firm  composed  of  the  same  individuals;  in  still  other 
cases  it  is  a  chartered  corporation  whose  stock  is  o^vned  by  the 
mill  company  or  the  proprietors  of  that  company;  whatever 
money  is  received  by  it  inures  to  the  benefit  of  the  mill  com- 
pany finally  if  not  directly.  In  the  discussion  of  this  case  we 
treat  the  two  as  identical,  although  there  are  perhaps  instances 
in  which  this  is  not  true.  The  substance  of  this  transaction  can- 
not be  altered  by  merely  changing  the  name  of  the  party  to 
whom  payment  is  made.  Such  an  arrangement  would  be  a 
transparent  "device"  for  securing  the  illegal  concession. 

Two  of  these  defendants  rest  their  justification  for  the  grant- 
ing of  these  divisions  upon  the  ground  that  the  railway  may 
properly  compensate  the  mill  o\\Tier  for  the  actual  cost  of  bring- 
ing his  logs  to  the  mill  by  the  allowance  of  this  reduction  in  the 
rate  at  whicli  the  product  of  those  logs  goes  forward  to  market, 
this  being  a  proper  means  to  adopt  for  the  development  of  its 
traffic.  The  position  of  these  defendants  may  be  most  clearly 
stated  by  assuming  a  concrete  illustration.  A  is  the  o^vner  of  a 
Jarge  tract  of  timber  land  situated  20  miles  from  the  main  line 
of  the  Kansas  City  Southern  Railway.  He  approaches  the  traf- 
fic manager  of  that  company  stating  that  he  is  anxious  to  convert 
this  timber  into  lumber  and  send  it  to  market  over  that  line  of 
railway,  but  that  under  present  conditions  he  cannot  be  to  the  ex'- 
pense  of  transporting  those  logs  to  his  mill,  which  is  located 
upon  the  line  of  the  Kansas  City  Southern;  if,  however,  that 
company  will  boar  some  portion  of  the  expense  of  bringing  these 
logs  to  the  mill  he  will  undertake  to  cut  out  this  block  of  timber. 
Xow  the  attorney  for  the  Kansas  City  Southern  insists  that  the 
traffic  manager  of  that  road  may  properly  make  an  allowance  for 
this  purpose,  so  long  as  it  does  not  exceed  the  actual  cost  of  the 
service;  that  very  likely  in  the  exercise  of  good  judgment  he 
ought  to,  since  he  thereby  secures  for  his  line  traffic  which  would 
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not  otherwise  pass  over  it ;  and  that,  incidentally,  the  mill  owner 
and  the  entire  public,  as  well  as  the  railway,  are  benefited  by  the 
arrangement,  since  this  timber,  not  otherwise  accessible,  is  there- 
by brought  into  market. 

It  should  be  carefully  noticed  that  upon  this  theory  the  agency 
employed  in  bringing  the  logs  to  the  mill  is  not  of  the  slightest 
consequence.  The  claim  is  that  the  Kansas  City  Southern  may 
properly  allow  this  mill  a  reduced  rate  upon  its  product  which 
shall  compensate  it  for  the  cost  of  bringing  those  logs  from  the 
forest.  It  can  make  no  difference  what  means  are  employed  for 
that  purpose;  whether  it  be  a  railroad  with  an  iron  rail  upon 
which  the  tractive  power  is  a  steam  locomotive,  or  a  tram  road 
wnth  a  wood  rail  and  mules  for  motive  power ;  whether  ihe  logs 
be  drawn  by  team  or  floated  to  the  mill  by  water.  If  the  right 
exists  to  make  a  lower  rate  upon  Xhe  product  as  a  method  of  com- 
pensating the  mill  owner  for  the  expense  of  bringing  the  logs 
to  his  mill  it  must  be  immaterial  how  they  are  brought  there. 

Xor  can  the  application  of  this  idea  be  limited  to  a  lumber 
mill.  It  may  extend  to  every  kind  of  a  producing  plant  The 
carrier  may  allow  a  concession  upon  the  product  of  an  iron  fur- 
nace because  the  ore  or  the  coke  employed  at  that  furnace  costs- 
more  than  similar  articles  used  at  another  furnace  from  which 
the  published  rate  is  the  same.  It  may  make  a  similar  conces- 
sion upon  the  product  of  a  cotton  mill  because  it  is  operated  by 
steam  as  against  the  product  of  another  mill  upon  its  line  which 
is  operating  by  water  power.  Once  introduce  the  principle  that 
a  reduction  may  be  made  from  the  published  rate  which  equal- 
izes to  different  industries  the  cost  of  production  and  there  is  no 
stopping  place. 

We  are  confident  that  under  the  provisions  of  the  Act  to  reg- 
ulate commerce  no  such  principle  can  be  applied  to  the  produc- 
tion of  this  lumber.  The  defendants  publish  a  certain  rate  upon 
lumber  from  stations  upon  their  lines.  That  rate  they  must 
observe  to  all  shippers  alike.  They  have  no  right  to  return  a 
portion  of  that  rate  because  logs  out  of  which  that  lumber  is  man- 
ufactured have  come  there  by  a  steam  railroad  or  a  horse  rail- 
road, by  wagon  or  other  means  of  conveyance. 

The  defendants  rely  upon  Interstate  Commerce  Commission 
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V.  Detroit,  G.  H.  &  M.  R.  Co.  167  U.  S.  633,  42  L.  ed.  306,  17 
Sup.  Ct.  Kep.  986,  ordinarily  known  as  the  Cartage  Case,  It  is 
urged  that  this  case  decides  that  a  railway  company  may  collect 
and  deliver  freight  without  imposing  any  charge  for  that  service 
beyond  the  published  rate  from  its  station,  and  that  if  the  com- 
pany may  properly  perform  this  service  it  may  clearly  make  an 
allowance  to  the  shipper  who  performs  it  himself. 

Assimiing  that  this  case  holds  all  the  defendants  claim,  its  ap- 
plication is  not  apparent.  The  proposition  before  us  is  not  in 
the  nature  of  a  cartage  allowance.  The  defendants  in  the  grant- 
ing of  these  tap-line  divisions  do  not  undertake  to  collect  this 
freight ;  they  undertake  simply  to  bear  in  certain  cases  a  portion 
of  the  expense  of  transporting  the  logs  of  which  this  lumber  is 
manufactured  to  the  mill.  Again  it  is  by  no  means  certain  that, 
if  a  common  carrier  undertakes  to  make  deliveries  or  collections 
of  freight  at  a  particular  locality,  it  may  allow  the  shipper  a  re- 
duction of  the  published  rate  in  consideration  that  the  shipper 
performs  himself  the  service  of  bringing  the  freight  to  or  taking 
it  from  the  depot.  To  allow  such  a  practice  would  open  the  door 
to  much  fraud  and  discrimination. 

The  Cartage  Case  does  not,  however,  go  to  the  length  claimed 
by  the  defendants.  The  point  at  issue  in  that  case  was  this: 
Grand  Rapids  was  situated  some  thirty  miles  beyond  Ionia  upon 
the  line  of  the  defendant  railway  company.  The  published  tar- 
iff from  eastern  destinations  was  the  same  to  both  these  cities, 
but  the  defendant  at  Grand  Kapids,  owing  to  the  location  of  its 
station,  was  obliged  to  make  and  did  make  delivery  to  consignees, 
while  at  Ionia  delivery  was  made  at  the  station.  Ionia  com- 
plained that  this  was  a  violation  of  the  Act  to  regulate  com- 
merce; and  the  Commission  sustained  the  complaint  and  or- 
dered the  defendant  to  desist.  This  suit  was  to  enforce  the 
order  of  the  Commission. 

Upon  the  hearing  before  the  Supreme  Court  of  the  United 
States  it  was  admitted  by  counsel  for  the  Commission  that  the 
only  section  violated  was  the  fourth,  the  long  and  short  haul  pro- 
vision, and  the  court  expressly  stated  in  its  opinion  that  this  was 
the  only  question  considered.  The  conclusion  was  reached  that 
the  practice  in  question  did  not  violate  that  provision  for  the 
10  I.  C.  C.  Rep. 


206  INTERSTATE  COMMEKCE  EEPOETS. 

reason,  apparently,  that  when  the  freight  was  delivered  at  the 
station  it  had  reached  the  end  of  its  journey  so  far  as  the  fourth 
section  of  the  Act  to  regulate  commerce  was  concerned.  The 
exact  language  of  the  court  upon  this  point  is  here  given. 

"We  agree  with  the  Circuit  Court  of  Appeals  in  thinking 
that  the  fourth  section  of  the  Interstate  Commerce  Act  has 
in  view  only  the  transportation  of  passengers  and  property 
by  rail,  and  that,  when  the  passengers  and  property  reached 
and  were  discharged  from  the  cars  at  the  company's  ware- 
house or  station  at  Grand  Rapids,  for  the  same  charges  as 
those  received  for  similar  services  at  Ionia,  the  duties  and 
obligations  cast  upon  this  company  by  the  fourth  section 
were  fulfilled  and  satisfied.  The  subsequent  history  of  the 
passengers  and  property,  whether  carried  to  their  places  of 
abode  and  of  business  by  their  own  vehicles  or  by  those  fur- 
nished by  the  railway  company,  would  not  concern  the  In- 
terstate Commerce  Commission." 

The  court  did  not  hold  that  a  railway  company  might  or 
might  not  properly  perform  a  cartage  service,  still  less  that  it 
might  not  violate  sections  two  and  three  of  the  Act  by  perform- 
ing that  service. 

Wight  v.  United  States,  167  U.  S.  512,  42  L.  ed.  258,  17  Sup. 
Ct.  Rep.  822,  when  taken  in  connection  with  the  language  above 
quoted,  would  seem  to  be  decisive  against  the  contention  of  the 
defendants.  Bruenipg  and  Wolf  were  both  dealers  in  beer  in 
the  city  of  Pittsburg,  and  both  purchased  beer  in  Cincinnati. 
Brucning  had  a  storehouse  located  upon  the  tracks  of  the  Penn- 
sylvania lines,  while  the  storehouse  of  Wolf  was  not  located 
upon  any  line  of  railway.  The  rate  on  beer  from  Cincinnati  to 
Pittsburg  was  the  same  by  both  the  Pennsylvania  and  the  Balti- 
more ^  Ohio  lines,  15  cents  per  hundred  pounds.  If  Bruening 
shipped  by  the  Pennsylvania  he  could  lay  down  his  beer  in  his 
storehouse  at  a  total  transportation  cost  of  15  cents  per  hundred, 
while  if  he  shipped  by  the  Baltimore  &  Ohio  he  must  incur  the 
additional  expense  of  hauling  his  beer  from  the  station  of  that 
company  to  his  storehouse.     In  order  to  equalize  these  condi- 
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tions  and  thereby  obtain  the  business  of  Bruening  for  the  Balti- 
more &  Ohio,  Wight,  the  traffic  manager  of  that  company,  agreed 
to  deliver  his  beer  at  his  storehouse.  Subsequently,  it  having 
been  ascertained  that  the  actual  cost  of  making  such  delivery  was 
ZYz  cents  per  hundred,  Wight  agreed  to  pay  Bruening  this  sum 
in  consideration  that  he  should  perform  the  service  of  dray  age 
himself.  Bruening  was  accustomed  to  pay  the  full  rate  upon 
his  beer  when  he  received  it ;  at  the  end  of  each  month  he  ren- 
dered to  the  railway  company  his  bill  for  cartage  which  was  al- 
lowed and  paid  in  due  course.  During  this  time  Wolf  paid  the 
tariff  rate  of  15  cents  per  hundred  and  received  his  beer  at  the 
station  of  the  Baltimore  &  Ohio.  Wight  claimed  that  upon 
these  facts  the  circumstances  and  conditions  surrounding  the 
transportation  of  the  beer  of  Bruening  were  different  from  those 
attending  that  of  Wolf;  that  in  view  of  these  differing  condi- 
tions he  might  pay  Bruening  for  the  cartage  of  his  beer,  since 
otherwise  he  could  not  hope  to  obtain  that  traffic.  Under  this 
arrangement,  it  was  urged,  Bruening  obtained  transportation  for 
his  beer  at  no  less  than  he  could  have  carried  it  over  the  Penn- 
sylvania, and  Wolf  paid  no  more  than  he  must  have  paid  by 
either  line.  The  court  held,  however,  that  it  was  in  effect  a  re- 
bate and,  therefore,  a  violation  of  the  second  section.  The  lan- 
guage of  the  court  is  so  applicable  to  the  contention  of  the  de- 
fendants upon  the  facts  before  us  that  we  quote  at  length  from 
the  opinion. 

"We  are  unable  to  concur  in  this  view.  Whatever  the 
Baltimore  &  Ohio  Company  might  lawfully  do  to  draw 
business  from  a  competing  line,  whatever  inducements  it 
might  offer  to  the  customers  of  that  competing  line  to  in- 
duce them  to  change  their  carrier,  is  not  a  question  involved 
in  this  case.  The  wrong  prohibited  by  the  section  is  a  dis- 
crimination between  shippers.  It  was  designed  to  compel 
every  carrier  to  give  equal  rights  to  all  shippers  over  its  own 
road  and  to  forbid  it  by  any  device  to  enforce  higher  charges 
against  one  than  another.  Counsel  insist  that  the  purpose 
of  the  section  was  not  to  prohibit  a  carrier  from  rendering 
more  service  to  one  shipper  than  to  another  for  the  same 
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charge,  but  only  that  for  the  same  service  the  charge  should 
be  equal,  and  that  the  effect  of  this  arrangement  was  simply 
the  rendering  to  Mr.  Bruening  of  a  little  greater  service  for 
the  fifteen  cents  than  it  did  to  Mr.  Wolf.  They  say  that 
the  section  contains  no  prohibition  of  extra  service  or  extra 
privileges  to  one  shipper  over  that  rendered  to  another. 
They  ask  whether  if  one  shipper  has  a  siding  connection 
with  the  road  of  a  carrier  it  cannot  run  the  cars  containing 
such  shipper's  freight  on  to  that  siding  and  thus  to  his  ware- 
house at  the  same  rate  that  it  runs  cars  to  its  own  depot,  and 
there  delivers  goods  to  other  shippers  who  are  not  so  fortu- 
nate in  the  matter  of  sidings.  But  the  service  performed 
in  transporting  from  Cincinnati  to  the  depot  at  Pittsburg 
was  precisely  alike  for  each.  The  one  shipper  paid  fifteen 
cents  a  hundred ;  the  other,  in  fact,  but  eleven  and  a  half 
cents.  It  is  true  he  formally  paid  fifteen  cents,  but  he 
received  a  rebate  of  three  and  a  half  cents,  and  regard  must 
always  be  had  to  the  substance,  and  not  to  the  form.  In- 
deed, the  section  itself  forbids  the  carrier  'directly  or  indi- 
rectly by  any  special  rate,  rebate,  drawback,  or  other  device' 
to  charge,  demand,  collect,  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation,  etc.  And  section 
6  of  the  act,  as  amended  in  1889,  throws  light  upon  the  in- 
tent of  the  statute,  for  it  requires  the  common  carrier  in 
publishing  schedules  to  'state  separately  the  terminal 
charges  and  any  rules  or  regulations  which  in  any  wise 
change,  affect,  or  determine  any  part  or  the  aggregate  of 
such  aforesaid  rates  and  fares  and  charges.'  It  was  the 
purpose  of  the  section  to  enforce  equality  between  shippers 
and  it  prohibits  any  rebate  or  other  device  by  which  tw 
shippers,  shipping  over  the  same  line,  the  same  distance, 
under  the  same  circumstances  of  carriage,  are  compelled  to 
pay  different  prices  therefor." 

If  the  Baltimore  &  Ohio  in  order  to  secure  the  business  of  Mr. 
Bruening,  which  it  could  get  in  no  other  way,  might  not  lawfully 
allow  a  reasonable  sum  for  cartage  from  the  station  to  his  store- 
house, can  these  defendants  pay,  by  giving  up  a  portion  of  the 
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rate,  the  expense  of  bringing  logs  to  mill  in  order  to  foster  that 
particular  industry  and  thus  obtain  traffic  not  otherwise  obtain- 
able ?  If  it  was  a  rebate  to  allow  this  beer  dealer  at  the  end  of 
each  month  the  actual  cost  of  carting  his  beer,  is  it  not  equally 
a  rebate  to  allow  these  mill  men  a  specified  part  of  the  rate 
towards  the  actual  expense  of  bringing  in  their  logs  ? 

The  defendants  also  rely  upon  Denaby  Main  Colliery  Co,  v. 
Manchester,  S,  &  L.  R,  Co,  L.  R.  11  App.  Cas.  97,  in  which  it  is 
claimed  that  provisions  of  the  Englisfi  law  similar  to  those  of  our 
own  statute  were  construed  in  favor  of  the  contention  of  the  de- 
fendants. The  Denaby  Company  and  one  Bannister  were  both 
shippers  of  coal  from  the  South  Yorkshire  fields  over  the  defend- 
ant's railway  to  Grimsby.  This  coal  was  used  at  Grimsby  for 
both  water  shipment  and  land  sale.  Bannister  had  coal  yards 
at  that  point  and  his  coal,  when  intended  for  land  sale,  was 
switched  directly  to  these  yards.  The  coal  of  the  Denaby  Com- 
pany, when  intended  for  land  sale,  was  delivered  upon  the  team 
tracks  of  the  railway  company  at  Grimsby.  The  court  found  that 
the  railway  company  incurred  greater  expense  in  making  deliv- 
ery upon  its  tracks  for  the  Denaby  Company  than  it  did  in  case 
of  Bannister.  The  railway  company  allowed  Bannister  a  re- 
bate from  the  rate  paid  by  the  Denaby  Company  and  shippers 
generally,  and  the  court  held  that  this  was  proper,  since  the  cost 
of  the  service  performed  for  him  was  actually  less  than  that  per- 
formed for  the  Denaby  Company. 

The  railway  also  allowed  Bannister  a  rebate  upon  coal  for  wa- 
ter shipment  when  it  was  delivered  to  the  Hamburg  American 
Line  for  the  West  Indies  or  shipped  to  certain  destinations  upon 
the  coast  of  England ;  and  this  was  done  for  the  purpose  of  de- 
veloping those  markets  which  could  not  be  reached  at  the  going 
rate  of  freight.  The  court  held,  however,  that  this  last  rebate 
was  illegal,  since  the  railway  company  had  no  right  to  consider 
the  disposition  which  was  finally  made  of  this  coal. 

This  case  decides  that,  under  the  English  statute,  where  the 
cost  of  service  is  the  same,  the  same  rate  must  be  charged  irre- 
spective of  the  source  from  which  the  traffic  comes  or  the  destin- 
ation to  which  it  goes.  Now  the  cost  of  transporting  this  lum- 
ber, and  every  other  incident  attending  its  transportation,  is 
10  I.  C.  C.  Rep.— 14. 
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exactly  the  same  whether  the  logs  out  of  which  it  was  cut  grew 
at  the  mill  door  or  were  brought  there  by  rail.  If  the  railway 
company  could  not  inquire  whether  the  coal  of  Bannister  was 
intended  for  a  particular  market,  neither  can  these  defendants 
inquire  the  source  of  the  rough  material  out  of  which  the  man- 
ufactured product  has  come.  So  far  as  this  case  can  be  treated 
as  an  authority,  it  seems  to  be  entirely  against  the  defendants. 

We  cannot  agree  with  the  defendants  that  they  may,  by  allow- 
ing these  divisions,  compensate  the  mill  owTier  for  the  cost  of 
bringing  his  logs  to  the  mill.  Granting  that  they  may  do  this  in 
some  other  way,  they  cannot  pay  back  a  portion  of  the  published 
rate  for  that  purpose.  Whatever  tariff  is  established  by  them 
must  be  strictly  observed.  If  these  divisions  are  allowable  at  all 
it  must  be  because  of  the  relation  existing  between  the  railway 
,  which  brings  the  logs  and  the  defendant  which  transports  the 
J  product  to  market.  It  is  upon  this  ground  that  the  St.  Louis,  Iron 
Mountain  &  Southern  puts  its  defense.  It  asserts  that  the  service 
of  transportation  is  a  through  service  at  a  through  rate  from  the 
point  at  which  the  logs  are  taken  up  for  transportation,  the  stop- 
ping to  manufacture  en  route  being  an  application  of  the  famil- 
iar principle  of  milling  in  transit.  This  company,  it  will  be  re- 
membered, publishes  in  all  cases  a  joint  rate  from  points  upon 
the  tap  line,  and  the  billing  is  in  all  cases  made  by  the  tap  line 
ostensibly  from  the  point  where  the  logs  are  received  by  that  line 
for  transportation  to  the  mill,  although  the  lumber  is  in  fact  first 
put  upon  the  cars  for  shipment  in  most  cases  at  the  junction 
point.     Can  the  practice  be  sustained  upon  this  theory  ? 

It  has  been  said  that  when  this  lumber  is  received  by  these  de- 
fendants for  transportation  they  have  no  right  to  inquire,  for  the 
purpose  of  determining  what  rate  shall  be  applied,  how  that 
lumber  has  reached  their  lines.  To  this  rule  there  is  one  im- 
portant qualification.  If  the  traffic  has  been  brought  by  a  rail- 
road which  is  a  common  carrier  under  the  Act  to  regulate  com- 
merce, the  two  lines  may,  by  contract  or  arrangement,  establish 
a  joint  rate  from  the  point  of  origin  to  destination,  and  may 
agree  between  theinselves  as  to  the  divisions  of  this  rate.  In 
such  case  the  two  lines  are  treated  as  one.  The  traffic  with  re- 
spect to  the  line  of  the  defendant  does  not  originate  at  the 
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point  where  it  is  received  by  it  for  shipment,  and  the  rate  ac- 
tually applied  to  the  movement  of  such  traffic  may  differ  from 
the  published  rate  from  that  point.  This  principle  is  well  un- 
derstood ;  can  its  application  be  made  to  justify  what  is  done  by 
these  defendants  ?  For  the  purpose  of  answering  that  question 
we  apply  once  more  the  concrete  illustration  which  was  used 
above  in  testing  the  first  theory. 

Rates  throughout  this  southern  lumber-producing  territory 
are  blanket  rates,  that  is,  they  are  the  same  from  all  points  of 
production  upon  the  various  lines  of  railway  to  a  given  destina- 
tion. Now  when  the  traffic  manager  of  the  Kansas  City  South- 
em  was  approached  and  asked  to  extend  his  line  to  the  tract 
of  timber  which  Mr.  A  possessed,  it  is  apparent  that  he  might 
have  elected  to  do  so.  That  company  might  have  constructed 
a  branch  line  of  the  necessary  length,  might  have  located  a  sta- 
tion at  the  terminus  where  the  mill  stood,  and  might  haye  ap- 
plied the  same  rate  on  lumber  from  that  station  which  obtained 
from  other  stations  upon  its  line.  Indeed  it  would  have  found 
some  difficulty,  in  view  of  the  system  universally  in  vogue,  in 
applying  a  higher  rate  from  that  mill  than  was  made  from  all 
southern  territory. 

Let  us  assume  that  the  management  of  the  Kansas  City 
Southern,  not  being  able  to  provide  the  funds  with  which  to  con- 
struct this  branch  line,  or  not  deeming  it  advisable  to  invest  in 
this  manner,  says  to  Mr.  A :  We  will  not  construct  this  branch 
road,  but  if  you  can  find  the  parties  who  will  our  line  will  ac- 
cord to  such  road,  when  constructed  and  in  operation,  a  division 
of  the  through  rate  which  shall  be  compensatory.  If  now,  Mr. 
A  can  find  the  necessary  individuals  who  are  willing  to  build 
that  railroad,  and  operate  it  as  a  railroad  under  the  Act  to  reg- 
ulate commerce,  can  there  be  any  question  that  the  same  rate 
prevailing  from  stations  upon  the  Kansas  City  Southern  may  be 
applied  to  his  mill,  and  that  the  Kansas  City  Southern  may  al- 
low to  this  branch  line  a  reasonable  division  for  the  transporta- 
tion of  that  lumber  to  its  connection  ?    Plainly  not. 

Once  more.  Mr.  A  finds  it  impossible  to  interest  others  in 
the  construction  of  this  railroad,  and  thereupon  he  takes  the 
stock  himself.  The  road  is  built  and  operated  exactly  as  though 
10  I.  C.  C.  Rep. 
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the  ownership  of  it  and  the  mill  were  independent,  but  in  fact 
the  same  person  owns  the  two.  It  seems  clear  to  us  that  this 
fact  can  make  no  difference ;  that  the  mill  of  Mr.  A  may  be  ac- 
corded the  same  through  rate  that  is  accorded  to  a  mill  located 
at  the  junction  point,  and  the  branch  road  allowed  a  sufficient 
division  to  compensate  it  for  transporting  the  lumber  from  the 
mill  to  the  main  line,  provided  that  the  rate  is  a  joint  rate  be- 
tween two  common  carriers. 

Upon  the  argument  counsel  for  the  complainant  virtually 
conceded  that  such  would  be  the  case,  saying  that  where  the  tap 
line  brought  lumber  to  the  main  line  instead  of  logs  a  division 
might  properly  be  gi*anted.  This  concession  we  think  is  somewhat 
broader  than  the  law  will  warrant^/^t  is  not  the  fact  that  lum- 
^  ber  and  not  logs  has  been  transported  to  the  junction  point,  nor 
that  this  lumber  has  been  carried  there  by  a  railroad,  which 
justifies  the  payment  of  the  division;  but  rather  the  fact  that 
the  railroad  which  furnishes  this  service  is  a  common  carrier, 
and  that  the  rate  from  the  mill  is  a  joint  rate  between  these  two 
carriers.  If  the  railroad  which  carries  the  lumber  to  the  mill 
from  the  junction  point  is  a  private  carrier,  we  think  the  pub- 
lished rate  from  the  junction  point  must  be  exacted  and  retained. 
The  defendant  in  such  case  would  have  no  more  right  to  give  up 
a  part  of  that  rate  when  the  lumber  was  brought  by  rail  than 
when  brought  by  wagon. 

These  mills  are  usually  located  at  the  junction  point  and  not 
'  npon  the  logging  road.  This  is  primarily  due  to  the  manner  in 
which  the  development  of  the  sawTuill  industry  has  proceeded; 
but  there  are  also  many  reasons  why,  if  the  mill  were  to  be  lo- 
cated anew,  it  would  be  better  to  place  it  beside  the  main  line 
rather  than  at  the  end  of  the  branch  line.  We  have  seen  that 
these  defendants  may  properly  allow  a  division  for  transporting 
the  lumber  from  a  mill  upon  the  branch  line  to  the  main  line. 
Can  they,  where  the  mill  is  at  the  junction  point,  allow  a  division 
when  logs  and  not  lumber  are  carried  to  the  mill  ?  If  so,  it  must 
be  upon  the  theory  tliat  when  the  lumber  finally  goes  forward 
the  rate  may  properly  relate  back  to  the  point  where  the  log 
was  taken  up  for  shipment  We  are  clear  that  one  of  these  de- 
fendants may  do  upon  a  branch  line  constructed  and  operated 
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by  it  whatever  it  could  do  upon  its  main  line,  and  that  it  might 
accomplish  under  a  joint  rate  with  an  independent  railway  car- 
rier whatever  could  be  done  upon  its  own  branch  line.  The  real 
question  is,  therefore,  can  a  railway  which  receives  logs  at  a 
point  upon  its  line,  and  transports  those  logs  to  a  sawmill  where 
they  are  manufactured  into  lumber,  treat  the  lumber  as  orig- 
inating where  the  log  did,  and  make  such  an  allowance  towards 
the  transportation  of  the  logs  as  would  be  a  fair  compensation 
for  hauling  the  lumber  from  that  point  In  other  words,  can  • 
the  principle  of  milling  in  transit  be  applied  to  the  manufacture 
of  logs  into  lumber? 

It  is  well  understood  that  at  the  present  time  this  principle 
is  applied  to  the  movement  of  many  commodities.  Grenerally  in 
its  application  the  raw  material  pays  the  local  rate  into  the 
point  of  manufacture ;  when  afterwards  the  manufactured  prod- 
uct goes  forward  it  is  transported  upon  a  rate  which  would  be 
applicable  to  that  product  had  it  originated  in  its  manufactured 
state  at  the  point  where  the  raw  material  was  received  for  trans* 
portation,  whatever  has  been  paid  into  the  mill  being  accounted 
for  in  this  final  adjustment  Under  this  or  some  equivalent  ar- 
rangement at  the  present  time  grain  of  all  kinds  is  milled  and 
otherwise  treated  in  transit;  flour  is  blended,  cotton  is  com- 
pressed, lumber  is  dressed  and  perhaps  otherwise  manufactured ; 
live  stock  is  stopped  off  to  test  the  market. 

It  may  be  urged  with  much  force  that  the  Act  to  regulate  com- 
merce does  not  sanction  arrangements  of  this  kind  and  the  Com- 
mission early  in  its  history  intimated  that  such  might  finally 
be  its  conclusion.  Crews  v.  Richmond  &  D.  R.  Co,  1  I.  C.  C. 
Rep.  401,  1  Inters.  Com.  Rep.  703.  Such  practices  were,  how- 
ever, in  use  to  a  considerable  extent  at  the  time  of  the  passage 
of  the  Act  and  gince  then  they  have  become  universal.  To  ab- 
rogate these  privileges  would  be  to  confiscate  thousands  and 
probably  millions  of  dollars  in  value  by  rendering  worthless  in- 
dustrial plants  which  have  been  constructed  upon  the  faith  of 
their  continuation.  Nor  is  it  a  forced  construction  of  the  statute 
to  hold  that  when  the  product  finally  goes  forward  to  the  point 
of  consumption  it  but  completes  the  journey  upon  which  it  en- 
tered when  the  raw  material  was  taken  up.  There  can  be  no 
10  L  C.  C.  Rep. 
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doubt  that  the  application  of  this  principle  has  cheapened  the 
cost  of  transportation  and  probably  of  manufacture.  The  Com- 
mission finally  held,  in  the  Matter  of  Unlawful  Rates  in  the 
Transportation  of  Cotton,  8  I.  C.  C.  Rep.  121,  that  cotton  might 
be  compressed  in  transit;  and  no  distinction  can  be  made  be- 
tween this  and  most  of  the  arrangements  above  referred  to. 
Manifestly,  however,  there  must  be  some  limit  to  the  application 
of  this  idea.  Can  the  principle  be  applied  to  the  case  before 
us? 

This  Commission  has  often  observed  that  no  general  rule  can 
be  laid  down  for  the  solution  of  these  traffic  problems.  Wher- 
ever the  question  is  one  of  fact  each  situation  must  be  consid- 
ered by  itself.  The  conditions  before  us  are  somewhat  peculiar. 
The  practice  which  is  attacked  has  grown  up  with  the  develop- 
ment of  the  lumber  industry  and  seems  on  the  whole  to  have  been 
beneficial  to  the  country  in  which  it  exists.  Its  effect  is  to  bring 
into  market  lands  not  otherwise  accessible,  to  decrease  the  cost 
and  stimulate  the  production  of  lumber,  thereby  benefiting  the 
entire  public.  It  amounts  to  a  reduction  in  the  freight  rate  which 
we  ought  not  to  forbid  without  substantial  reasons.  Values  have 
adjusted  themselves  to  this  situation.  Lands  have  been  pur- 
chased, mills  located,  large  amounts  of  money  invested  upon  the 
theory  that  the  system  would  be  continued.  While  the  mill  o^vn- 
er  has  no  legal  vested  right  of  this  sort  which  he  can  assert,  there 
is  a  moral  obligation  resting  upon  the  railway  company  to  con- 
tinue the  practice,  if  it  can  do  so  legally.  So  far  as  can  be  seen 
the  mill  o^vner,  the  railway,  the  purchaser  of  lumber  are  all  bene- 
fited. It  seems  plain  to  us  that  we  ought  not  to  interfere  unless 
the  positive  mandate  of  the  law  requires  it,  and  with  considerable 
hesitation  we  conclude  that  it  does  not. 

When  these  logs  start  for  the  mill  it  is  certain,  and  may  read- 
ily be  a  matter  of  agreement,  that  the  entire  product  will  go  for- 
ward to  destination.  If  the  logs  were  shipped  from  a  point  upon 
the  main  line  of  one  of  these  defendants  to  the  mill  at  the  local 
rate,  we  do  not  think  that  an  adjustment  of  the  rate  in  and  of 
the  rate  out,  when  the  lumber  went  forward,  which  would  treat 
the  lumber  shipment  as  originating  where  the  logs  did  would 
be  illegal  as  a  matter  of  law.     To  hold  otherwise  would  simply 
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compel  the  moving  of  these  mills  to  the  vicinity  of  the  timber, 
and  this  although  entailing  much  expense  would  benefit  nobody. 

Once  admitting  the  legality  of  the  principle  of  milling  in 
transit,  whether  it  shall  be  extended  to  a  particular  case  must 
depend  largely  upon  the  facts.  Under  all  the  circumstances 
disclosed  by  the  record  before  us  we  think  that  this  practice "" 
may  be  permitted  here,  but  this  holding  extends  the  application 
of  that  principle  to  the  extreme  limit. 

It  appears  that  some,  perhaps  all  of  these  defendants,  now 
make  what  is  known  as  a  rough  material  rate  upon  logs  from 
points  upon  their  line  to  the  mill.  These  tariffs  specify  that  the 
low  rate  shall  apply  only  in  case  the  product  is  shipped  out  over 
the  defendant  line.  Whether  a  carrier  may  apply  a  lower  rate 
io  the  transportation  of  raw  material  to  a  given  mill  which  ships 
the  product  out  over  its  line  than  it  applies  for  the  same  service 
to  another  mill,  which  disposes  of  the  product  otherwise,  is  not 
decided.  What  we  hold  is  that  the  shipment  of  the  log  to  the>^ 
mill  and  the  lumber  from  the  mill  may,  under  the  circumstances 
of  this  case,  be  treated  as  in  the  nature  of  a  through  shipment 
from  the  point  where  the  log  is  received  to  the  point  where  the 
lumber  is  finally  delivered,  and  that  the  carrier  may  make  such 
allowance  toward  the  cost  of  moving  the  log  as  would  be  fairly 
involved  in  moving  the  lumber  from  that  point,  and  that  it  may 
do  this  by  joint  arrangement  with  the  carrier  bringing  the  log 
to  the  mill,  provided  that  carrier  is  a  conamon  carrier  by  rail. 

It  will  be  noted  that  in  our  opinion  these  divisions  can  only 
be  granted  when  the  logging  road  is  a  public  carrier  which  ac- 
tually makes  a  joint  through  rate,  and  it  was  urged  in  argument 
that  there  can  be  no  difference  in  effect  between  a  conunon  car- 
rier which  brings  these  logs  to  the  mill  and  a  private  carrier 
which  discharges  the  same  service.  It  would  be  a  suflScient  an- 
swer to  this  that  the  law  permits  the  allowance  in  one  case  and 
not  in  the  other,  but  there  is  a  practical  answer  as  well.  The 
common  carrier  is  subject  to  public  control,  its  tariffs  must  be 
filed  according  to  law,  it  must  report  to  governmental  authority, 
it  must  obey  the  law  obligatory  on  such  carriers.  These  logging 
roads  develop  with  the  country,  passing  by  almost  imperceptible 
progress  from  carriers  of  logs  to  carriers  of  general  merchandise 
and  often  of  passengers.  The  same  considerations  which  re- 
10  I.  C.  C.  Eep. 
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quire  that  railroads  in  general  should  be  subject  to  public  su* 
pervision  apply  to  these  lines. 

One  further  observation  should  be  made.  While  the  public 
as  a  rule  has  no  concern  in  the  division  of  through  rates,  and 
while  the  statute  does  not  require  the  publication  of  the  propor- 
tions into  which  such  rates  are  divided  among  the  carriers,  we 
think  these  divisions  stand  somewhat  different.  The  transporta- 
tion first  of  the  log  and  then  of  the  lumber  involves  the  exercise 
of  the  right  to  mill  in  transit.  Where  that  privilege  is  granted  to 
grain,  cotton,  or  other  commodities,  the  fact  should  be  and  usual- 
ly is  plainly  stated  upon  the  tariff,  together  with  the  conditions 
upon  which  the  privilege  will  be  allowed.  In  this  case  the  only 
way  of  stating  the  value  of  that  privilege  to  the  mill  owner  is  by 
giving  the  division  which  is  allowed  the  tap  line,  since  that  divi- 
sion is  in  all  cases,  even  if  the  road  be  a  distinct  and  independent 
corporation,  an  allowance  for  the  benefit  of  the  mill.  We  think^ 
therefore,  that  the  tariffs  should  state  upon  their  face  that  the 
transportation  provided  for  covers  the  carriage  of  the  log  to  the 
mill  and  the  lumber  from  the  mill,  and  that  the  division  which 
is  allowed  the  tap  line  should  in  all  cases  be  named. 

If  the  tariffs  of  the  St,  Louis,  Iron  Mountain  &  Southern  were 
modified  in  accordance  with  the  above  suggestion,  we  think  that 
company  would  be  within  the  law,  as  it  now  conducts  this  busi- 
ness, in  all  cases  where  the  branch  line  is  in  fact  a  common  car- 
rier. Whether  a  particular  tap  line  is  or  is  not  a  common  carrier 
may  evidently  be  a  question  of  some  difficulty,  but  it  does  not 
seem  necessary  to  attempt  to  lay  down  any  rules  here  upon  that 
subject  To  become  a  common  carrier  within  the  purview  of 
this  case  the  tap  line  must  clearly  file  its  tariffs  and  render  its- 
statistical  report  to  the  Commission. 

According  to  the  views  here  expressed,  the  divisions  allowed 
by  the  Kansas  City  Southern  and  the  St  Louis  Southwestern,, 
are  in  violation  of  law,  and  those  granted  by  the  St  Louis,  Iron 
Mountain  &  Southern  may  be.  An  order  in  this  case  would  not,, 
however,  be  the  most  efficacious  means  of  putting  a  stop  to 
these  illegal  practices  if  continued ;  the  more  ready  way  would 
be  a  resort  to  injunction  or  criminal  proceedings.  This  com- 
plaint will,  therefore,  be  dismissed  and  such  other  steps  will  be 
taken  as  may  seem  necessary  after  due  opportunity  has  been 
given  the  carriers  to  adjust  their  tariffs  and  other  arrangements. 
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No.  607. 

CHARLES  M.  CIST 

V. 

MICHIGAN  CEJ^TTRAL  RAILROAD  COMPANY. 


Decided  April  1,  1904- 


1.  A  passenger  fare  charged  by  defendant  over  its  branch  line  from  a  point 

in  Canada  to  a  point  in  the  United  States  amounting  to  about  3  cent« 
per  mile  for  a  distance  of  35.3  miles,  and  including;  a  6-cent  bridge- 
charge  by  an  independent  company,  is  not  unreasonable  upon  the  facts 
of  this  case. 

2.  When  a  railroad  company  makes  a  reduction  from  regular  passenger 
fares  which  are  not  found  unreasonable,  it  may  lawfully  require  that 
a  person  desiring  to  avail  himself  of  such  reduction  shall  purchase  a 
ticket,  and  that  all  persons  not  holding  such  special  reduced  rate  ticket 
shall  pay  tfte  reasonable  ordinary  fare. 

3.  While  the  regulating  statute  may  be  applied  to  the  reasonableness  of 

a  rate  from  a  point  in  Canada  to  a  point  in  the  United  States,  it  is 
clear  that  no  law  of  the  United  States  can  apply  to  a  discriminationi 
between  places  in  a  foreign  country. 

Charles  M.  Cist  for  complainant 

0.  E.  Butterfield  for  defendant.  • 

Report  and  Opinion  of  the  Commission. 

pROUTY^  Commissioner: 

Niagara-on-the-Lake  is  situated  on  the  Canadian  side  of  the 
Niagara  River  near  the  point  where  it  empties  into  Lake  On- 
tario. The  defendant,  a  United  States  corporation,  maintains 
a  through  passenger  service  from  this  point  to  Buffalo,  New 
York.  The  route  is  by  the  railroad  of  the  defendant  from  Niag« 
ara-on-the-Lake  to  Victoria,  Canada,  a  distance  of  about  30 
miles,  thence  across  the  International  Bridge  to  Black  Rock  on 
the  American  side  and  from  there  to  Buffalo  o\  n  the  tracks  of 
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the  Xew  York  Central  5  miles.  The  bridge  is  operated  by  an 
independent  company  which  charges  6  cents  for  each  passenger 
carried  across  it  in  the  trains  of  the  defendant.  The  entire  dis- 
tance from  Xiagara-on-the-Lake  to  Buffalo  is  35.3  miles. 

By  the  New  York  Central  line  it  is  30  miles  from  Buffalo  to 
Lewiston,  which  is  situated  upon  the  New  York  side  of  the  Niag- 
ara River  about  5  miles  from  Niagara-on-the-Lake.  Steamers  ply 
between  Lewiston  and  Niagara-on-the  Lake,  so  that  it  is  possible 
to  reach  Buffalo  from  the  latter  point  over  this  route  as  well  as 
by  the  line  of  the  defendant.  The  New  York  Central  is  pro- 
hibited bj'  law  from  charging  more  than  2  cents  per  mile  passen- 
ger fare,  and  the  boat  fare  between  Lewiston  and  Niagara-on-the- 
Lake  is  25  cents,  making  a  total  by  this  route  of  85  cents. 

The  regular  published  schedule  of  the  defendant  from  Niag- 
ara-on-the-Lake to  Buffalo  is  $1.10,  but  during  the  summer  sea- 
son it  makes  a  special  rate  of  85  cents  to  meet  competition.  The 
station  of  the  defendant  at  Niagara-on-the-Lake  is  situated  upon, 
or  near  the  steamboat  wharf,  but  it  also  stops  its  train  at  Queen 
Street.  To  get  the  benefit  of  the  special  85-cent  ra|e  it  is  neces- 
sary to  purchase  a  ticket  at  the  station ;  no  rate  less  than  its  regu- 
lar fare  is  charged  on  the  train. 

The  complainant  boarded  the  train  at  Queen  Street  without 
a  ticket  and  was  compelled  to  pay  $1.10  for  transportation  to 
Buffalo,  lie  complains  that  this  was  ill^al,  first,  because  the 
cliarge  of  $1.10  is  unreasonably  high,  second,  because  the  de- 
fendant while  charging  him  that  amount  performed  the  same 
service  for  the  other  passengers  for  85  cents. 

We  cannot  find  upon  this  record  that  $1.10  is  an  unreasonable 
charge  from  Niagara-on-the-Lake  to  Buffalo.  This  is  a  branch 
line  of  the  defendant  and  the  case  docs  not  show  density  of  traf- 
fic nor  the  circumstances  under  which  the  passenger  service  is 
performed.  It  simply  appears  that  a  rate  of  3  cents  per  mile  is 
imposed.  While  lower  rates  are  in  force  in  many  parts  of  the 
United  States  it  is  also  true  that  there  is  hardly  any  section  of 
country  in  which  a  rate  as  high  as  3  cents  per  mile  is  not  charged 
for  a  local  ser\'ice  of  this  distance.  The  fact  that  a  rate  of  85 
cents  is  made  during  the  summer  season  to  meet  competition  via 
Lewiston  is  not  controlling,  nor  is  the  further  fact  that  the  New 
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York  Central  under  compulsion  of  law  establishes  a  rate  of  2 
cents  per  mile  from  Lewiston  to  Buffalo.  We  do  not  find  that 
this  rate  is  reasonable;  we  simply  fail  to  find  that  it  is  un- 
reasonable, as  there  is  no  evidence  in  the  record  upon  which 
an  intelligent  judgment  can  be  formed.  This  is  a  most  unsat- 
isfactory disposition  of  the  question,  and  if  the  case  were  of 
wider  application,  or  the  subject  of  more  general  complaint  it 
might  be  our  duty  to  proceed  on  our  own  motion  to  develop  the 
necessary  facts. 

The  case  is  meager  of  facts  showing  whether  there  is  or  ought 
to  be  a  station  of  the  defendant  at  Queen  Street.  It  simply 
appears  that  there  is  no  station  building  and  no  station  agent  at 
that  point,  but  that  the  defendant  stops  all  its  trains  there  to 
discharge  and  receive  passengers.  It  was  said  by  counsel  for 
the  defendant  that  if  there  were  a  station  at  that  point  no  ticket 
would  be  sold  for  Buffalo  at  less  than  $1.10. 

Conclusions. 

Upon  the  above  findings  the  first  proposition  of  the  complain- 
ant, that  the  rate  which  he  was  forced  to  pay  was  an  unreason- 
able one,  is  not  sustained. 

The  second  proposition  is  that  it  was  unjust  to  charge  him 
$1.10  while  other  passengers  upon  the  train  were  carried  for  85 
cents.  The  regular  rate  from  Niagara-on-the-Lake  to  Buffalo 
was  $1.10  and  this  was  the  amount  collected  of  all  persons 
who  paid  their  fare  to  the  conductor.  Any  person  who  saw  fit 
to  do  so  could  purchase  a  special  ticket  during  a  certain  portion 
of  the  year  for  85  cents.  We  think  that  when  a  railroad  com- 
pany makes  a  reduction  from  its  regular  rates,  which  are  not 
found  unreasonable,  it  may  require  that  the  person  desiring  to 
avail  himself  of  that  reduction  shall  purchase  a  ticket  and  that  it 
may  collect  of  all  persons  not  holding  such  special  ticket  the  rea- 
sonable ordinary  fare. 

But  the  complainant  urges  that  in  this  case  he  could  not  pur- 
chase this  special  ticket  for  the  reason  that  the  defendant  did  not 
have  the  same  on  sale  at  the  point  where  he  boarded  the  train. 
There  was  no  way  in  which  he,  taking  the  train  at  that  point, 
could  have  obtained  transportation  to  Buffalo  for  less  than  the 
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amount  whicL  he  actually  paid.  This  presents  the  question, 
ought  the  defendant  to  have  maintained  a  ticket  office  at  Queen 
Street  ?  and  perhaps  the  further  question,  Might  the  defendant 
impose  a  higher  charge  from  an  intermediate  point  than  from  a 
more  distant  point  for  the  same  service  ?  Of  these  matters  we 
think  this  Commission  has  no  jurisdiction.  The  discrimination, 
if  there  be  one,  is  local  and  the  locality  is  in  Canada.  Assuming 
that  we  have  jurisdiction  over  the  reasonableness  of  this 
through  rate,  it  seems  clear  that  no  law  of  the  United  States 
can  extend  to  a  question  of  discrimination  between  places  in  a 
foreign  country. 

The  complaint  is  dismissed. 
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No.  709. 
E.  D.  HEWIITS 

V. 

THE  NEW  rORK,  NEW  HAVEN  &  HARTFORD  RAIL- 

ROAD  COMPANY. 


Decided  April  11,  1904- 


Defendant  has  numerous  through  daily  trains  between  New  York  and 
Boston  un  which  the  through  parlor  car  fare  is  one  dollar,  on  all 
trains  front,  intermediate  points  the  parlor  car  fare  is  50  or  75  cents 
according  to  distance,  and  on  three  trains  the  parlor  car  rate  is  one 
dollar  tO'  any  intermediate  point.  Complaint  is  made  that  the  charge 
of  one  dollar  to  intermediate  points  constitutes  unlawful  discrimina- 
tion. Held:  1.  That  it  is  not  a  violation  of  law  to  charge  more  in 
one  direction  on  certain  trains  than  is  charged  in  another  direction  on 
all  trains  between  the  same  points.  2.  That  defendant  furnishes  ade- 
quate parlor  car  accommodations  at  the  lower  rates  for  local  and  short- 
distance  passengers,  and  the  discrimination  against  such  passengers  by 
reason  of  the  dollar  rate  to  intermediate  points  on  three  of  defendant's 
trains  is  not  undue  or  unreasonable. 

E,  D,  llewins  for  complainant  in  person. 

F,  A,  Farnhayn  for  defendant.  ' 


Report  and  Opinion  of  the  Commission. 

Enapp,  Chairman : 

The  unlaAvrful  discrimination  alleged  in  this  case  is  based  up- 
on the  rates  charged  by  defendant  for  parlor  car  seats  on  certain 
of  its  passenger  trains,  as  hereinafter  explained.  The  facts  are 
10  I.  C.  C.  Rep. 


222  IXTERSTATE  OOMMEUCE  REPORTS. 

wholly  undisputed  and  the  question  presented  appears  from  the 
following  statement : 

The  complainant  is  a  dealer  in  cotton  goods  in  the  city  of  Bos- 
ton, and  in  the  course  of  his  business  has  frequent  occasion  to 
travel  upon  defendant's  road. 

The  defendant  is  a  common  carrier  by  railroad  between  New 
York  and  Boston  and  intermediate  points.  Passengers  are  car- 
ried over  its  lines  in  ordinary  coaches  and  in  parlor  cars.  The 
passenger  traffic  on  this  road  is  large  and  numerous  trains  are 
operated. 

Between  New  York  and  New  Haven  all  trains  pass  over  the 
same  line.  Between  New  Haven  and  Boston  there  are  two 
linos ;  one  passing  through  New  London  and  Providence,  known 
as  the  Shore  Line ;  and .  one  passing  through  Hartford  and 
Springfield,  known  as  the  Springfield  Line.  The  Springfield 
Line  is  operated  in  connection  with  the  Boston  &  Albany  road 
between  Springfield  and  Boston.  The  defendant  operates  its 
own  parlor  cars  and  fixes  the  rates  for  their  use  on  its  own  lines. 
The  parlor  cars  on  the  Springfield  Line  appear  to  be  owned 
partly  by  defendant  and  partly  by  the  Pullman  Company,  but 
the  defendant  admits  responsibility,  as  we  understand,  for  the 
parlor  car  rates  on  this  line. 

Between  New  York  and  Boston  there  are  two  limited  trains 
daily,  on  which  extra  fare  is  charged  for  extra  accommodations, 
and  also  certain  trains  carrying  sleeping  cars,  about  which  no 
question  is  made  in  this  proceeding. 

Excluding  these  limited  and  sleeping  car  trains,  there  appear 
to  be  eleven  trains  or  more  out  of  New  York  carrying  parlor 
cars  to  New  Haven,  of  which  ten  go  through  to  Boston  by  one 
line  or  the  other.  Going  the  other  way  there  are  ten  trains  car- 
rying parlor  cars  through  from  Boston  to  New  York  and  eleven 
carrying  parlor  cars  from  New  Haven  to  New  York. 

On  all  these  trains  the  through  parlor  car  rate  in  either  direc- 
tion is  one  dollar ;  and  on  all  of  them  the  rate  from  intermediate 
points  to  either  Boston  or  New  York  is  50  cents  or  75  cents  ac- 
cording to  distance.  On  three  trains  the  parlor  car  rate  is  one 
dollar  to  any  intermediate  point.  These  are  the  trains  leaving 
New  York  and  Boston  at  12  o'clock  m.,  and  4  o'clock  p.  m.  by 
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the  Springfield  Line,  and  leaving  both  places  at  3  o'clock  p.  m. 
by  the  Shore  Line.  When  this  complaint  was  filed,  August  4^ 
1903,  the  dollar  rate  was  charged  to  intermediate  points  on.  the 
Shore  Line  train  leaving  New  York  and  Boston  at  5  o'clock  p. 
M..  but  the  lower  rates  to  intermediate  points  are  now  allowed 
on  that  train.  On  other  trains  carrying  parlor  cars,  aside  from 
the  three  just  mentioned,  the  dollar  rate  is  charged  only  for  a 
through  seat  between  New  York  and  Boston,  the  charge  to  inter- 
mediate points  being  fifty  cents  or  seventy-five  cents  according 
to  distance.  In  other  words,  the  parlor  car  rate  jrora  interme- 
diate points  to  the  terminals  is  never  more  than  fifty  cents  or 
seventy-five  cents,  according  to  distance,  while  on  the  three 
trains  in  question  the  parlor  car  rate  from  the  terminals  to  inter- 
mediate points  is  one  dollar,  the  same  as  the  through  rate.  This 
is  the  discrimination  of  which  complaint  is  made. 

Parlor  cars  were  originally  put  in  service  to  acconamodate 
tlirough  or  long-distance  travel  between  Boston  and  New  York 
by  furnishing  easier  and  more  comfortable  seats.  At  first  there 
was  little  demand  for  parlor  cars,  but  the  business  has  developed 
to  quite  large  proportions  and  there  is  now  an  extensive  demand 
for  such  cars,  especially  by  passengers  traveling  through  be- 
tween the  terminals  above  named. 

The  defendant  justifies  the  through  rate  of  one  dollar  to  in- 
termediate points  on  the  three  trains  mentioned  by  reason  of  the 
following  facts :  In  the  first  place,  the  number  of  persons  taking 
parlor  cars  to  or  from  intermediate  points  is  small  in  compari- 
son with  the  total  number  of  parlor  car  passengers.  For  exam- 
ple, the  average  number  of  local  parlor  car  passengers  on  the 
train  leaving  New  York  at  3  p.  m.  is  only  about  ten  per  cent  of 
the  whole  number  of  passengers  using  parlor  car  accommoda- 
tions on  that  train.  Therefore,  as  the  parlor  cars  are  patronized 
chiefly  by  long-distance  travelers  and  the  parlor  car  service  pri- 
marily maintained  for  their  benefit,  it  is  necessary  on  some 
trains  to  guard  against  filling  up  the  parlor  cars  at  the  terminals 
Avitli  local  or  short-distance  travelers,  and  tlius  leaving  insuffi- 
cient accommodations  for  through  or  long-distance  passengers. 
It  is  said  that  all  or  nearly  all  the  parlor  car  seats  on  these 
trains  are  frequently  required  for  the  use  of  through  travelers, 
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and  that  such  travelers  would  often  be  deprived  of  desired  ac- 
<5oramodations  if  seats  were  sold  at  lower  rates  to  intermediate 
points.  For  this  reason,  the  defendant  says,  the  dollar  rate  is 
•charged  to  intermediate  points  on  four  (now  three)  trains  which 
are  operated  largely  for  through  travel,  and  on  which  as  a  rule 
the  entire  parlor  car  space  is  needed  for  through  passengers. 

The  further  statement  is  made  that  it  is  not  feasible  to  in- 
crease the  parlor  cars  on  the  trains  in  question,  because  the  num- 
ber now  used  is  as  great  as  can  be  hauled  at  the  high  rate  of 
«peed  maintained  by  those  trains.  Moreover,  at  both  New 
York  and  Boston  the  yards  where  trains  are  made  up  are  at  con- 
siderable distances  from  the  passenger  stations,  while  the  physi- 
cal conditions  at  those  stations  arc  such  that  additional  cars 
cannot  be  put  in  after  the  trains  have  been  placed  at  the  passen- 
ger platforms.  As  a  practical  mattfer,  it  is  insisted,  the  trains 
must  be  made  up  with  reference  to  their  scheduled  time  and  the 
usual  number  of  passengers  carried,  and  that  an  increase  of  par- 
lor car  accommodations  cannot  be  provided.  In  other  words, 
the  dollar  rate  is  charged  on  these  trains  to  all  points  not  for  the 
purpose  of  added  revenue  but  in  the  interest  of  through  passen- 
gers who  have  the  greatest  need  of  parlor  car  accommodations. 
The  evidence  sustains  defendant's  contention  in  this  regard  and 
the  facts  are  found  accordingly. 

We  further  find  that  the  number  of  trains  and  parlor  cars  on 
which  the  lower  parlor  car  rates  to  intermediate  points  are  al- 
lowed, together  with  the  hours  at  which  such  trains  leave  the  re- 
spective tenninals  and  arrive  at  intermediate  stations,  are  rea- 
sonably sufficient  for  the  accommodation  of  the  public.  Taking 
all  the  circumstances  into  account,  including  due  provision  for 
through  passengers,  it  is  not  perceived  that  any  real  hardship  or 
injustice  results  from  the  dollar  charge  to  all  points  on  the  three 
trains  in  question. 

The  conclusion  follows  so  plainly  from  the  facts  found  in  this 
case  that  argument  is  unnecessary.  It  is  not  a  violation  of  law 
to  charge  more  in  one  direction  on  certain  trains  than  is  charged 
in  the  other  direction  on  all  trains  between  the  same  points. 

Macloon  v.  Bosion  &  M,  R,  R,  Co.  ef  al  9  I.  C.  C.  Kep.  642. 
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Duncan  v.  AtchisoUj  T.  &  8.  F.  By.  Co.  et  al.  6  I.  C.  C.  Eep.  ^ 
85. 

The  defendant  furnishes  adequate  parlor  car  accommodations 
at  the  lower  rates  for  local  and  short-distance  passengers,  and 
the  discrimination  against  such  passengers  by  reason  of  the  dol- 
lar rate  to  intermediate  points  on  three  of  defendant's  trains  is 
not  undue  or  unreasonable.  In  the  interest  of  through  passen- 
gers the  defendant  had  the  right  to  make  the  regulation  in  ques- 
tion. In  the  case  of  Cleveland,  C.  C.  £  St.  L.  B.  Co.  v.  Illir 
nois,  177  U.  S.  514,  44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722,  after 
discussing  several  cases  called  to  its  attention,  the  Supreme 
Court  said : 

^*With  no  disposition  whatever  to  vary  or  qualify  the  cases 
above  cited,  neither  the  conclusions  of  the  court  nor  the  tenor 
of  the  opinions  are  opposed  to  the  principle  we  hold  to  in  this 
case,  that,  after  all  local  conditions  have  been  adequately  met, 
railways  have  the  legal  right  to  adopt  special  provisions  for 
through  traffic     .     .     .     ." 

We  are  of  the  opinion  that  no  violation  of  the  Act  has  been 
shown  and  that  the  complaint  should  be  dismissed. 
10  I.  C.  C.  Eep.— 15. 
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GLADE  COAL  COMPANY 

V. 

BALTIMORE  &  OHIO  RAILEOAD  COMPANY. 


Decided  April  28,  190J^. 


1.  Defendant's  refusal  t^  furnish  cars  to  complainants  between  February  25 

and  March  26  on  the  Deal  side-track  at  Meyersdale  and  the  side-track 
of  the  Savage  Fire  Brick  Company  at  Keystone  Junction,  while  fur- 
nishing and  offering  to  furnish  cars  to  complainants'  competitors  at 
other  points,  under  the  circumstances  disclosed  by  the  evidence  and  de- 
scribed in  the  findings,  was  undue  and  unlawful  discrimination  against 
complainants,  for  which  they  are  entitled  to  reparation. 

2.  Making  certain  charges  for  the  transportation  of  coal  shipped  in  car- 

loads when  the  coal  is  loaded  by  tipple,  and  exacting  a  higher  charge 
when  it  is  loaded  in  some  other  way,  and  for  that  reason,  is  not  justi- 
fied by  difference  in  cost  to  the  carrier  between  different  methods  of 
loading,  or  by  other  facts  appearing  in  this  case,  and  renders  the  higher 
rates  thus  made  unreasonable  and  unduly  discriminatory,  first,  as 
against  complainants,  and,  second,  as  against  all  other  shippers  of  coal 
except  those  who  load  by  tipple,  and  constitutes  a  violation  of  sections 
1  and  3  of  the  Act  to  regulate  commerce. 

P.  J.  Farrell  for  the  Commission. 

Hugh  L.  Bond,  John  G.  Wilson  and  Geo,  Bobbins  Penniman 
for  defendant. 

Report  and  Opixiox  of  the  Commission. 

Knapp^  Chairman: 

The  complainants  in  tliis  case  charge  that  between  January  8 
and  March  26,  1903,  defendant  discriminated  against  them  in 
the  matter  of  rates  charged  and  facilities  furnished  for  the  trans- 
portation of  coal  in  carloads  from  Meyersdale  and  Keystone 
Junction  in  the  State  of  Pennsylvania  to  market  points  in  other 
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States,  in  violation  of  section  3  of  the  Act  to  regulate  commerce ; 
they  also  allege  that  said  rates  are  unreasonable  and  unjust,  in 
violation  of  section  1  of  said  act,  and  ask  reparation  for  the  in- 
jury they  claim  to  have  suffered  in  the  premises. 

Defendant,  in  its  answer,  denies  the  allied  violations  of  law, 
and  advances  some  new  matter  in  explanation  and  justification 
of  the  actions  complained  of.  ^ 

Facts  deemed  material  to  a  determination  of  the  questions 
involved  are  found  as  follows : 

Findings  of  Fact. 

On  or  about  January  8,  1903,  the  complainanta,  W.  H.  Deal^ 
C.  E.  Deal  and  E.  J.  Boyles,  formed  a  partnership  and  began 
the  business  of  mining,  selling  and  shipping  coal  under  the  firm 
name  of  "Glade  Coal  Company,"  with  headquarters  at  Meyers- 
dala  They  purchased  one  coal  mine  and  leased  another.  For 
convenience,  the  former  will  be  called  the  Glade  City  mine  and 
the  latter  the  Mosgrave  mine.  The  Glade  City  mine  is  located 
adjacent  to  defendant's  railroad  and  about  midway  between 
Meyersdale  and  Keystone  Junction,  while  the  Mosgrave  mine  is 
located  a  short  distance  westerly  of  Meyersdale.  The  distance 
from  the  Glade  City  mine  to  either  Meyersdale  or  Keystone 
Junction  is  about  one  mile,  perhaps  a  little  more,  and  the  dis- 
tance from  the  Mosgrave  mine  to  Meyersdale  is  about  two  miles. 

Defendant  is  a  common  carrier  of  interstate  traffic  and  fur- 
nishes th^  only  transportation  facilities  enjoyed  by  the  localities 
of  Meyersdale  and  Keystone  Junction. 

From  time  to  time  between  January  8  and  March  26,  1903, 
complainants,  wishing  to  make  interstate  shipments  of  coal  in 
carloads  from  the  shipping  points  last  above  mentioned,  request- 
ed defendant  to  furnish  cars  therefor.  During  the  month  of 
January,  1903,  complainants  were  able  to  obtain  only  8  cars, 
which  they  loaded  at  Meyersdale.  From  that  time  until  March 
26,  1903,  the  date  the  complaint  in  this  case  was  filed,  defendant 
refused  to  furnish  them  any  cars  to  load  with  coal  at  either  Mey- 
ersdale or  Keystone  Junction,  but  offered  to  permit  such  loading 
at  Sand  Patch,  Rockwood  and  Boynton,  stations  on  defendant's 
railroad  in  the  State  of  Pennsylvania. 
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Distances  from  complainants'  coal  mines  to  the  three  stations 
last  above  named  range  from  3  to  13  miles,  and  complainants 
could  not,  during  any  of  the  time  in  question,  if  obliged  to  load 
at  such  stations,  secure  a  profit  from  their  coal  business.  Conse- 
quently they  did  not  take  advantage  of  the  opportunity  afforded 
by  defendant's  offer. 

Before  making  requests  for  cars  as  aforesaid,  complainants 
obtained  from  the  owners  thereof  permission  to  use  two  side- 
tracks connected  with  defendant's  main  line  of  road ;  one  located 
at  Keystone  Junction  and  owned  by  the  Savage  Fire  Brick 
Company,  and  the  other  located  at  Meyersdale  and  owned  by 
said  C.  E.  Deal ;  and  it  was  upon  these  side-tracks  that  com- 
plainants requested  defendant  to  deliver  cars  to  them  for  the  in- 
terstate shipments  referred  to. 

Along  the  latter  side-track  and  immediately  adjacent  thereto 
a  platform  and  dump  had  been  built,  upon  which  complainants' 
coal  was  hauled  in  wagons  and  from  which  it  was  shoveled  or 
dumped  into  the  cars,  the  upper  portion  of  the  platform  and 
dump  being  about  on  a  level  with  the  tops  of  the  coal  cars. 

In  the  Glade  City  mine  there  are  two  seams  of  coal,  separated 
from  each  other  by  a  layer  of  clay  about  6  or  8  inches  thick. 
These  two  seams  taken  together  make  a  thickness  of  clear  coal 
ranging  from  24  to  30  inches.  There  is  only  one  seam  of  coal  in 
the  Mosgraye  mine,  the  average  thickness  of  which  is  about  four 
feet.  The  mining  of  coal  is  somewhat  more  expensive  at  the 
Glade  City  mine,  therefore,  than  at  the  Mos^ave  mine. 

Hoarding  the  amount  of  coal  that  could  have  been  taken  out 
of  the  Glade  City  mine  in  a  day  of  9  or  10  hours,  which  accord- 
ing to  the  record  is  the  length  of  time  a  coal  miner  was  supposed 
to  work  each  day,  the  testimony  was  very  conflicting.  Also, 
while  some  improvements  were  made  soon  after  January  8 
which  increased  the  capacity  of  the  mine,  dates  when  the  im- 
provements were  completed  were  not  definitely  shown-  How- 
ever, we  think  that  by  dividing  the  time  in  question  into  two 
periods  fair  averages  can  be  stated,  and  after  a  careful  examina- 
tion and  consideration  of  the  record  we  find  as  follows:  From 
January  8  to  February  15,  1903,  33  working  days,  9  men  could 
have  been  worked  ]  that  is,  8  digging  coal  in  the  mine  and  shovel- 
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ing  it  into  the  mining  cars,  and  1  running  the  mining  cars  into 
and  out  of  the  mine  and  unloading  them.  Working  in  this  way  9 
men  would  have  taken  out  of  the  mine  24  tons  of  coal  per  day, 
or  ii^  the  33  working  days,  792  tons.  From  February  15  to 
!March  26,.  1903,  32  working  days,  11  men  could  have  been 
worked  and  30  tons  per  day  taken  out  of  the  mine,  or  in  the  32 
working  days,  which  excludes  February  22,  960  tons. 

Previous  to  February  15,  the  expense  of  mining  the  coal, 
drawing  it  to  Meyersdale  or  Keystone  Junction  and  loading  it 
into  the  cars,  which  includes  depreciation  of  the  mine,  and  inci- 
dentals, such  ajs  lumber  used  in  the  mine,  would  have  been 
$1.35  per  ton,  and  after  February  15  it  would  have  been  $1.50 
per  ton. 

During  the  65  working  days  between  January  8  and  March 
26,  1903,  3  men  could  have  been  worked  in  the  Mosgrave  mine 
and  would  have  taken  out  of  it  8  tons  of  coal  per  day,  or  in  the 
65  days,  5*20  tons. 

This  coal  could  have  been  mined,  hauled  to  Meyersdale  and 
loaded  into  the  cars  for  $2  per  ton,  which  includes  8  cents  per 
ton  royalty  that  complainants  agreed  to  pay  to  the  owner  of  the 
mine. 

These  coal  mines  are  located  in  what  is  known  as  the  Meyers- 
dale district,  and  the  average  loading  of  coal  in  that  district  dur- 
ing the  time  in  question  was  40  tons  to  the  car.  Therefore,  the 
number  of  cars  required  by  complainants,  between  January  8 
and  March  26,  1903,  was  57. 

There  is  a  large  number  of  coal  mines  in  the  Meyersdale  dis- 
trict, many  of  which  are  quite  extensive ;  and  during  the  months 
of  January,  February  and  March,  1903,  coal  cars  in  that  dis- 
trict were  unusually  scarce.  This  condition  was  brought  about 
by  circumstances  over  which  defendant  had  no  control.  The 
strike  of  employees  in  the  Anthracite  coal  fields  of  Pennsylvania 
was  one,  and  perhaps  the  most  potent  one,  of  these  circum- 
stances. 

During  winter  months  it  often  happens  that  carriers  do  not 
have  a  sufficient  number  of  coal  cars  to  meet  all  requirements  of 
shippers.  Under  these  circumstances,  unless  great  care  is  exer- 
cised in  the  matter  of  distribution,  some  shippers  are  liable  to  be 
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unduly  prejudiced  while  others  are  unduly  favored.  To  enable 
it  to  avoid  such  a  result,  defendant  has  from  time  to  time  en- 
deavored to  ascertain  the  capacity  of  each  mine,  and  in  that  con- 
nection has  caused  examinations  and  tests  to  be  made  and  rated 
the  mines  in  accordance  with  results  thus  obtained.  It  has  em- 
ployed experts  who  have  visited  the  mines,  examined  the  differ- 
ent seams  of  coal  and  noted  the  number  and  nature  of  the  work- 
ing places  and  the  equipment  used  in  operation,  such  as  tracks, 
mining  cars,  etc,  and  afterwards  reported  to  defendant  the  re- 
sult of  their  investigations.  Defendant  has  also  tested  the  capa- 
city of  different  mines  by  furnishing  to  the  mine  operators  dur- 
ing short  periods  of  time  more  cars  than  they  could  use,  and  then 
taking  notice  of  the  number  loaded  under  such  circumstances. 
These  examinations  and  tests,  if  honestly  and  impartially  made 
and  applied,  assist  in  the  making  of  equitable*  distributions; 
otherwise,  they  cause  unjust  discrimination  instead  of  furnish- 
ing the  means  of  avoiding  it. 

Defendant's  superintendent  testified  that,  measured  by  the 
rated  capacity  of  the  different  nlines,  the  percentages  of  all  cars 
required  that  defendant  was  able  to  furnish  during  the  first 
three  months  of  the  year  1903  were  as  follows:  January  22.60, 
February  24.65  and  March  27.11. 

Defendant  is  indirectly  interested  in  the  Somerset  Coal  Com- 
pany, which  operates  16  different  mines  in  the  Meyersdale  dis- 
trict, whose  capacity  in  the  aggregate  is  between  ten  and  eleven 
thousand  tons  per  day,  and  complainants  introduced  some  testi- 
mony tending  to  show  that  the  ratings  given  to  some  of  those 
mines  were  too  high.  Of  course  if  this  were  true  the  percentages 
mentioned  above  would  be  too  low.  However,  complainants' 
testimony  in  this  regard  was  meager  and  indefinite  and  not  suf- 
ficient, in  our  opinion,  to  overthrow  positive  statements  to  the 
contrary  made  by  defendant's  witnesses.  We  therefore  find  the 
ability  of  defendant  to  furnish  coal  cars  during  the  months  of 
January,  February  and  !March,  1903,  to  be  as  stated  by  its  su- 
perintendent as  aforesaid. 

Complainants  do  not  claim,  and  the  record  does  not  disclose 
anything  tending  to  show,  that  previous  to  said  January  8  de- 
fendant had  been  negligent  and  had  not  equipped  its  road  in 
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such  a  manner  as  to  provide  reasonable  accommodations  for  the 
transportation  of  traffic  from  and  to  points  located  thereon.  And 
the  unusual  scarcity  of  cars  during  the  winter  of  1902-1903 
could  not  have  been  avoided  bv  the  exercise  of  due  care  and  dili- 
gence  by  defendant 

Of  the  coal  complainants  could  have  mined  and  shipped  dur- 
ing the  montli  of  January,  22.50  per  cent  would  be  151  tons, 
while  24.65  per  cent  of  the  amount  they  could  have  mined  and 
shipped  tliereafter  to  and  including  February  25  would  be  169 
tons,  making  a  total  of  320  tons;  and  all  this  could  have  been 
loaded  into  the  8  cars  complainants  obtained  previous  to  the  lat- 
ter date  and  subsequent  to  the  8th  of  January. 

Of  the  amount  of  coal  complainants  could  have  taken  out  of 
the  Glade  City  mine,  hauled  to  Meyersdale  or  Keystone  Junction 
and  loaded  into  the  cars  there  during  the  last  three  days  of  the 
month  of  February,  24.65  per  cent  would  be  22  tons,  while  dur- 
ing the  first  25  days  of  the  month  of  March,  27.11  per  cent 
would  be  171  tons,  making  a  total  of  193  tons.  During  the  last 
two  periods  of  time  defendant  furnished  no  cars  to  complain- 
ants, and  during  those  periods  complainants  could  have  sold 
their  coal  f.  o.  b.  at  Meyersdale  or  Keystone  Junction  for  $2. per 
ton,  while  the  cost  to  them  of  delivering  it  there,  as  hereinbefore 
stated,  would  have  been  $1.50  per  ton. 

Of  the  amount  of  coal  complainants  could  have  taken  out  of 
the  Mosgrave  mine,  hauled  to  Meyersdale  and  loaded  into  the 
cars  there  during  the  last  three  days  of  the  month  of  February, 
24.65  per  cent  would  be  6  tons,  while  during  the  first  25  days  of 
the  month  of  March,  27.11  per  cent  would  be  45  tons,  making  a 
total  of  51  tons.  But  while  complainants  could  have  sold  this 
coal  f .  o.  b.  at  Meyersdale  for  $2  per  ton  it  would  have  cost  them 
there,  as  we  have  before  stated,  exactly  that  amount 

If  defendant  was  legally  bound  to  furnish  to  complainants  at 
Meversdale  and  Keystone  Junction  during  the  period  of  time 
between  February  25  and  March  26,  1903,  such  a  proportion  of 
the  cars  at  its  disposal  as  complainants'  requirements  bore  to  the 
requirements  of  all  shippers,  the  damages  suffered  by  complain- 
ants in  consequence  of  defendant's  refusal  to  do  so,  and  for 
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which  defendant  should  be  required  to  make  reparation,  is  50 
cents  per  ton  on  193  tons  of  coal,  or  the  sum  of  $96.60. 

But  defendant  contends  that  such  refusal  was  not  a  violation 
of  the  Act  to  regulate  commerce;  first,  because  it  applied,  not 
alone  to  complainants,  but  also  to  all  other  shippers;  and  second^ 
because  the  loading  of  coal  at  Meyersdale  and  Keystone  Junc- 
tion interferes  with  the  loading  of  other  freight  articles  and  is 
otherwise  detrimental  to  defendant's  interests. 

Where  coal  is  shipped  in  carloads  two  different  methods  of 
loading  are  used;  namely,  loading  from  tipples  and  loading 
from  wagons  or  sleds.  The  latter  is  also  called  team-track  load- 
ing. If  the  output  of  a  mine  is  large,  a  side-track  connecting  it 
with  defendant's  main  line  of  road  is  usually  constructed,  the 
expense  of  construction  being  paid  either  wholly  by  the  mine 
operator  or  defendant,  or  partly  by  each  of  them.  Immediately 
adjacent  to  the  side-track,  which  is  used  only  in  connection  with 
the  business  of  the  particular  mine,  a  tipple  is  built ;  that  is  to 
say,  a  platform  is  erected,  high  enough  so  that  coal  can  be  hauled 
thereupon  and  dumped  into  a  chute  depending  therefrom.  The 
chute  is  so  arranged  that  empty  cars  can  be  placed  directly  under 
it  on  the  side-track  and  loaded  rapidly  and  at  comparatively 
small  expense  to  the  mine  operator ;  but  the  capacity  of  differ- 
ent tipples  varies  according  to  the  variation  in  capacity  of  the 
mines  in  connection  with  which  they  are  used.  Although  the 
cost  of  a  tipple  depends  upon  its  size  and  character,  such  cost, 
generally  speaking,  is  considerable ;  that  of  one  mentioned  in  the 
record  was  said  to  be  $90,000.  If  the  output  of  the  mine  is 
small,  the  mine  operator  cannot  afford  to  build  a  tipple;  and, 
should  he  wish  to  connect  his  mine  by  side-track  with  defend- 
ants' main  line  of  road,  it  is  probable  that  he  would  not  be  per- 
mitted to  do  so,  because  defendant  would  not  consider  the  in- 
crease of  business  it  would  thus  obtain  sufficient  to  offset  the  ad- 
ditional risk  it  would  bo  subjected  to  by  such  connection.  The 
mine  operator  would  therefore  be  compelled  to  haul  his  coal  on 
wagons  or  t^lcds  to  some  side-track  already  constructed  and  in 
operation,  where  he  would  either  shovel  or  dump  it  from  the 
wagons  or  sleds  into  the  cars.  The  expense  of  this  method  of 
loading  depends  largely,  of  course,  upon  the  length  of  the  haul 
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from  the  mine  to  the  side-track,  but  it  is  always  much  greater 
than  the  expense  of  loading  from  tipples  and  is  seldom  resorted 
to  unless  the  price  of  coal  in  market  is  abnormally  high.  Under 
normal  conditions,  team-track  loaders  cannot  compete  success- 
fully with  those  who  load  from  tipples.  Mines  from  which  the 
coal  is  thus  hauled  on  wagons  or  sleds  are  called  farm  banks,  to 
distinguish  them  fropi  mines  where  the  loading  is  done  from 
tipples. 

Previous  to  the  winter  of  1902-1903  some  team-track-load- 
ing had  been  done,  but  it  was  insignificant  in  amount  when  com- 
pared with  the  loading  from  tipples.  In  consequence  of  the 
high  price  of  coal  during  that  winter,  brought  about  largely  by 
the  strike  of  employees  hereinbefore  referred  to,  owners  of  farm 
banks  opened  them  up,  began  to  take  coal  therefrom,  and  re- 
quested defendant  to  furnish  them  cars  in  which  to  ship  it  to 
market.  For  a  short  time,  apparently,  defendant  complied  with 
such  requests,  regardless  of  where  the  loading  was  to  be  done, 
but  it  did  not  have  at  its  disposal  a  sufficient  number  of  cars  to 
meet  all  requirements  of  shippers,  and  those  who  loaded  from 
tipples,  being  anxious  to  make  all  the  shipments  they  could,  and 
noticing  that  new  conditions  brought  about  by  the  opening  of 
farm  banks  caused  cars  to  be  more  scarce  than  they  otherwise 
would  be,  insisted  that  the  supply  to  team-track  loaders  should 
be  shut  off.  The  former  argued  that  they  had  built  tipples  and 
invested  much  more  money  than  tlie  latter  and  were  therefore 
entitled  to  greater  consideration.  Defendant  apparently  sym- 
pathized with  the  position  taken  by  those  who  loaded  from  tip- 
ples, and  being  willing  to  assist  them  in  the  matter  as  much  as  it 
lawfully  could  made  an  investigation  of  tlie  new  conditions.  It 
ascertained  that  previous  to  the  change  caused  by  the  advance  in 
the  price  of  coal  its  side-track  facilities,  in  some  instances,  were 
only  sufficient  to  accommodate  tlie  loading  of  freight  articles 
other  than  coal,  and  that  permitting  coal  to  be  loaded  from  wag- 
ons or  sleds  under  such  circumstances  interfered  with  the 
loading  of  other  traffic.  It  also  discovered  that  the  wider  distri- 
bution of  cars  made  necessary  a  greater  amount  of  switching, 
and  came  to  the  conclusion  that  more  service  could  be  gotten  out 
of  its  coal  cars  if  the  number  of  points  where  coal  could  be  load- 
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ed  from  wagons  or  sleds  were  made  less.  Accordingly,  it  de- 
cided to  and  did  issue  an  order,  dated  on  or  about  January  23, 
1903,  prohibiting  such  loading  at  certain  points,  including  Mey- 
ersdalc  and  Keystone  Junction,  and  designating  Sand  Patch, 
Eockwood  and  Boynton  as  the  only  places  in  the  vicinity  of  com- 
plainants' mines  where  team-track  loading  of  coal  would  be  per- 
mitted.   This  order  applied  indiscriminately  to  all  shippers. 

Of  the  shipping  points  last  above  mentioned  Sand  Patch  is 
the  nearest  to  complainants'  mines.  Distances  thereto  are,  from 
the  Glade  City  mine  about  3  miles,  and  from  the  Mosgrave  mine 
about  5  miles. 

Complainants  claim,  and  we  find,  that  they  could  have  loaded 
their  coal  more  rapidly  at  Meyersdale  or  Keystone  Junction 
than  at  Sand  Patch.  Therefore  more  service  could  have  been 
gotten  out  of  the  cars  in  the  former  than  in  the  latter  instance. 

No  shipments  of  coal  from  Sand  Patch  were  shown,  and  from 
what  the  record  discloses  we  think  it  probable  that  no  coal  was 
loaded  at  that  point.  Consequently,  supplying  cars  at  Meyers- 
dale  or  Keystone  Junction  would  have  required  no  wider  distri- 
bution than  would  have  been  necessary  had  they  been  supplied 
at  Sand  Patch. 

Complainants  did  not  ask  permission  to  load  coal  on  any  of 
defendant's  side-tracks,  and  the  loading  they  wished  to  do  would 
not  have  been  detrimental  to  defendant's  interests  on  account 
of  interfering  with  the  loading  of  other  traffic.  The  only  way  of 
transferring  cars  from  the  Deal  side-track  at  Meyersdale  to  de- 
fendant's main  line  is  over  another  side-track  upon  which  lum- 
ber and  perhaps  some  other  freight  articles  are  loaded,  but  at 
that  point  defendant's  team  track,  properly  so-called,  is  situated 
on  the  south  side,  while  the  Deal  side-track  is  located  on  the 
north  side,  of  defendant's  main  line. 

Another  matter  advanced  by  defendant  in  justification  of  the 
discrimination  referred  to  is  the  danger  connected  with  the 
transfer  of  cars  between  the  Deal  side-track  and  defendant's 
main  line,  which,  at  and  near  the  point  where  they  intersect 
each  other,  are  constructed  on  a  grade.  On  account  of  this  grade, 
such  danger  is  greater  than  it  otherwise  would  be,  but  no  greater 
than  that  connected  with  the  transfer  of  cars  between  the  main 
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line  and  the  side-track  where  lumber  is  loaded  as  heinbefore  stat- 
ed. Also,  the  record  shows  that  a  side-track  where  a  tipple  is 
used  is  generally  constructed  in  this  manner,  to  facilitate  the 
movement  of  cars  thereon  for  loading  purposes.  When  defend- 
ant supplies  empty  cars  in  such  a  case  it  moves  them  up  the  grade 
to  a  point  beyond  the  tipple,  and  they  can  be  moved  afterwards 
in  the  opposite  direction  without  difficulty,  as  occasion  requires, 
by  those  who  load  them. 

Defendant  also  claims  that  the  enforcement  of  said  order  was 
a  benefit  to  the  general  public  and  therefore  justifiable.  It  con- 
tends that  during  the  period  of  time  in  question,  because  of  the 
great  scarcity  of  coal  at  consuming  points,  the  interests  of  the 
public  demanded  that  defendant  should  get  the  greatest  service 
possible  out  of  its  coal  cars.  But,  as  hereinbefore  shown,  the 
amount  of  such  service  would  not  have  been  increased  by  com- 
pelling complainants  to  load  at  Sand  Patch,  Rockwood  or  Boyn- 
ton,  instead  of  permitting  them  to  load  at  Meyersdale  or  Key- 
stone Jimction. 

The  amount  of  coal  loaded  from  wagons  and  sleds  at  Boyn- 
ton  and  Rockwood  was  not  definitely  shown,  but  defendant's 
superintendent  stated  that  eight  different  parties  applied  for 
permission  to  do  such  loading  at  Boynton. 

On  January  26,  1903,  defendant  amended  its  schedules  of 
rates  and  charges  by  publishing  a  supplement  thereto,  providing 
that  on  and  after  that  date  coal  loaded  into  a  car  from  a  side- 
track where  a  tipple  was  not  used  would  be  subject  to  an  addi- 
tional charge  of  50  cents  per  ton ;  that  is  to  say,  if  coal  were  load- 
ed from  wagons  or  sleds  the  charge  for  transporting  it  would  be 
50  cents  per  ton  more  than  if  it  were  loaded  from  a  tipple. 

The  purpose  of  this  was  to  further  discourage  team-track 
loading  of  coal  and  provide  additional  compensation  for  services 
connected  with  the  transportation  of  coal  so  loaded.  Defendant 
insists  th|it  the  discrimination  thus  made  is  justified  by  the  dif- 
ference in  cost  of  sen'ice, — that  is,  the  cost  of  services  connect- 
ed with  the  transportation  of  coal  when  it  is  loaded  from  a  tip- 
ple as  compared  with  such  cost  when  the  coal  is  loaded  from  wag- 
ons or  sleds.  On  the  other  hand,  complainants  contend  that 
said  amendment  is  unreasonable  to  the  full  extent  of  the  addi- 
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tional  charge  and  results  in  undue  discrimination  against  them, 
and  against  all  other  shippers  of  coal  except  those  who  load  from 
tipples. 

The  examination  thus  rendered  necessary  is  somewhat  differ- 
ent from  that  hereinbefore  made.  While  the  issue  connected 
Avith  the  charge  of  discrimination  in  the  matter  of  furnishing 
cars  was  between  loading  from  tipples  and  certain  team-track 
loading  on  the  one  hand,  and  such  loading  as  complainants  asked 
permission  to  do  on  the  other,  the  amendment  now  under  con- 
sideration places  loading  by  tipple  in  one  class  and  all  other 
loading  in  another,  and  therefore  makes  it  necessary  to  com- 
pare the  circumstances  connected  with  the  transportation  of 
coal  loaded  from  tipples,  first,  with  those  connected  with  the 
transportation  of  such  shipments  as  complainants  wished  to 
make,  and,  second,  with  the  circumstances  connected  with  the 
transportation  of  coal  loaded  on  defendant's  team  tracks  when  a 
tipple  is  not  used.  Some  of  the  facts  pertaining  to  the  former 
issue  are  also  applicable  to  the  latter,  but  the  application  is  so 
obvious  that  we  deem  repetition  unnecessary. 

Previous  to  January  20,  when  coal  w^s  shipped  in  carloads 
and  in  bulk,  the  charges  exacted  by  defendant  for  its  transporta- 
tion wore  the  same  whether  it  was  loaded  from  tipples  or  not, 
and  defendant  does  not  make  any  distinction  in  its  carload  rates 
now,  except  when  the  traffic  transported  is  coal. 

What  is  known  as  the  Connellsville  division  of  defendant's 
road  runs  from  Cumberland,  Md.,  in  a  northwesterly  direction 
through  the  Mcyersdale  district,  and  from  the  main  line,  which 
passes  through  Sand  Patch,  Keystone  Junction,  Meyersdale, 
Salisbury  Junction  and  Garrett,  all  in  the  State  of  Pennsyl- 
vania, to  Connellsville,  Pa.,  several  branches  extend  in  different 
directions.  Of  these  one,  having  a  mileage  of  13  or  14  miles 
and  called  the  Salisbury  branch,  runs  from  Salisbury  Junction 
to  Salisbury  and  other  points,  and  another,  called  the  Berlin 
branch,  runs  from  Garrett  to  Berlin,  a  distance  of  8  miles.  Dis- 
tances in  miles  from  Cumberland  to  said  main-line  points  are 
as  follows:  Sand  Patch  33,  Keystone  Junction  35,  Meyersdale 
37,    Salisbury   Junction    30,    Garrett  42  and  Connellsville  93. 
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Rockwood  is  also  on  the  main  line  12  miles  westerly  of  Meyers- 
dale. 

Treight  traffic  on  this  division  is  accommodated  by  both 
through  and  local  trains,  but  the  number  of  each  kind  operated 
daily  is  not  disclosed  by  the  record.  Through  trains  are  so  desig- 
nated because  they  handle  generally  only  carload  freight  and 
make  comparatively  few  stops  en  route.  On  the  other  hand,  the 
word  local  is  applied  to  trains  that  are  supposed  to  stop  at  any 
point  on  the  line  and  perform  such  services  as  may  be  necessary 
in  comiection  with  the  transportation  of  either  carload  or  less 
than  carload  traffic.  The  former,  therefore,  are  run  between 
Comiellsville  and  Cumberland  in  less  time  than  the  latter  and, 
compared  with  the  amount  of  traffic  hauled,  are  operated  at  less 
expense  to  defendant.  Owing  to  the  location  of  the  farm-bank 
mines  most  of  the  coal  shipped  therefrom,  though  not  all  of  it, 
was  taken  to  Cumberland  in  local  trains. 

There  is  a  large  number  of  coal  mines  on  the  Salisbury  and 
Berlin  branches  and  the  loading  of  coal  there  is  almost  entirely 
by  tipple.  These  mines,  some  of  which  are  quite  large  while 
others  are  comparatively  small,  produce  more  than  one-half  of 
the  coal  shipped  from  the  Meyersdale  district. 

Where  tipples  are  used,  some  of  the  mines  produce,  severally, 
15  or  20  carloads  a  day,  while  the  individual  output  of  others  is 
not  more  than  one  or  two  carloads  daily.  In  this  connection,  de- 
fendant's superintendent  of  transportation  stated  that  in  some 
cases  only  1  car  a  day  would  be  loaded  from  a  tipple,  while  in 
other  cases  the  mines  would  each  furnish  a  full  train  load. 

Defendant  employs  switching  engines  to  distribute  empty 
cars  and  collect  loaded  cars  between  points  on  these  two  branches 
and  Salisbury  Junction  and  Garrett,  and  the  loaded  cars  are 
hauled  from  the  latter  two  points  to  Cumberland  in  both 
through  and  local  trains.  Of  course  where  a  mine  furnishes  a 
train  load  a  day  the  cost  "per  car  to  defendant  is  less  than  when 
only  a  carload  a  day  iS  furnished,  but  defendant's  charge  is  the 
same  in  either  case. 

The  Deal  side-track  at  Meyersdale  has  already  been  described 
and  what  has  been  said  concerning  the  side-track  at  Keystone 
Junction  is  about  all  the  information  of  the  kind  that  the  record 
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contains.  It  may  therefore  be  assumed  that  there  is  no  special 
difficulty  connected  with  the  transfer  of  cars  between  the  latter 
side-track  and  defendant's  main  line. 

When  defendant  furnishes  cars  on  its  team  tracks  to  be  loaded 
with  coal  from  wagons  or  sleds  it  meets  with  some  difficulties 
that  do  not  pertain,  ordinarily,  to  coal  loaded  on  private  sidings. 
In  placing  the  cars  on  or  taking  them  from  the  team-track  siding 
it  may  have  to  handle  cars  placed  there  for  the  purpose  of  being 
loaded  with  other  freight  articles.  This  subjects  defendant  to 
some  additional  expense,  but  is  a  circumstance  that  pertains  not 
only  to  coal  but  also  to  other  traffic  shipped  in  carloads,  such  as 
hay,  grain,  etc.  In  addition  to  this,  if  a  platform  be  built  along 
the  team  track  to  facilitate  the  loading  of  the  coal — which,  how- 
ever, could  not  be  done  without  defendant's  consent — defendant 
may  have  to  be  more  particular  than  would  otherwise  be  neoe* 
sary  about  placing  the  cars. 

Of  course  the  time  required  to  load  a  car  depends  largely,  in 
each  case,  upon  the  loading  facilities,  and  it  has  been  shown  that 
the  loading  can  be  done  hy  tipple  more  rapidly  than  in  any  other 
way.  The  record  shows  that  complainants  always  loaded  a  car 
within  one  day  after  they  received  it;  that  in  a  few  instances 
empty  cars  furnished  in  the  morning  to  mines  where  tipples  were 
used  on  the  Salisbury  and  Berlin  branches  were  loaded  and  on 
their  way  to  market  before  evening  of  the  same  day,  although 
some  of  the  empty  cars  remained  unloaded,  ordinarily,  until  the 
following  day;  and  defendant's  witnesses  estimated  at  two  or 
three  days  the  average  time  that  would  be  required  to  load  a  car 
with  coal  on  defendant's  team  tracks,  if  a  tipple  were  not  used. 

The  use  of  cars  by  shippers  for  loading  purposes  is  usually 
regulated  by  what  is  knoAvn  as  a  demurrage  charge;  that  is  to 
say,  the  shipper  is  compelled  to  pay,  in  addition  to  the  regular 
transportation  charges,  one  dollar  for  each  24  hours  or  portion 
thereof  that  the  car  is  detained  after  a  certain  time.  The  free 
time  allowed  for  loading  varies  according  to  the  character  of  the 
traffic  loaded,  but  is  never  less  than  24  hours.  When  a  carrier 
has  more  cars  than  it  needs  this  charge  is  more  than  sufficient, 
but  when  it  has  not  as  many  as  the  business  of  its  patrons  re- 
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quires  the  charge  is  less  than  sufficient,  to  compensate  the  carrier 
for  the  use  of  cars  so  detained. 

As  hereinbefore  stated,  the  average  loading  of  coal  in  the 
Meyersdale  district  is  40  tqns  to  the  car.  The  additional 
charge  of  50  cents  per  ton,  therefore,  would  amount  to  $20  a 
car ;  and  this  is  exacted,  except  when  the  coal  is  loaded  from  a 
tipple,  regardless  of  the  time  consumed  in  loading. 

Coal  produced  in  the  Meyersdale  district  is  transported  by 
way  of  Cumberland  to  eastern  markets,  and  although  the  length 
of  the  haul  varies  considerably  because  of  the  different  locations 
of  the  shipping  points,  defendant  makes  no  difference  in  its 
charges  on  that  account. 

Defendant's  counsel  did  not  call  our  attention  to  a  single  in- 
stance where  any  other  carrier,  because  of  a  difference  in  the 
method  of  loading,  has  made  a  difference  in  the  charge  exacted 
for  transporting  freight  articles  shipped  in  carloads;  and  our 
general  knowledge,  coupled  with  such  an  examination  of  the 
files  in  this  office  as  it  has  been  practicable  to  make,  inclines  us 
to  the  opinion  tliat,  aside  from  the  case  in  hand,  no  such  distinc- 
tion has  been  made  since  the  Act  to  regulate  commerce  became 
operative. 

We  think  it  clear  that  during  the  period  of  time  in  question, 
that  is,  between  January  8  and  March  26,  1903,  defendant  was 
desirous  of  discouraging  team-track  loading  and  wished  to  con- 
fine the  shipment  of  coal  to  mines  where  the  loading  was  done 
from  tipples,  and  the  reason  for  this  is  perfectly  apparent. 
While  it  is  true  that  in  some  instances  as  much  coal  is  loaded  in 
a  day  from  wagons  or  sleds  at  one  point  as  from  a  tipple  at 
another  point,  this  is  not  true  generally.  The  cost  of  a  tipple,  as 
already  stated,  is  considerable,  and  a  mine  operator  would  not 
incur  the  expense  of  constructing  one  unless  he  expected  to  ship 
a  large  amount  of  coal.  Therefore,  the  fact  that  a  tipple  had 
been  constructed  and  was  in  operation  at  a  particular  mine 
would  be  some  evidence  tending  to  show  that  the  output  of  that 
mine  was  comparatively  large.  On  the  other  hand,  the  advan- 
tage of  loading  from  tipples  over  loading  from  wagons  or  sleds 
is  so  great  that  a  person  who  expected  to  ship  a  large  amount  of 
coal  from  a  mine  would  be  likely  to  build  a  tipple  there,  and  the 
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fact  that  he  had  not  done  so  would  tend  to  show  that  he  expected 
his  daily  shipments  to  be  comparatively  small.  As  a  general 
proposition,  therefore,  we  may  call  those  who  load  from  tipples 
large  shippers  and  those  who  load  from  wagons  or  sleds  small 
shippers. 

WTien  prices  in  market  are  normal  the  demand  for  cars  is 
likely  to  be  normal  also,  and  shippers  can  then  obtain,  ordin- 
arily, all  the  cars  they  require.  Under  these  circumstances,  the 
bulk  of  the  shipping  is  done  by  large  shippers.  At  such  times 
the  margin  of  profit  is  small  and  those  who  ship  in  small  quan- 
tities cannot  compete  successfully  with  those  who  ship  in  large 
quantities,  because  the  latter  have  advantages  over  the  former, 
an  example  of  Avhich  would  be  the  difference  in  expense  between 
loading  from  tipples  and  from  wagons  or  sleds. 

But  all  this  is  changed  when  prices  in  market  become  abnor- 
mally high.  An  increase  in  the  margin  of  profit  generally  ac- 
companies an  increase  in  the  price  of  the  goods  shipped,  and  the 
small  shipper  is  then  able  to  do  some  business  in  competition 
with  the  large  shipper.  At  such  times  the  demand  for  cars  in- 
creases, because  all  shippers  are  anxious  to  obtain  them  in  order 
that  they  may  make  shipments  and  thus  secure  the  larger  margin 
of  profit ;  and  the  insufficiency  of  the  supply  of  cars  increases 
according  as  the  demand  for  them  increases.  An  increase  in  the 
number  of  small  shippers  is  likely  to  be  accompanied  by  an  in- 
crease in  the  number  of  shipping  points,  which  in  turn  makes 
necessary  a  wider  distribution  of  cars  and  a  greater  amount  of 
switching;  and  there  is  also  liable  to  be  a  decrease  at  such  times 
in  the  amoimt  of  service  that  can  be  gotten  out  of  the  cars.  And 
all  these  things,  taken  together,  tend  to  increase  the  cost  per  car 
of  performing  the  transportation.  Under  these  circumstances 
there  is  a  great  temptation  to  discriminate  between  large  and 
small  shippers,  because,  the  supply  of  cars  being  insufficient 
to  meet  all  requirements,  the  carrier  can  make  the  number  of 
shipping  points  less  without  decreasing  the  amount  of  traffic  se- 
cured. 

But  coal  is  not  the  only  kind  of  traffic  to  which  the  above  ap- 
plies. Hay  and  grain  are  loaded  from  wagons  and  sleds  on  team 
tracks,  while  hay  is  also  loaded  from  storehouses  and  grain  from 
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•elevators ;  and  in  either  of  the  latter  instances  the  tonnage 
shipped  is  much  greater  and  the  loading  more  rapid  than  when 
the  shipments  are  from  team  tracks  and  the  loading  from  wagons 
or  sleds.  Many  illustrations  of  a  similar  nature  pertaining  to 
iron,  steel,  and  other  hea^'T  freight  articles  shipped  in  carloads 
might  be  made,  but  what  has  been  said  is  sufficient  to  show  the 
importance  of  the  principle  involved. 

A  discrimination  like  the  one  referred  to  might  be  a  benefit 
temporarily  to  the  carrier  and  in  some  instances  to  consumers, 
but  it  would  be  an  injury  to  small  shippers,  and  a  corresponding 
benefit  to  large  shippers,  and,  as  it  would  tend  to  create  a  monop- 
oly in  the  latter,  might  also  affect  injuriously  the  intereists  of  the 
general  public. 

The  record  shows  that  the  general  officers  of  the  Consolidation 
Coal  Company  and  the  Somerset  Coal  Company  are  the  same ; 
that  defendant  owns  capital  stock  of  the  former  company  to  an 
amount  exceeding  $5,000,000;  and  that  the  latter  company 
ships  more  than  one-half  of  the  coal  transported  from  mines  in 
the  Meversdale  district. 

During  the  period  of  time  in  question  the  price  of  coal  in 
market  was  abnormally  high,  and  defendant  was  short  of  motive 
power  and  did  not  have  cars  enough  to  meet  all  requirements  of 
shippers.  What  it  did  under  these  circumstances  has  been,  we 
think,  fully  and  fairly  stated,  and  it  only  remains  to  determine 
whether  or  not  its  actions  in  the  premises  were  in  violation  of 
the  provisions  of  the  Act  to  regulate  commerce. 

We  believe  the  facts  disclosed  by  the  record  warrant  specific 
findings  as  follows : 

That  from  February  25  to  March  2G,  1903,  by  refusing  to 
furnish  cars  to  complainants  on  the  Deal  side-track  at  Meyers- 
dale  and  the  side-track  of  the  Savage  Fire  Brick  Company  at 
Keystone  Junction,  while  furnishing  cars  to  complainants'  com- 
petitors at  other  points  as  aforesaid,  defendant  subjected  com- 
plainants to  undue  and  unreasonable  prejudice  and  disadvan- 
tage and  gave  to  such  competitors  undue  and  unreasonable  pref- 
■erenee  and  advantage ; 

That  by  enforcing  the  provisions  of  the  amendment  of  Janu- 
ary 26,  1903,  defendant  subjected,  first,  complainants,  and  sec- 
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ond,  all  other  shippers  of  coal  in  carloads,  except  those  who  load 
from  tipples,  to  the  payment  of  unreasonable  rates  of  transportt- 
tion  and  to  undue  and  unreasonable  prejudice  and  disadvantage, 
and  gave  to  those  who  ship  coal  in  carloads  and  load  it  from  tip- 
ples undue  and  unreasonable  preference  and  advantage ;  and 

That  the  additional  charge  of  50  cents  per  ton  provided  for 
in  said  amendment  is  unreasonable  and  unjust  to  the  full  extent 
thereof  and  should  be  abolished. 

Conclusions. 

Based  upon  the  foregoing  findings  of  fact,  our  conclusions  are 
as  follows : 

The  shortage  of  coal  cars  that  prevailed  in  the  Meversdale  dis- 
trict during  the  period  of  time  between  January  8  and  March 
26,  1903,  was  not  caused  by  negligence  on  the  part  of  defend- 
ant, but  by  circumstances  over  which  it  had  no  control.  There- 
fore, defendant  is  not  responsible  for  damages  sufiFered  by  com- 
plain  ants  during  that  period  in  consequence  of  its  failure  to  fur- 
nish to  them  more  than  such  a  proportion  of  the  cars  at  its  dis- 
posal as  their  requirements  bore  to  the  requirements  of  all  ship- 
pers. Between  January  8  and  February  25,  1903,  complain- 
ants obtained  such  a  proportion ;  consequently  there  was  no  dis- 
crimination against  them  in  the  matter  of  furnishing  cars  pre- 
vious to  the  latter  date. 

But  by  refusing  to  furnish  such  a  proportion  of  cars  to  com- 
plainants on  the  Deal  side-track  at  Meyersdale  and  the  side- 
track of  the  Savage  Fire  Brick  Company  at  Keystone  Junction 
between  February  25  and  March  26,  1903,  while  furnishing  and 
offering  to  furnish  cars  to  complainants'  competitors  at  Sand 
Patch,  Rockwood,  Bo;^Titon  and  other  points,  to  be  loaded  from 
wagons  and  sleds  and  from  tipples,  defendant  subjected  com- 
plainants to  undue  and  unreasonable  prejudice  and  disadvant- 
age and  gave  to  such  competitors  undue  and  unreasonable  pref- 
erence and  advantage,  in  violation  of  section  3  of  the  Act  and 
should  be  required  to  compensate  complainants  for  the  damage 
they  sufTered  in  consequence  of  such  refusal,  which,  as  stated  in 
the  findings  of  fact,  is  50  cents  per  ton  on  193  tons  of  coal  or 
the  sum  of  $90.50. 
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Defendant  admits  the  discrimination,  but  insists  that  it  was 
justified  by  the  circumstances  under  which  it  was  made.  Mat- 
ters advanced  in  justification  may  be  arranged  under  two  heads 
as  follows:  (1)  The  interests  of  the  defendant  (2)  The  inter- 
ests of  the  general  public. 

The  benefits  defendant  claims  it  derived  from  restricting 
loading  from  wagons  and  sleds  as  above  are:  interference  with 
the  loading  of  traffic  other  than  coal  on  defendant's  team  track 
at  Meversdale  was  avoided :  car  distribution  was  confined  with- 
in  narrower  limits ;  the  amount  of  switching  was  made  less ;  the 
service  secured  from  its  cars  and  other  equipment  was  increased 
in  amount ;  and  the  comparative  cost  to  defendant  of  perform- 
ing the  transportation  was  reduced. 

But,  as  stated  in  the  findings  of  fact,  complainants  did 
not  ask  permission  to  load  on  defendant's  team  track  at  either 
Meversdale  or  Keystone  Junction,  and  the  loading  of  coal  they 
wished  to  do  would  not  have  injured  defendant  on  account  of  in- 
terfering with  the  loading  of  other  traffic.  Also,  there  would 
have  been  no  material  difference  either  in  the  distribution  of 
cars  or  switching  services  if  complainants  had  loaded  at  Sand 
Patch  instead  of  at  Meyersdale  or  Keystone  Junction.  It  is 
tlierefore  difficult  to  see  how  the  restriction  referred  to  could 
have  changed  materially  either  the  cost  of  transportation  or  the 
service  that  could  have  been  secured  from  defendant's  equip- 
ment. 

The  benefit  to  the  general  public  referred  to  by  defendant  is 
the  advantage  consumers  might  have  secured  through  an  increase 
in  the  tonnage  of  coal  shipped  to  market  during  the  period  in 
question,  coal  in  market  during  that  period  having  been  very 
scarce.  But  what  has  been  said  above  makes  it  evident  that  not 
much  increase  in  the  tonnage  shipped  could  have  resulted  from 
the  discrimination  actually  made. 

However,  we  do  not  consider  it  at  all  clear  that  the  interests 
of  the  public,  in  the  true  sense  of  that  term,  would  be  subserved 
by  a  reduction  in  the  number  of  shippers  and  shipping  points. 
On  the  contrary,  we  think  such  interests  demand  that  all  per- 
sons wishing  to  ship  goods  to  market  shall  be  given  a  reasonable 
opportunity  to  do  so.  Competition  is  considered  a  public  bene- 
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fit,  and  the  greater  the  number  of  shippers  the  greater  the  com- 
petition among  them  will  probably  be.  If  defendant  can  say 
that  the  man  who  has  only  one  carload  to  ship  shall  not  be  al- 
lowed to  ship  it  and  confine  the  privilege  of  shipping  to  those 
who  have  two  carloads  or  more,  and  then  justify  the  discrimina- 
tion by  claiming  it  will  cause  an  increase  in  the  tonnage  shipped, 
it  can  go  still  further  and  say  that  only  those  who  can  ship  in 
full  tram  loads  shall  be  allowed  to  engage  in  the  business  of  ship- 
ping. ISTo  argument  is  necessary  to  show  that  such  action  would 
be  unreasonable  and  therefore  unlawful. 

But  an  increase  instead  of  a  decrease  in  the  tonnage  shipped 
might  result  from  an  increase  in  the  number  of  shippers.  The 
fewer  the  number  of  shippers  the  greater  the  opportunity  for 
manipulating  the  market  and  decreasing  the  tonnage.  Evidence 
of  such  manipulation  in  the  coal  business  during  tlie  winter  of 
1902-1903  was  so  manifest  that  we  might  almost  take  judicial 
notice  of  the  fact ;  and  because  of  the  experience  consumers  of 
coal  then  had  it  would  probably  be  difficult  to  convince  them 
that  they  would  be  benefited  by  reducing  the  number  of  ship- 
pers. 

However,  we  do  not  wish  to  be  understood  as  saying  tliat  a 
carrier  cannot  make  and  enforce  regulations  pertaining  to  ship- 
ments over  its  line  of  railway,  if  doing  so  does  not  result  in  un- 
just discrimination.  That  it  may  do  so  freely  within  the 
bounds  of  reasonableness  is  admitted. 

Since  the  Act  to  regulate  commerce  became  operative,  what  is 
reasonable  for  a  common  carrier  to  do  in  a  given  case  depends 
largely  upon  what  it  contemporaneously  does  in  another.  The 
circumstances  disclosed  bv  tJie  record  in  this  case  do  not  make  it 
necessarv  for  us  to  sav  whether  or  not  it  would  be  reasonable  for 
defendant  to  prohibit  entirely  the  loading  of  coal  on  its  team 
tracks,  or  confine  such  loading  to  certain  specified  team  tracks, 
or  provide  that  no  coal  should  be  loaded  at  any  point  on  its  road 
except  from  a  tipple.  Consequently,  we  do  not  pass  upon  these 
questions.  We  simply  say  that  by  refusing  to  furnish  cars  to 
complainants  on  the  T3eal  side-track  at  Meyersdale  and  the  side- 
track of  the  Savage  Fire  Brick  Company  at  I^eystone  Junction, 
>^hile  contemporaneously  furnishing  and  oflFering  to  furnish 
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cars  to  complainants'  competitors  to  be  loaded  from  wagons  and 
sleds  at  Sand  Patch,  Rockwood  and  Boynton  and  from  tipples 
at  other  points,  regardless  of  the  time  consumed  in  loading  the 
cars,  defendant  discriminated  unduly  against  complainants,  in 
violation  of  section  three  of  the  Act  to  regulate  commerce.  In 
other  words  the  discrimination  in  this  particular  case  was  undue 
and  unreasonable  because  it  was  an  injury  to  complainants  and 
was  not  justified  by  the  circumstances  under  which  it  was  made. 

Authorities  cited  by  the  defendant's  attorneys  in  support  of 
defendant's  right  to  make  the  discrimination  above  referred  to 
are  as  follows :  Riddle,  Dean  <&  Company  v.  Pittsburg  &  Lake 
Eri^  Railroad  Company,  1  I.  C.  C.  Eep.  374,  1  Inters.  Com. 
Rep.  688 ;  United  States  ex  rel.  Coffman  v.  Norfolk  &  Western 
Rnilivay  Company  et  ah,  109  Fed,  831;  Harp  v.  Choctaw,  0. 
cG  G,  Ry,  Co,  118  Fed.  169 ;  and  Robinson  et  al  v.  Baltimore  & 
Ohio  Railroad  Company,  decided  by  the  Circuit  Court  of  Ap- 
peals of  the  Fourth  Circuit,  Itarch  14,  1904. 

The  complaint  in  the  Riddle,  Dean  &  Company  case  so  far 
as  material  here  was  that  the  defendant  discriminated  against 
the  complainants  by  refusing  to  furnish  them  cars  for  shipments 
of  coal  to  Buffalo,  !N.  Y.,  while  it  contemporaneously  fur- 
nished complainants'  competitors  cars  for  shipments  of  coal  to 
other  points..  The  Commission  found  that  during  the  time  in 
question,  because  of  a  condition  brought  about  by  circumstances 
over  whi(!h  the  defendant  had  no  control  and  for  which  it  was 
in  no  way  to  blame,  the  defendant  was  unable,  -with  all  its  freight 
equipment  added  to  the  freight  cars  supplied  to  it  by  its  con- 
necting lines,  to  move  promptly  more  than  one-half  of  the  traffic 
offered  to  it  for  transportation ;  that  BuflFalo  was  not  located  on 
the  defendant's  line  of  railway ;  that  such  refusal  applied  alike 
to  all  shippers  and  enabled  the  defendant  to  furnish  more  cars 
to  patrons  of  its  road  than  would  otherwise  be  possible;  and 
therefore  concluded  that  the  discrimination  was  not  undue  or 
unreasonable.  In  this  connection  the  Commission  said: 
'*Under  such  circumstances  the  legal  duty  of  this  railroad  com- 
pany was,  as  the  evidence  shows  it  did,  to  operate  its  cars  so  as 
to  keep  them  as  much  as  possible  on  its  line  and  confined  to  the 
business  of  its  line.  If,  in  that  crisis,  it  could  not  furnish  suf- 
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ficient  cars  to  all  the  shippers  along  its  line  for  the  amount  of 
their  freight,  then  it  was  its  duty  to  have  done  what  is  shown 
by  the  evidejice  it  did,  and  this  was  to  fairly  endeavor  to  furnish 
its  ears  to  shippers  of  coal  in  proportion  to  their  shipments  over 
its  line  upon  a  basis  that  was  relatively  and  substantially  just" 
We  think  the  decision  in  tliat  case  was  right  and  that  it  is  en- 
tirely consistent  with  the  decision  in  this  case. 

The  decision  in  the  GoflFman  case  was  in  pursuance  of  an 
alternative  writ  of  mandamus  issued  against  the  defendant  com- 
manding it  to  furnish  cars  for  shipments  of  coal  as  prayed  for 
in  the  relator's  petition,  or  appear  before  the  court  and  show 
cause  to  the  contrary.  The  gist  of  the  complaint  was  dis- 
crimination in  the  matter  of  furnishing  cars.  Material  facts 
developed  at  the  trial  were  as  follows :  On  behalf  of  the  com- 
plainant it  was  shown  that  Coffman,  who  represented  the  Indian 
Ridge  Coal  &  Coke  Company,  had  not  received  a  sufficient  num- 
l)er  of  cars  in  which  to  ship  as  much  coal  as  the  Indian  Ridge 
mine  was  capable  of  shipping;  that  something  like  300  cars  were 
weekly  distributed  to  the  various  coal  operators  in  the  field  in 
which  the  Indian  Ridge  is  situated,  in  which  distribution  the 
Indian  Ridge  Coal  &  Coke  Company  did  not  participate;  and 
that  certain  arbitraries  were  allowed  certain  coal  operators  in 
that  territory;  that  is  to  say,  that  the  Southwest  Virginia  Im- 
provement Company  and  other  coal  operators  in  the  general 
Pocahontas  coal  field  were  arbitrarily  allotted  a  certain  number 
of  cars  in  addition  to  the  allotment  to  other  operators  in  that 
field.  Upon  behalf  of  the  railway  company  and  the  other 
respondents  it  was  shown  as  follows:  That  it  was  true  that 
•CoflFman  did  not  receive  a  sufficient  number  of  cars  at  all  times, 
And  in  every  case,  in  which  to  ship  the  full  output  of  his 
principal,  the  Indian  Ridge  Coal  &  Coke  Company,  but  that 
every  other  coal  operator  in  the  field  was  in  the  same  situation, 
and  that  the  possibilities  of  one  were  not  met  any  more  than 
the  possibilities  of  tlie  other,  but  that  each  and  all  were  graded 
and  treated  alike  without  fear  or  favor,  without  discrimination 
for  either,  or  against  any ;  that  the  railway  had  done  the  best  for 
each  it  could,  and  that  it  did  not  discriminate  against  any;  that 
the  300  cars,  more  or  less,  distributed  among  the  other  operators, 
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and  in  which  tlie  Indian  Ridge  did  not  participate,  were  cars 
placed  by  the  railway  company  at  the  various  mines,  not  for  traf- 
fic, state  or  interstate,  but  for  railroad  fuel  alone ;  and  that  the 
reason  why  Coffman  and  his  Indian  Ridge  principal  did  not  par- 
ticipate therein  was  because  they  had  refused  to  sell  the  railway 
company  its  fuel  coal  upon  the  same  terms  that  it  could  purchase 
it  from  other  operators ;  and  that  the  arbitraries  referred  to  were 
the  result  of  an  agreement  entered  into  between  the  railway 
company  on  the  one  hand  and  those  interested  in  making  ship- 
ments of  coal  and  coke  on  the  other,  whereby  certain  differences 
in  cost  of  transportation,  etc.,  were  to  be  offset  by  certain  dif- 
ferences in  the  allotment  of  cars.  Under  these  circumstances, 
the  court  held,  citing  the  Riddle,  Dean  &  Company  case,  supra, 
that  undue  discrimination  had  not  been  shown.  We  observe  no 
inconsistency  between  this  holding  and  the  conclusions  reached 
by  us  in  the  present  case. 

Facts  in  the  Harp  case  were  as  follows :  Previous  to  August 
14,  1901,  the  defendant  permitted  the  loading  of  coal  from 
wagons  on  its  team  tracks  at  Hartford,  Ark. ;  for  a  period  of 
time  thereafter  it  refused  to  allow  such  loading,  and  the  com- 
plainant brought  suit  to  recover  damages  suffered  by  him  in 
consequence  of  such  refusal.  The  court  found  that  during  said 
period  the  demand  for  cars  was  much  greater  than  the  supply ; 
that  the  loading  of  coal  from  wagons  on  said  team  tracks  was 
necessarily  slow,  had  a  tendency  to  reduce  the  maximum  ship- 
ping facilities  of  the  road,  delayed  and  interfered  with  com- 
mercial traffic,  and  rendered  dangerous  the  operation  of  the 
road  to  the  defendant's  employees,  persons  employed  in  loading 
the  cars  from  wagons,  and  the  traveling  public ;  that  during  said 
period  there  was  no  loading  of  coal  from  a  team  track  of  the  de- 
fendant at  any  other  point;  that  loading  of  coal  was  then 
principally  by  tipple  on  private  sidings  connected  with  de- 
fendant's main  line,  except  that  some  loading  by  wagon  from 
strip  pits  was  being  done,  but  always  on  the  private  tracks  of  the 
operators ;  and  this  was  not  allowed  except  temporarily  to  enable 
the  operator  to  open  his  mine,  and  for  the  reason  that  a  tipple 
could  not  be  used  until  the  stripping  was  stopped,  and  what  is 
called  the  "slope"  was  begun.  Under  these  circumstances  the 
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court  held  that  unlawful  discrimination  against  the  complainant 
had  not  been  proven. 

It  will  be  observed  that  the  circumstances  in  the  Harp  case 
differ  widely  from  those  disclosed  in  this  proceeding.  There 
the  court  held  that  refusing  to  permit  the  complainant  to  load 
from  wagons  on  the  defendant's  team  tracks  at  Hartford  while 
allowing  others  to  load  from  wagons  on  private  sidings  else- 
where was  not  unlawful  discrimination.  Here  the  complaint 
is  that  while  refusing  to  permit  complainants  to  load  from 
wagons  on  private  sidings  at  Moyersdale  and  Keystone  Junction 
defendant  allowed  complainants'  competitors  to  load  from 
wagons  on  its  team  tracks  at  Sand  Patch,  Rockwood  and  Boyn- 
ton.  Instead  of  being  an  authority  against  our  conclusions  the 
decision  in  the  Harp  case  seems  to  support  them.  As  the  mat- 
ter appears  to  us,  the  inference  to  be  drawn  from  that  case  is 
that  to  permit  loading  from  wagons  or  sleds  on  any  of  de- 
fendant's team  tracks  while  refusing  to  permit  such  loading  on 
private  sidings  elsewhere  would  be  unjust  discrimination. 

The  decision  in  the  Robinson  case  was  on  an  appeal  from  a 
decree  of  the  Circuit  Court  of  the  [Northern  District  of  West 
Virginia,  perpetuating  an  injunction  inhibiting  Robinson  and 
others  from  attempting  to  ship  coal  against  the  consent  of  the 
Baltimore  k  Ohio  Railroad  Company,  in  the  City  of  Fairmont, 
West  Virginia,  at  a  point  known  as  Walker's  Siding,  or  at  any 
depot  of  the  railroad  company  except  tlie  depot  or  point  provid- 
ed by  the  railroad  company  for  the  reception  and  shipment  of 
coal.  Facts  recited  by  the  Circuit  Court  of  Appeals  are  as 
follows :  Walker's  Siding  and  a  roadway  about  60  feet  wide 
leading  thereto  are  owned  by  the  B.  &  O.  Company;  the  com- 
pany places  cars  there  to  receive  and  deliver  all  kinds  of  goods 
and  merchandise  except  coal;  previous  to  the  winter  of  1902 
some  coal  also  had  been  received  there,  but  on  account  of  the 
scarcity  of  coal  during  that  winter  and  the  rise  in  price  the 
quantity  shipped  at  Walker's  Siding  became  so  great  that  it 
interfered  with  other  merchandise,  and  the  company  was  com- 
pelled in  the  reasonable  regulation  of  its  business  to  provide 
another  place  for  shipping  coal  from  Fairmont,  Accordingly, 
it  designated  a  place  on  the  Belt  Line  in  that  city  where  it  would 
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receive  coal  for  shipment  and  notified  appellants  to  that  effect. 
It  also  notified  them  that  it  would  not  thereafter  receive  coal  at 
Walker's  Siding.  Notwithstanding  these  notices  appellants 
made  persistent  efforts  to  block  up  with  teams  the  approaches 
to  Walker's  Siding,  took  possession  of  cars  intended  for  ship- 
pers of  other  merchandise,  and  dumped  coal  at  the  siding  and 
station.  This  resulted  during  two  days  in  suspending  all 
freight  business  and  threatened  to  continue  indefinitely  until 
the  appellants  had  compelled  submission  to  their  demands.  The 
Circuit  Court  of  Appeals,  after  stating  that  the  place  so  desig- 
nated, although  a  more  distant  one  for  appellants,  was  not 
shown  to  be  an  unreasonable  place  in  any  way,  and  that  the 
condition  created  by  appellants  was  a  public  nuisance  and  liable 
to  cause  irreparable  mischief  before  the  tardiness  of  the  law 
could  suppress  it,  afiirmed  the  decree  of  the  Circuit  Court. 

As  stated  in  the  findings  of  fact  in  this  case,  complainants  did 
not  ask  permission  to  load  coal  on  any  of  defendant's  side-tracks, 
and  the  loading  they  wished  to  do  would  not  have  injured  de- 
fendant by  interfering  with  the  loading  of  other  trafiic.  Under 
these  circumstances,  we  think  to  require  them  to  haul  their  r»oal 
by  Meyersdale  or  Keystone  Junction  to  another  point  on  de- 
fendant's road  was  unreasonable;  and  therefore  we  see  no 
reason  why  our  decision  in  this  case  should  be  controlled  by  that 
in  the  Robinson  case. 

We  conclude  that  the  amendment  of  January  26,  1903,  pro- 
viding for  an  additional  charge  of  50  cents  per  ton  in  certain 
cases  is  unreasonable  and  results  in  undue  discrimination,  first 
against  complainants,  and,  second,  against  all  other  shippers  of 
coal  except  those  who  load  from  tipples,  and  is,  therefore,  in 
violation  of  sections  1  and  3  of  the  Act. 

Generally  speaking,  matters  advanced  by  defendant  in  justifi- 
cation of  this  amendment  and  the  discrimination  that  resulted 
therefrom  are  included  in  the  differences  that  nearly  alwaya 
exist  between  the  cost  of  services  connected  with  the  transporta- 
tion of  through  traffic  on  the  one  hand  and  local  trafiic  on  the 
other,  but  while  such  cost  per  carload  is  usually  somewhat  less 
in  the  former  than  in  the  latter  instance,  carriers  do  not,  ordi- 
narily, make  any  difference  in  the  rate  on  that  account.  The 
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rate  on  local  traffic  is  not  greater  unless  the  distance  it  is  trans- 
ported is  greater  or  tlie  rate  on  the  through  traffic  is  fixed  by 
competition  which  the  particular  carrier  is  unable  to  control; 
but  neither  of  these  conditions  applies  to  the  case  now  under  con- 
sideration. Such  competition  does  not  exist,  and  the  additional 
charge  is  made  regardless  of  the  length  of  the  haul. 

Tn  the  Matter  of  the  Petition  of  the  Louisville  &  Nashville 
Railroad  Company,  1  I.  C.  C.  Rep.  31, 1  Inters.  Cora.  Kep.  279, 
the  defendant  contended  that  the  greater  charge  for  the  shorter 
distance  was  justified  by  greater  cost  of  service,  the  shorter- 
distance  traffic  being  hauled  in  local  trains,  while  the  longer- 
distance  traffic  was  hauled  in  through  trains.  In  passing  upon 
this  contention,  Cooley,  Chairman,  in  delivering  the  opinion  of 
the  Commission,  said:  "It  may  be  neither  unreasonable  nor 
unjust  to  accept  the  lower  rates  for  the  long  haul  traffic  in  some 
cases  on  grounds  stated  further  on;  but  it  will  not  be  because  of 
any  such  inherent  diflFerence  between  long  and  short  haul  traffic 
as  can  make  the  latter  chargeable  with  heavier  burdens. 
It  is  obvious  that  the  statute  intends  that  the  greater 
oliarge  for  the  shorter  haul  shall  only  be  made  in  cases  which  on 
the  facts  are  exceptional ;  and  when  the  carrier  shows  the  general 
fact  that  the  local  traffic  is  most  expensive,  he  thereby  proves, 
not  the  exception,  but  the  rule.  To  establish  the  exception,  it 
would  bo  necessary  to  go  further  and  make  proof  that  in  the 
case  of  the  particular  traffic  the  diflFerence  in  cost  would  be  ex- 
ceptionally great."  * 

While  the  language  above  quoted  was  used  in  connection  with 
the  fourth  section  of  the  Act,  we  think  the  principle  involved  is 
applicable  to  the  present  case.  An  examination  of  the  case 
above  referred  to  will  show  that  the  exceptional  circumstances 
mentioned  by  Chairman  Cooley  include  competition  which  the 
carrier  seeking  to  justify  the  greater  charge  for  the  shorter  haul 
is  imable  to  control,  such  as  the  competition  of  water  carriers 
when  the  Act  to  regulate  commerce  does  not  apply,  or  the 
competition  of  a  direct  route  between  two  points  as  compared 
with  a  circuitous  route. 

In  determining  the  rates  to  be  charged  for  transportation,  cost 
of  service  is  one  of  the  principal  elements  to  be  considered,  but 
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it  is  not  and  should  not  be  considered  as  a  controlling  element. 
^\^lile  a  carrier  may  gain  some  slight  benefit  by  adopting  a 
policy  that  will  centralize  the  business  of  shipping  when  equip- 
ment is  scarce,  the  interests  both  of  carriers  and  of  the  general 
public,  broadly  speaking,  lie  in  an  opposite  direction;  and  the 
general  practice  of  carriers  whereby  no  difference  in  rate  is 
made  because  of  difference  in  cost  between  different  methods  of 
loading  or  between  local  and  through  train  service  is,  therefore, 
entirely  justifiable. 

For  similar  reasons,  we  think  differences  in  rates  because  of 
differences  in  tonnage  shipped  should  be  confined,  ordinarily,  to 
such  distinctions  as  are  made  between  carload  and  less  than  car- 
load shipments.  In  the  case  of  Paine  Brothers  &  Company  v. 
Lehigh  Valley  Railroad  Company  et  al,,  7  I.  C.  C.  Rep.  218, 
tlie  complaint  was  that  the  defendants  charged  higher  rates  for 
transporting  grain  when  only  a  single  carload  was  shipped  than 
when  a  cargo  consisting  of  several  carloads  was  shipped  and  in 
passing  upon  this  question  we  said :  "But  conceding  that  lower 
rates  on  export  than  on  domestic  grain  may  be  properly  al- 
lowed, we  perceive  no  sufficient  reason  for  different  rates  on 
carload  than  on  cargo  or  train  load  shipments,  whether  grain  is 
carried  for  export  or  for  domestic  use.  The  principle  involved 
in  such  a  distinction  violates  the  rule  of  equality  and  tends  to  de- 
feat its  just  and  wholesome  purpose.  That  purpose  is  not  fully 
accomplished  if  one  scale  of  charges  is  applied  to  cargo  ship- 
ments and  a  higher  rate  is  imposed  for  single  carloads,  even 
though  all  cargo  shippers  pay  the  same  and  all  carload  shippers 
are  charged  alike.''  And  again,  in  Carr  v.  Northern  Pacific 
Railiuay  Company,  9  I.  C.  C  Rep.  1,  language  used  in  the 
opinion  of  the  Commission  was  as  follows :  "A  carload  rate 
lower  than  the  less  than  carload  rate,  where  the  difference  is  not 
too  great,  would  ordinarily  be  lawful ;  but  a  still  lower  rate  for 
shipments  of  a  hundred  or  a  thousand  carloads,  though  duly 
published  and  impartially  applied,  would  be  wholly,  inde- 
fensible. If  a  low  rate  is  granted  on  conditions  with  which 
only  a  few  can  comply  that  rate  is  presumably  unfair  and  may 
be  extremely  prejudicial  to  all  other  shippers  of  like  traffic,  be- 
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cause  they  are  practically  unable  to  meet  the  terms  upon  which 
it  is  oflfered." 

In  the  case  before  us  the  record  shows  that  imder  normal  con- 
ditions and  with  equal  rates  of  transportation  those  who  load 
coal  from  wagons  or  sleds  cannot  compete  successfully  with  those 
who  load  from  tipples.  It  is  therefore  evident  that  shipments 
cannot  be  made  from  any  of  the  large  number  of  farm  banks  in 
the  Meyersdale  district,  except  when  prices  in  market  are  ex- 
tremely high,  if  the  additional  charge  of  50  cents  per  ton  pro- 
vided for  in  the  amendment  of  January  26  is  exacted. 

We  have  said  that  the  distinction  defendant  seeks  to  make 
through  the  amendment  in  question  is  in  the  nature  of  an  in- 
novation and  one  that  has  not  been  made  heretofore  by  carriers, 
and  that  the  principle  involved  applies  to  many  kinds  of  traffic 
besides  coal.  Upon  the  facts  appearing  in  this  case  we  are  not 
prepared  to  sanction  such  a  departure  from  general  and  long- 
established  custom. 

A  large  tonnage  of  hay  is  shipped  annually  from  producing 
points  in  the  West  to  consuming  points  in  the  South  and  East, 
and  while  the  hay  is  loaded  into  cars  from  wagons  and  sleds  by 
producers  on  the  one  hand  and  from  storehouses  by  larger  deal- 
ers on  the  other,  and  while  the  average  time  consumed  in  loading 
is  greater  in  the  former  instance  than  the  latter,  the  transporta- 
tion charges  are  not  for  that  reason  made  greater.  A  reason- 
able time  for  loading  is  allowed  in  each  instance,  and  when  this 
is  exceeded  a  demurrage  charge,  presumably  commensurate  with 
the  additional  time  the  car  is  detained,  is  exacted.  The  same 
thing  is  true  of  grain,  which  is  loaded  from  wagons  and  sleds 
and  from  elevators,  and  many  similar  illustrations  pertaining 
to  traHic  shipped  in  carloads  might  be  made. 

It  will  thus  be  seen  that  the  distinction  in  question,  if  carried 
to  its  logical  conclusion,  would  result  in  a  great  change  of 
present  conditions.  If  carriers  are  allowed  to  make  diflFerencos 
in  rate^  to  equalize  differences  in  the  cost  of  transportation,  and 
see  fit  to  do  so  regardless  of  the  effect  upon  shippers  and  lo- 
calities, the  ultimate  result  must  be  that  the  bulk  of  the 
traffic  will  l)e  handled  by  comparatively  few  shippers  and 
from  and  to  large  centers.      We  cannot  believe  such  a  result  was 
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either  intended  or  desired  by  the  framers  of  the  regulating 
statute  and  are  disposed  to  hold  that  in  the  transportation  of  this 
coal  the  difference  in  cost  to  the  carrier  between  coal  loaded  from 
tipples  and  coal  loaded  from  wagons  or  sleds  does  not  justify  de- 
fendant in  making  a  difference  in  rate. 

Even  if  it  were  conceded  that  because  of  less  cost  of  service 
lower  carload  rates  might  be  applied  when  the  number  of  car- 
loads shipped  is  greater,  the  amendment  referred  to  is  still  open 
to  objection,  because  under  it  the  lower  rate  is  applied  if  only 
one  carload  a  day  is  shipped  from  a  mine  where  the  loading  is 
by  tipple,  while  the  higher  rate  is  exacted  when  the  loading  is 
from  wagons  or  sleds,  although  in  the  latter  case  a  number  of  cars 
might  be  shipped  each  day  from  the  same  point.  It  is  also  to 
be  observed  that  the  former  shipments  are  often  hauled  in  the 
same  trains  with  the  latter. 

It  is  undoubtedly  true  that  if  a  shipper  detains  a  car  for  load- 
ing purposes  longer  than  is  reasonable  he  should  be  required  to 
compensate  the  carrier  for  such  detention,  and  if  one  dollar  a 
day  is  not  sufficient  a  larger  sum  may  be  exacted ;  but  charges 
of  this  kind  should  always  be  based  upon  the  fact  of  detention ; 
otherwise,  unjust  discrimination  is  liable  to  result. 

It  should  be  noted  that  we  do  not  decide  whether  or  not  de- 
fendant might  lawfully  provide  that  shipments  of  coal  in  car- 
loads should  not  be  made  except  where  the  loading  is  by  tipple, 
or  prohibit  altogether  the  loading  of  coal  from  wagons  or  sleds 
on  its  team  tracks,  for  those  questions  are  not  presented  by  the 
record  in  this  proceeding.  Without  further  discussion  we  sum- 
marize our  conclusions  as  follows : 

Kef  using  to  furnish  cars  to  complainants  between  February 
25  and  March  20,  1903,  on  the  Deal  side-track  at  Meyersdale 
and  the  side-track  of  the  Savage  Fire  Brick  Company  at  Key- 
stone Junction,  while  furnishing  and  offering  to  furnish  cars  to 
complainants'  competitors  at  other  points,  under  the  circum- 
stances disclosed  by  the  evidence  and  described  in  the  findings 
of  fact,  was  an  undue  and  unlawful  discrimination  against  com- 
plainants for  which  they  are  entitled  to  reparation  in  the  amount 
above  stated. 

flaking  certain  charges  for  the  transportation  of  coal  shipped 
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in  chrioads  when  the  coal  is  loaded  by  tipple  and  exacting  a 
higher  charge  when  it  is  loaded  in  some  other  way,  and  for  that 
reason,  is  not  justified  by  difference  in  cost  to  the  carrier  be- 
tween different  methods  of  loading,  or  by  the  other  facts  appear- 
ing in  this  case,  and  renders  the  higher  rates  thus  made  un- 
reasonable and  unduly  discriminatory,  first,  as  against  com- 
plainants, and  second,  as  against  all  other  shippers  of  coal  except 
those  who  load  by  tipple,  and  constitutes  a  violation  of  sections 
1  and  3  of  said  Act. 

An  order  in  accordance  with  the  views  herein  expressed  will 
be  made. 
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No.  691. 
THE   GEOKGIA  PEACH   GROWERS'    ASSOCIATION 

V. 

THE  ATLANTIC  COAST  LINE  RAILROAD  COMPANY 

et  al. 

Decided  June  -},  1904 » 


1.  If  fruit  is  damaged  through  negligence  of  the  carrier  while  in  transit 

there  is  no  reason  why  the  carrier  cannot  be  required  to  respond  in 
damages  to  the  full  amount  of  the  injury  sustained  without  regard  to 
the  valuation  placed  upon  it,  and  defendants'  regulation  whereby  the 
freight  rate  on  peaches  and  other  fruit  from  Georgia  points  is  in- 
creased in  proportion  to  the  carload  valuation  fixed  by  the  shipper  is 
unreasonable  and  unjust. 

2.  An  arbitrary  charge  of  $80  per  car  imposed  by  the  defendant,  the  N. 

Y.,  N.  H.  &  H.  R.  R.  Co.,  for  the  transportation  from  New  York  to 
Boston  of  peaches  and  other  fruit  shipped  from  Georgia  points  to 
Boston,  its  haul  being  part  of  the  through  service  between  the  points 
of  shipment  and  destination,  is  unreasonable  and  unjust  and  $50  per 
car  would  be  a  just  and  reasonable  charge  for  such  transportation. 

3.  Upon  all  of  the  facts  and  circumstances,  including  on  the  one  band 
the  ditticulties  and  liability  to  loss  attending  the  production  and  ship- 
ment of  peaches,  and  on  the  other  hand  the  large  percentage  of  cars 
loaded  above  the  prescribed  minimum  weights  for  carloads  for  which 
excess  no  charge  is  made  by  the  carriers,  the  exceptional  character  of 
the  service  which  involves  fast  time  and  prompt  delivery  at  destination, 
the  carriage  of  a  large  amount  of  non-paying  freight,  return  of  cars 
without  loads,  and  many  other  conditions  relating  to  the  highly  per- 
ishable nature  of  the  traffic,  Held,  That  neither  the  minimum  carload 
weight  nor  the  transportation  charge  established  by  the  defendants 
engaged  in  the  carriage  of  peaches  in  refrigerator  cars  from  Greorgia 
points  to  New  York,  based  upon  a  rate  of  81  cents  from  Atlanta  to 
New  York,  is  unreasonable  or  unjust. 

Williain  U.  Fleming  and  C.  P,  Steed  for  complainants. 
I\  Frank  Hennigan  for  Boston  Fruit  and  Produce  Exchange. 
Ed  Baxter  for  defendants. 
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Claudian  B.  Northrop  for  Southern  Railway  Company. 
F.  A,  Farnham  for  The  N"ew  York,  New  Haven  &  Hartford 
Railroad  Company. 

Report  a:nd  Opinion  of  the  Commission. 

FiFER^  Cow.inissioner: 

The  complainant  in  this  case  is  an  association  of  growers  and 
shippers  of  fruit,  especially  of  peaches  from  the  State  of 
Georgia,  having  its  principal  offices  in  Macon  in  that  State. 
One  of  the  purposes  of  the  association  is  to  secure  for  it3  mem- 
bers just  and  reasonable  charges  for  the  transportation  of  fruit 
This  proceeding  was  brought  by  complainant  in  behalf  of  its 
members  and  other  shippers  of  fruit  from  Greorgia  points  to 
Northern  and  Eastern  markets  against  the  Atlantic  Coast  Line 
Railroad  Company,  The  Central  of  Greorgia  Railway  Company, 
The  Seaboard  Air  Line  Railway,  The  Southern  Railway  Com- 
pany, The  Atlanta  &  West  Point  Railroad  Company,  The 
Georgia  Southern  &  Florida  Railway  Company,  The  Georgia 
Railroad  Company,  The  Western  &  Atlantic  Railroad  Company, 
The  Macon,  Dublin  &  Savannah  Railroad  Company,  The 
Pennsylvania  Railroad  Company,  The  New  York,  Xew  Haven 
&  Hartford  Railroad  Company,  and  The  Baltimore  &  Ohio 
Railroad  Company. 

The  petition  alleges  that  defendants  enforce  a  minimum  car- 
load of  20,000  pounds  on  cars  36  feet  long  or  less,  and  of 
22,500  pounds  on  cars  longer  than  36  feet  and  not  exceeding  40 
feet.     The  defendants  admit  this  allegation. 

The  petition  alleges  that,  in  order  to  get  the  minimum  rate, 
it  is  necessary  to  load  peaches  five  tiers  high  in  the  cars.  The 
defendants  deny  this  allegation. 

The  petition  alleges  that,  when  crates  of  peaches  are  loaded 
five  tiers  high,  the  fruit  in  the  fifth  tier  rots  and  the  lower  tiers 
are  thereby  damaged  also  before  reaching  market  The  de- 
fendants deny  this  allegation. 

The  petition  alleges  that  if  16,000  and  20,000  pounds  were 
fixed  as  the  minimum  carload,  respectively,  for  the  smaller  and 
the  larger  car,  the  minimum  could  be  loaded  in   four  tiers  of 
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crates  which  could,  when  the  cars  are  properly  iced,  be  carried 
in  good  condition  to  destination.  The  defendants  admit  that 
four  tiers  could  be  carried  in  good  condition,  but  claim  that  five 
or  more  tiers  can  be  carried  safely  and  delivered  in  good  con- 
dition. 

The  petition  alleges  that,  by  the  enforcing  of  the  20,000  and 
22,500  pound  miniraums,  the  complainant  is  compelled  to  pay 
for  weight  not  carried,  thus  being  subjected  to  unreasonable 
and  unjust  rates  of  transportation,  and  to  unjust  discrimination 
and  undue  and  unreasonable  prejudice  and  disadvantage  in 
violation  of  the  Act  to  regulate  commerce.  The  defendants 
deny  this  allegation. 

The  petition  alleges  that  rates  on  peaches  and  plums  from 
points  in  Georgia  to  New  York  and  all  other  Eastern  points  are 
excessive  and  unreasonable,  and  result  in  unjust  discrimina- 
tions against  Georgia  in  these  markets.  The  defendants  deny 
this  allegation. 

The  petition  complains  of  the  arbitrary  charge  of  $80  per  car 
from  Xew  York  to  Boston.  The  defendant,  the  New  York, 
New  Haven  &  Hartford  Railroad  Company,  admits  that  $80  is 
the  rate  per  car,  but  avers  that  this  rate  is  reasonable  and  just. 

The  complainant  asks  specifically  that  the  minimum  carload 
be  reduced  to  a  foar-tier  basis,  namely;  16,464  (say  16,400) 
pounds  for  the  30-foot  car,  and  18,816  (say  18,750)  pounds  for 
the  40-foot  car. 

That  the  regular  rate  on  the  Eastern  lines  from  Macon,  Ga., 
to  Charlottesville,  Va.,  be  reduced  to  the  basis  on  the  Western 
lines ;  namely,  from  60  cents  per  100  pounds  to  40  cents  per  100 
pounds,  and  tliat  such  proportionate  reduction  as  may  be  just 
may  be  made  in  the  rate  of  21  cents  per  100  pounds  from 
Charlottesville  to  New  York  points. 

That  the  arbitrary  charge  of  $80  per  car  from  New  York  to 
Boston  points  be  reduced  to  $30  per  car. 

That  such  other  relief  be  granted  as  the  Interstate  Conmierce 
Commission  may  deem  just  and  equitable. 

Facts. 

Shipments  of  Georgia  peaches  to  Northern  and  Western 
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markets  were  first  undertaken  about  fifteen  years  ago.  At  that 
time  the  number  of  trees  in  Georgia  orchards  was  quite  small* 
It  is  estimated  that  at  present  there  are  17  or  18  millions  of 
trees,  of  which  seven  to  eight  millions  are  bearing  fruit.  There 
are  in  the  State  about  1600  growers  of  peaches  who  produce  the 
fruit  for  commercial  purposes,  not  including  the  growers  who 
supply  the  local  markets  by  wagon  or  basket.  Of  tliese  1600 
one  hundred  are  members  of  the  Georgia  Peach  Growers'  As- 
sociation, the  complainant  in  this  case. 

The  peach  crop  is  a  very  uncertain  one  and  its  cultivation  ia 
attended  by  many  difficulties  and  dangers,  among  which  are 
spring  frosts,  rain  while  the  trees  are  in  bloom  and  hail  storms. 
The  insect  pests  are  numerous.  Among  these  is  the  San  Jose 
scale,  Avhich  is  extremely  destructive.  When  an  orchard  is  at- 
tacked by  this  parasite  the  trees  are  cut  down  by  order  of  the 
State  Entomologist,  resulting  in  a  total  loss  of  the  orchard. 
The  expense  for  spraying  in  order  to  destroy  these  pests  is  much 
greater  than  in  any  other  section  of  the  country. 

The  rainfall  in  Georgia  is  irregular  and  the  crop  is  subject  to 
injury  from  excessive  rainfall  as  well  as  drouth. 

Perhaps  the  most  frequent  cause  of  failure  is  freezing,  occur- 
ring in  January,  February  and  March.  Some  localities  are 
much  more  exposed  to  frost  than  others.  Xot  until  the  end 
of  March  can  even  the  most  experienced  orchardist  form  an  esti- 
mate of  the  output  for  the  season.  At  that  time  he  ordinarily 
can  predict  with  approximate  accuracy  about  what  may  be  ex- 
pected, both  as  to  quantity  and  quality,  and  can  forecast  what 
the  range  of  prices  will  be  under  the  usual  conditions  of  trans- 
portation and  competition.  Intervening  frosts,  hurricanes  or 
cyclones  or  attacks  of  insects  may,  however,  upset  all  these 
calculations,  as  they  have  done  in  the  past. 

Some  growers  state  that  it  is  reasonable  to  expect  one  good 
crop  in  three  years,  while  others  say  that  two  out  of  three  is  a 
fairer  average.  Sometimes  the  crop  in  the  State  is  an  almost 
complete  failure,  involving  great  losses. 

The  following  figures  given  by  the  State  Entomologist  of 
Georgia  show  the  shipments  from  the  State  during  the  last  six 
years:     1898,  2,500  carloads;  1890,  no  carloads,  light  move- 
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ments  by  express  only;  1900,  2,250  carloads;  1901,  2,000  car- 
loads ;  1902,  1,800  carloads ;  1903,  1,000  carloads. 

From  this  showing  it  will  be  seen  that,  while  the  acreage  of 
peach  planting  in  Greorgia  is  certainly  expanding,  the  output  of 
fruit  has  not  increased  in  these  years,  but  has  actually  dimin- 
ished. That  the  capabilities  of  the  State  in  the  production  of 
peaches  have  not  yet  been  approximated  is  the  opinion  of  the 
principal  growers,  several  of  whom  testified  that,  under  favor- 
able conditions,  in  the  season  of  1904,  4,000  carloads  might  be 
produced. 

Excessive  production  presents  the  danger  of  glutting  the 
markets,  with  the  residt  that  prices  may  fall  so  low  that  the 
growers  may  not  realize  what  the  fruit  has  cost.  This  danger 
would  be  the  more  imminent  should  it  occur  that,  not  only  in 
Georgia  but  in  other  peach-growing  sections,  the  crop  should 
prove  abundant. 

In  years  of  short  crops  the  growers  on  account  of  higher 
prices  realize  more  per  crate  than  the  railways  which  transport 
the  fruit,  and  in  years  of  abundance  the  railways  get  more  than 
the  growers.  While  in  years  of  light  production,  even  with 
high  prices,  the  orchardist  realizes  but  little,  in  years  of  abund- 
ance he  is  menaced  by  the  danger  of  glutted  markets. 

The  uncertainties  and  risks  of  Georgia  peach  culture  are  such 
that  it  is  impossible  to  predict  from  year  to  year  the  outcome  of 
investments.  Xot  all  who  have  engaged  in  peach  culture  have 
made  money  and  many  have  failed  and  have  gone  out  of  the 
business  after  sustaining  serious  losses.  The  industry  is  one 
that  is  attended  with  large  expenses  and  many  contingencies  in- 
viting loss,  and  which  demands  skill,  experience  and  vigilance ; 
at  all  times  hard  work,  and  during  the  shipping  season  the  most 
strenuous  exertion. 

A  peach  orchard  begins  to  bear  three  years  after  planting. 
The  third  year  the  trees  yield  a  few  peaches,  and  the  fourth  a 
fair  crop.  The  average  life  of  the  tree  is  about  10  years.  At 
the  expiration  of  that  period  the  orchard  must  be  renewed. 
Generally  the  trees  are  cut  down  and  the  land  planted  in  other 
crops  for  a  few  years  in  order  that  it  may  be  "freshened." 

It  costs  from  65  cents  to  85  cents  per  crate  of  42  pounds  to 
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produce  peaches  in  Georgia  and  lay  them  down  at  the  railway 
ready  for  shipment.  This  does  not  include  interest  on  the  in- 
vestment or  an  allowance  for  the  time  and  service  of  the  pro- 
ducer. Including  these  items  the  peaches  cost  about  $1.00  per 
crate.  The  gathering  and  handling  of  the  fruit  from  tree  to 
car  costs  about  30  cents  per  crate.  An  extensive  producer  testi- 
fied that  last  year,  when  the  output  was  fair,  his  crop  realized 
a  net  return  of  32  cents  per  crate,  which,  the  risks  of  the  in- 
dustry considered,  was  alleged  to  be  too  small  a  margin  of  profit. 

Not  until  the  peaches  are  laid  down  in  the  market  and  the 
price  prevailing  at  the  time  of  their  sale  is  known,  is  there 
certainty  in  regard  to  the  profit,  if  any,  which  they  will  bring. 
The  orchard  may  yield  a  heavy  harvest,  having  escaped  frost, 
hail  and  wind  and  the  ravages  of  insects;  the  crop  may  have 
been  packed  and  loaded  and  transported  with  the  greatest  care, 
and  yet,  even  in  a  year  of  moderate  yield,  the  realization  in  the 
market  may  prove  a  disappointment.  It  may  be  that  the 
peaches  have  suifered  from  delay  and  damage  en  route  from 
point  of  shipment  to  destination,  or  that  they  have  reached  the 
market  in  the  midst  of  an  unforeseen  "glutting"  by  unusually 
large  shipments,  either  of  which  contingencies  has  the  eifect  of 
cutting  down  the  price. 

The  task  of  transporting  the  Georgia  peach  crop  from  the 
points  of  production  to  the  markets  of  the  West,  the  North  and 
the  East  is  one  involving  considerable  expense  and  responsibil- 
ity, and  requiring  skill,  care  and  promptness.  Special  facilities 
in  the  way  of  equipment  and  operation  must  be  provided  in  or- 
der that  die  product  of  the  orchard  may  be  quickly  moved  from 
the  shipping  points  and  safely  and  expeditiously  transported 
great  distances  to  the  markets.  The  peaches  must  be  carried  in 
special  refrigerator  cars  in  which  the  temperature  ought  to  be 
kept  uniform  by  repeated  icings,  and  they  must  be  transported 
at  exceptionally  fast  speed.  There  must  be  no  irregularity  or 
delay  in  the  operation  of  these  trains,  for  the  fruit  should  be  de- 
livered ready  for  the  customary  daily  hours  of  sale,  which  are 
not  uniform  in  the  various  cities.  The  tariffs  imposed  upon  the 
peach  traflic  must  yield  sufficient  revenue  to  pay  for  the  special 
service  rendered  and  yet  not  be  so  high  as  to  be  oppressive  to  the 
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peach  industry  or  prohibitive  of  successful  operation  and  devel- 
opment 

At  the  beginning  of  peach  culture  in  Georgia  for  commercial 
purposes,  fifteen  yeai's  ago,  the  small  output  of  the  State  was 
moved  by  express.  When  the  output  grew  to  greater  dimen- 
sions it  began  to  appear  in  freight  traffic.  The  peaches  were  at 
first  handled  in  ventilated  cars  and  were  sent  to  the  ports,  there 
to  be  transported  by  vessels.  It  soon  became  apparent  that  in 
order  to  develop  the  industry  it  was  necessary  to  provide  re- 
frigeration and  fast  time  between  the  peach  orchards  and  the 
markets.  At  first  the  railways  attempted  to  throw  open  their 
entire  mileage  to  the  open  competition  of  all  the  companies 
furnishing  refrigerator  cars.  This  proved  a  failure,  because 
lines  of  railway  upon  which  but  few  peaches  originated,  and 
which  demanded  refrigerator  cars  only  occasionally  and  in 
small  numbers,  were  neglected  by  all  the  companies.  It  was, 
therefore,  necessary  to  contract  with  a  company  possessing  suf- 
ficient equipment  of  safe  construction  to  successfully  undertake 
the  work,  and  it  is  alleged  that  the  Armour  Company  was  the 
only  one  which,  at  that  time,  met  this  requirement. . 

The  Armour  Company  exacts  %  of  a  cent  a  mile  per  car  for 
distance  traveled  in  the  peach  traffic,  whether  the  car  is  loaded 
or  empty.  The  mileage  commences  as  soon  as  the  car  begins 
to  move  upon  the  iron  of  the  railways  engaged  in  this  traffic  and 
continues  until  the  use  of  the  car  is  discontinued.  The  Armour 
Company  gets  $68.75  per  car  for  icing  to  Boston,  and  the  rail- 
ways haul  free  of  charge  the  12,000  pounds  of  ice  required  to 
preserve  the  fruit. 

The  Georgia  peach  harvest  begins  the  last  of  May  or  early  in 
June  and  continues  throughout  June  and  July.  The  peaches 
are  brought  to  the  shipping  stations  in  wagons  and  are  packed 
by  the  growers  in  crates.  The  refrigerator  cars  are  parked  at 
various  points  upon  the  railways  in  such  numbers  as  it  is  esti- 
mated by  the  railways  and  the  Armour  Company  will  be  re- 
quired, and  are  distributed  to  the  various  shipping  stations  after 
having  been  iced  at  the  nearest  icing  stations.  The  peaches  are 
loaded  into  the  cooled  car  by  the  shipper  under  the  supervision 
of  the  agents  of  the  Armour  Company.  The  number  of  tiers  of 
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crates  loaded  is  at  tlie  discretion  of  the  shipper,  subject,  how- 
ever, to  the  judgment  of  the  agents  of  the  refrigerator  company, 
which  requires  that  sufficient  space  be  left  unoccupied  for  the 
free  circulation  of  air.  The  loaded  cars  are  concentrated  from 
the  spur  lines  and  brought  together  from  the  different  stations 
on  their  way  to  the  markets. 

The  transportation  of  Georgia  peaches  is  undertaken  upon  a 
basis  of  72  hours  from  Atlanta  to  J3oston.  Early  in  the  season 
when  but  few  peaches  are  offered  full  trains  are  not  possible  and 
in  the  case  of  the  Southern  Railway  at  least  they  are  taken  to 
Alexandria  on  practically  passenger  schedule,  17  to  18  hours 
Atlanta  to  the  river,  it  being  generally  believed,  that,  if  the 
first  shipments  are  handled  speedily  and  with  great  care,  the 
effect  upon  the  markets  will  be  beneficial  to  the  output  of 
Georgia  peaches  for  the  whole  season.  The  regular  peach  train 
schedule  is  followed  as  soon  as  it  is  practicable  to  make  up  solid 
trains.  This  schedule  takes  the  trains  from  Atlanta  to  Alex- 
andria in  28  hours,  to  Jersey  City  in  41  to  42  hours,  and 
Boston  in  72  hours.  Practically  the  same  schedule  is  followed 
in  transporting  the  peach  from  Georgia  points  other  than  At- 
lanta and  upon  other  defendant  lines  south  of  the  Potomac. 
Full  trains  of  peaches  are  possible  only  during  the  rush  of  the 
season.  The  fast  schedule  cannot  be  maintained  south  of  the 
Potomac  with  trains  of  more  than  10  cars.  When  there  are 
not  10  cars  of  peaches  for  a  train  the  train  is  filled  out  with 
merchandise  other  than  peaches.  Each  car  of  peaches  is  iced 
several  times  en  route,  the  last  icing  south  of  the  Potomac 
being  done  at  Alexandria  and  the  last  en  route  to  Boston  at 
Jersey  City.  Ten  to  twelve  tons  of  ice  are  required  to  keep 
the  fruit  in  condition  on  its  journey.  Generally  speaking,  the 
cars  carry  no  return  loads. 

At  Alexandria  the  cars  are  delivered  over  to  the  Pennsylvania, 
which  takes  them  to  Jersey  City,  at  which  point  those  for  Xew 
York  are  floated  across  to  Pier  39  for  deliverv  there  to  the  con- 
signees. 

The  cars  destined  to  Boston  and  other  Eastern  points  are 
lightered  from  Jersey  City  to  Harlem  River,  which  cou- 
siunes  five  hours,  and,  at  the  Ilarlem,  are  turned  over  to  the  New 
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York,  New  Haven  &  Hartford  Eailroad  Company,  which  com- 
pletes their  transportation  to  the  markets  for  which  they  are  des- 
tined. 

Rates  from  producing  points  in  Georgia  on  the  lines  of  the  de- 
fendant railways  vary  in  proportion  to  the  distance,  the  rate 
from  Atlanta  to  New  York  being  81  cent5  per  100  pounds.  In 
cases  in  which  the  peaches  are  brought  into  main  line  stations 
from  stations  on  spur  tracks,  arbitrary  charges  are  added  rang- 
ing from  $4  to  $10  per  car. 

The  defendant  railways  in  connection  with  their  carload  rates 
on  peaches  exact  a  minimum  of  20,000  pounds  on  what  are 
knoAMi  as  36-foot  cars  and  of  22,500  pounds  on  40-foot  cars. 
The  loadings  are  detennined  by  weights  estimated  per  crate,  and 
no  extra  charge  is  made  for  loading  in  excess  of  the  prescribed 
minimums.  The  peach  rates  are  based  upon  a  valuation  of 
$500  per  carload. 

The  railways  south  of  the  river  have  nothing  whatever  to  do 
with  the  charges  made  by  the  railways  north  of  the  river  (in- 
cluding the  $80  arbitrary  Jersey  City  to  Boston). 

A  comparison  of  the  rat^s  on  peaches  with  the  classification 
rates  in  force  on  the  Georgia  Central  and  connections  from 
Fort  Valley,  Ga.,  to  New  York  is  as  follows:  Peaches,  car- 
loads, Fort  Valley,  Ga.,  to  New  York,  87  cents  per  100,  mini- 
mum as  already  given.  Classification  rates  Fort  Valley,  Ga.,  to 
New  York,  N.  Y.,  Ist  class  $1.26,  2nd  $1.08,  3rd  95  cents,  4th 
81  cents. 

The  expense  of  the  special  fast  refrigerator  service  utilized  in 
the  transportation  of  Georgia  peaches  is  heavy.  Special  termi- 
nal facilities  and  equipment  are  necessary.  Old  sidetracks 
have  to  be  lengthened  and  new  ones  constructed.  Extra  sta- 
tions must  be  established  and  maintained  during  the  shipping 
season  with  a  force  of  agents,  telegraph  operators,  switchmen 
and  freiglit  handlers.  Refrigerator  cars  must  be  leased  and 
paid  for  at  %  of  a  cent  per  mile  traveled  loaded  and  empty. 
These  cars  must  be  assembled  or  parked  at  convenient  points 
and  held  there  subject  to  order.  Additional  switching  engines 
and  switchmen  are  necessary  for  their  movement.  Each  of 
these  cars  must  be  transported  to  the  icing  station  before  being 
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taken  to  the  shipping  point  The  Southern  Railway,  during 
the  peach  shipping  season,  maintains  four  time  schedules  for 
freight  traific,  as  follows:  Peaches,  Georgia  points  to  Alexan- 
dria, 28  hours,  or  23  miles  an  hour;  vegetables,  33  hours,  or 
19.4  miles  an  hour;  fast  freight,  43  hours,  or  15  miles  an  hour; 
third  class  trains,  53  hours,  or  12  miles  an  hour.  The  other  de- 
fendants maintain  fast  schedules  for  the  peach  traffic  similar  to 
those  of  the  Southern.  But  this  time  is  not  guaranteed  nor  is  it 
always  made  good. 

The  record  shows  that  the  defendant  railways  have  given  the 
finiit  business  considerable  care  and  attention.  It  is  clear  that 
even  slight  delays  in  transportation  or  carelessness  in  refrigera- 
tion may  result  in  serious  injury  to  the  shipper. 

Railway  men  do  not  agree  as  to  the  relative  expense  of  run- 
ning trains  at  different  rates  of  speed.  It  is  certain,  however, 
that  the  operation  of  trains  at  high  speeds  entails  increased  ex- 
penditure and  adds  to  the  difficulties  and  dangers  of  railroading. 
Passenger  locomotives  are  used  in  the  peach  traffic.  Whereas  on 
the  slower  schedules  a  locomotive  south  of  the  Potomac  can 
haul  a  train  of  twenty  or  more  cars,  the  time  on  the  peach  sched- 
ule on  the  same  lines  cannot  be  made  with  more  than  10  cars.  On 
the  Pennsvlvania  lines  the  fast  time  cannot  be  made  with  more 
than  25  cars,  whereas,  were  the  schedule  10  miles  an  hour  slow- 
er, 45  cars  could  be  handled.  The  engine  pulling  25  cars  burns 
as  much,  if  not  more  coal  than  the  one  pulling  45  cars.  More 
men  are  required  to  operate  these  fast  trains  than  the  slower 
ones  and  the  men  aiti  paid  higher  wages.  Slower  trains  must  be 
sidetracked  often  from  one  to  two  hours  in  order  that  the  tracks 
may  be  cleared  for  the  special  fast  trains. 

As  has  been  stated,  it  is  only  at  the  height  of  the  peach  ship- 
ping season  that  it  is  possible  to  depend  upon  a  supply  of  loaded 
cars  sufficient  for  full  trains.  At  the  beginning  and  towards 
the  close  of  the  season  cars  must  be  transported  in  passenger 
trains  or  as  portions  of  a  train  usually  of  10  cars,  the  remainder 
of  which  earn  low  rates  of  freight. 

In  the  p<^ach  traffic  every  car  must  be  iced  five  or  six  times. 
Each  icing  entails  switching  and  delay,  and,  moreover,  the  rail- 
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way  transporting  the  peaches  hauls  the  ice  without  compensa- 
tion, to  an  amount  averaging  10,000  to  12,000  pounds  per  car. 
The  peach  crop  is  not  reliable  as  affording  an  estimable  vol- 
ume of  traffic  from  year  to  year.  If  a  factory  or  a  mill  doubles 
its  capacity  it  may  ordinarily  be  depended  upon  to  double  its 
output.  Although  the  number  of  peach  trees  in  Georgia  has 
continually  increased  the  fact  is  that  the  product  of  peaches  has 
not  increased  in  proportion.  Investments  in  sidetracks  and 
other  special  facilities  for  handling  the  traffic  based  upon  the 
acreage  in  peaches  or  the  number  of  trees  planted  have,  there- 
fore, not  been  as  profitable  as  w^as  expected.  The  rates  for  the 
peach  traffic  between  Georgia  points  and  the  Eastern  and  North- 
ern markets,  the  Boston  arbitrary  excepted,  were  fixed  about 
15  years  ago.  The  railway  traffic  managers  claim  that  in  fix- 
ing these  rates  consideration  was  given  to  the  fact  that  the 
peach  industry  was  in  its  infancy  and  that  heavy  expense  for 
land,  planting,  labor  and  advertising  were  incidental  to  it,  and 
the  rate  was  therefore  placed  at  what  they  believed  was  a  low 
figure  under  which  the  industry  might  be  successfully  devel- 
oped. The  rates  to  the  Eastern  markets  with  the  exceptions  of 
Boston  and  other  Xew  England  points  have  remained  practical- 
ly the  same,  though  there  have  been  minor  deviations  in  the  case 
of  the  fruit  originating  on  spur  or  auxiliary  lines.  In  the  case 
of  Boston  and  other  Xew  England  points  the  rates  north  of  JTew 
York  have  been  materially  reduced,  although  the  present  arbi- 
trary of  $80  to  Boston  is  now  complained  of  as  being  oppressive. 
The  record  shows  that  the  railways  held  that  the  rates  now  in 
force  are  reasonable,  if  not  too  low,  the  exceptional  nature  of  the 
traffic  and  the  special  fast  service  considered ;  that,  while  tenta- 
tive rates  granted  to  other  embryo  industries  have  been  in- 
creased with  the  permanent  establishment  and  profitable  opera- 
tion of  these  industries,  the  peach  rates  have  not  been  advanced, 
although  long  ago  the  peach  industry  was  firmly  established ;  that 
the  cost  of  railway  operation,  especially  in  the  South,  has  in- 
creased, both  labor  and  material  being  much  higher  than  when 
the  rates  were  put  into  effect,  and  it  is  claimed  this  fact  should 
be  considered  in  passing  upon  the  rate  complained  of.  The 
service  rendered  in  the  transportation  of  peaches  has  continually 
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improved.  It  is  a  much  more  efficient  and  satisfactory  service 
than  was  rendered  10  years  ago,  and  additional  expense  has  at- 
tended every  step  towards  improvement. 

The  record  contains  much  testimony  in  regard  to  the 
provision  of  ttie  peach  tariff  fixing  minimums  necessary 
to  secure  the  carload  rate  per  100  pounds.  As  we  have  seen, 
the  tariff  iixes  the  minimum  for  the  smaller  cars  at  20,000 
pounds;  for  the  larger  22,500  pounds.  It  is  complained  that, 
in  order  to  obtain  the  minimum,  it  is  necessary  to  load  the 
peaches  five  tiers  high,  and  tliat  when  five  tiers  are  loaded  the 
fifth  tier  rots  in  transit  and  the  lower  tiers  are  damaged  thereby 
before  reaching  market;  also,  that,  whereas  the  railways  base 
their  calculations  of  carload  weights  upon  an  estimate  of  50 
pounds  to  the  crate,  a  fair  average  of  the  weight  of  crates  is  42 
pounds.  In  a  30-foot  car  302  crates  make  four  tiers  and  these 
392  crates  at  42  pounds  weigh  16,464  pounds.  In  a  40-foot 
car  448  crates  make  four  tiers  and  these  448  crates  at  42  pounds 
weigh  18,816  pounds.  The  complainant  asks  that  the  mini- 
mums  be  reduced  to  these  figures,  16,464  pounds  for  the  smaller 
car  and  18,816  for  the  larger. 

It  is  also  complained  that,  whereas  the  railways  in  fixing  the 
minimums  estimate  the  weight  of  a  crate  of  peaches  or  plums  at 
50  pounds,  a  fair  average  of  the  weight  of  the  crates  is  42 
pounds.  Except  in  the  matter  of  fixing  the  minimum  it  makes 
no  difference  what  estimate  is  taken  upon  the  weight  of  a  crate, 
because  no  charge  is  made  for  transporting  the  excess  above  the 
minimums,  no  matter  how  heavily  the  cars  are  loaded.  A  car- 
load of  3i)2  crates  at  50  pounds  weighs  400  pounds  less  than 
the  20,000  minimum  and  at  42  pounds  3,536  pounds  less.  A 
carload  of  448  crates  at  50  poimds  weighs  100  pounds  less  than 
the  22,500  minimum  and  at  42  pounds  3,684  less. 

The  railways  are  compelled  to  estimate  the  weight  of  the  fruit 
for  the  reason  that  it  is  impracticable  to  have  car  scales  at  all 
the  shipping  points.  Not  all  the  Armour  refrigerators  bear 
stencilings  of  their  tare  weight  and,  if  they  did,  these  would  not 
be  tnistworthy  because  the  weights  of  the  cars  are  continually 
changing,  the  tendency  being  for  the  cars  to  accumulate  weight 
with  age  and  moisture.     ^Moreover,  each  car  carries  a  quantity 
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of  ice  tlie  exact  weight  of  which  it  is  not  possible  to  determine. 
The  record  contains  much  widely  varying  testimony  in  regard 
to  tlie  actual  average  weight  of  the  standard  crate  of  peaches 
and  the  standard  crate  of  plums.  Of  plums  many  crates  are 
shipped  along  with  the  peaches,  although  no  separate  account  of 
them  is  kept  in  the  shipping  records.  Ten  crates  of  peaches 
w^eighed  at  random  from  one  shipment  averaged  46%  pounds, 
the  lowest  weighing  42^4  pounds.  Another  10  crates  similarly 
weighed  averaged  46  pounds.  One  witness  testified  that  in 
weighing  many  crates  he  had  found  none  weighing  as  much  as 
44  pounds,  the  weights  running  from  38  to  42  pounds.  Plums 
weigh  49  to  51  pounds  per  crate. 

When  a  car  of  peaches  is  loaded  it  is  closed  tightly,  the  con- 
tents not  being  thereafter  exposed  to  the  outer  air  until  the  car 
is  opened  at  its  destination.  The  air  in  the  car  is  cooled  by 
passing  downward  through  the  ice  in  the  ice  bunkers.  The 
peaches  are  generally  quite  warm  when  loaded  and  the  mass  of 
fruit  gives  off  heat  which  must  be  overcome  by  the  currents  of 
cold  air.  Tests  of  temperature  show  that  the  cold  air  settles  in 
the  lower  portion  of  the  car,  the  upper  portion  being  consider- 
ably waiTuer,  although  circulation  is  secured  in  the  packing  by 
leaving  space  for  the  movement  of  the  air.  As  before  stated,  the 
complainant  asserts  that  it  is  impossible  to  safely  transport 
peaches  when  more  than  four  tiers  are  loaded,  the  fifth  tier  and 
all  above  it  being  surrounded  by  air  not  sufficiently  cold  to  pre- 
serve the  fruit,  and  that  the  decay  of  the  tier  or  tiers  above  the 
fourth  affects  all  the  rest.  A  number  of  witnesses  who  have 
been  identified  with  the  management  of  the  peach  traffic  testi- 
fied that  very  few  complaints  have  ever  been  made  of  damage 
done  to  peaches  by  reason  of  loading  above  four  tiers.  One  very 
extensive  shipper  has  made  it  a  rule  to  ship  largely  above  four 
tiers.  A  nimiber  of  fruit  merchants  and  growers  testified  that 
in  order  to  secure  safe  transportation  but  four  tiers  should  be 
loaded.  One  leading  peach  grower  and  commission  merchant 
stated  that  he  has  found  it  expedient  and  necessary  to  adopt  the 
rule  of  shipping  in  four  tiers  exclusively,  and  has  found  it  to 
his  advantage  and  profit  to  pay  higher  freight  rather  than  to 
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load  above  four  tiers  in  order  to  secure  the  benefit  of  the  mini- 
mum rate,  and  some  others  testified  to  the  same  effect. 

Testimony  also  appears  in  the  record  that  much  of  the  dam- 
age incurred  by  the  fruit  in  transit  is  caused  by  the  fact  that 
often  a  car  is  detained  two  days  in  the  loading,  being  frequently 
opened,  thus  permitting  tlie  admission  of  warm  air;  also,  by  the 
fact  that  the  fruit  instead  of  being  cooled  before  loading  is  taken 
direct  to  the  car  from  the  tree  and  upon  its  journey  to  the  car 
is  subjected  to  the  rays  of  the  Southern  sun.  It  is  also  claimed 
that  diseases  incident  to  the  ripening  of  the  peach  at  some  times 
and  in  some  sections  are  incipient  in  the  fruit  when  it  is  loaded, 
and  are  developed  in  transit  despite  the  most  perfect  refrigera- 
tion. 

The  defendants  claim  that  experience  has  shown  that  peaches 
can  be  shipped  safely  in  five  tiers  or  even  in  more  than  five. 
Records  of  the  traffic  on  various  roads  placed  in  evidence  show 
that  the  great  bulk  of  the  peach  movement  from  Georgia  is  and 
always  has  been  in  carloads  weighing  largely  above  the  minimum 
and  hence  that  the  general  loading  is  largely  above  four  tiers. 
It  is  claimed  that,  if  the  damage  which  it  is  asserted  attaches  to 
transportation  of  more  than  four  tiers  actually  occurs,  the  peach 
growers  would  not  load  the  cars  above  the  minimum  and  that 
there  would  be  a  general  and  emphatic  complaint,  w-hich  there 
has  not  been. 

Exhibit  B  attached  to  the  record  is  a  statement  of  all  cars  of 
Georgia  peaches  handled  by  the  Southern  Railway  during  the 
season  of  1003,  moving  all-rail  via  the  Central  of  Georgia  to 
Atlanta  and  thence  by  the  Southern  to  Alexandria.  A  large 
majority  of  the  cars  originated  at  Fort  Valley  and  Marshall- 
ville,  the  remainder  being  from  many  other  points  in  the  Geor- 
gia Central  territory;  the  exhibit  also  includes  all  cars  moving 
during  the  season  of  1903  from  Gcjorgia  Southern  &  Florida 
Railroad  stations  all-rail  to  Macon,  and  thence  via  the  Southern 
Railwav  to  Alexandria. 

This  exhibit  shows  the  movement  of  527  carloads  of  peaches. 
Of  these,  2G5  were  billed  at  20,000  pounds.  As  has  been 
shown,  there  are  392  crates  in  a  36-foot  (or  20,000  pound  mini- 
mum) car.     Of  the  265  cars  of  this  class  billed  at  20,000 
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pounds,  252,  or  above  95%  of  the  cars  contained  more  than  392 
crates  and  only  13  cars  contained  392  crates  or  less.  Two  hun- 
dred and  sixty-two  cars  of  the  40-foot  class  were  billed  at  22,- 
500  pounds.  Of  these,  214,  or  above  81%  contained  more  than 
448  crates,  the  four  tier  loading  of  this  class ;  while  only  48  cars 
contained  448  crates  or  less.  The  527  cars  of  both  classes  con- 
tained 245,152  crates  or  an  average  per  car  of  465  crates  which 
is  17  crates  per  car  more  than  the  four  tier  loading  for  tlie  larg- 
est size  or  40-foot  car.  In  this  exhibit  are  found  records  of  cars 
containing  the  following  numbers  of  crates:  609,  603,  588, 
562,  560,  557,  etc. 

An  exhibit  filed  by  the  Central  of  Georgia  showing  the  peach 
movement  during  1903  to  all  points  East  and  North  is  similar 
to  that  filed  by  the  Southern.  In  this  it  is  sho\vn  that  carloads 
billed  at  22,500  pounds  contained  as  many  as  672  crates,  560 
crates,  562  crates,  etc. ;  carloads  billed  at  20,000  pounds  con- 
tained as  high  as  588  crates.  Very  few  of  the  cars  contain 
loadings  of  four  tiers  or  less.  Similar  statements  of  fruit 
movement  by  the  Georgia  Central  for  the  years  1902  and 
1901  show  the  same  practices  in  loading,  as  to  nmnber  of  tiers. 

The  Michigan  Central  has  a  peach  minimum  of  20,000 
pounds;  Pere  Marquette  20,000  pounds;  lines  carrying  from 
Texas  points  20,000 ;  lines  from  California  points  24,000.  The 
Pennsylvania  makes  a  minimum  of  28,000  for  peaches  originat- 
ing on  its  lines,  20,000  for  Georgia  traffic.  On  nearly  all  of 
these  lines  refrigeration  is  practiced,  though  the  quantity  of  ice 
generally  averages  less  than  in  the  Georgia  traffic. 

Fifty  carloads  of  peaches  billed  at  20,000,  a  total  loading  of 
1,000,000  pounds,  contained  25,244  crates,  or  an  average  of 
504.8  crates  per  car.  In  this  instance,  estimated  at  50  pounds 
per  crate,  the  actual  weight  of  the  loading  of  the  50  cars  was  1,- 
262,200  pounds,  an  excess  of  262,200  for  which  no  freight  was 
paid,  or  about  13.1  carloads  of  20,000  poimds.  Estimating  a 
crate  at  42  pounds,  the  excess  carried  in  the  50  cars  above  the 
minimum  was  60,248  pounds,  or  a  little  more  that  3  carloads. 
Upon  the  42-pound  basis  tlie  shipper  got  the  use  of  practically 
53  cars  and  paid  freight  on  only  50. 

It  is  manifest  that  it  is  by  no  means  the  unanimous  judgment 
10  I.  C.  C.  Rep. 


270  i:fTEBSTATE  COMMERCE  EEP0ET8. 

of  the  shippers  that  it  is  unsafe  to  load  over  four  tiers  high.  If 
a  ear  on  which  81  cents  per  100  pounds  is  paid  contains,  say, 
600  crates  of  peaches  and  it  is  estimated  that  the  peaches  weigh 
42  pounds  per  crate,  the  rate  per  100  paid  by  the  shipper  is  but 
65  cents.  As  a  matter  of  fact,  the  rates  secured  to  peach  ship- 
pers, by  loading  above  the  minimum,  no  charge  being  made  for 
the  excess,  are  materially  less  than  the  rates  ostensibly  applied 
to  the  traffic  in  question. 

The  proportion  of  dead  weight  to  the  weight  which  pays 
freight  is  greater,  perhaps,  in  the  peach  traffic  than  in  any  other, 
and  especially  is  this  true  of  (Jeorgia  peach  transportation  be- 
cause no  other  traffic  necessitates  the  hauling  of  so  much  ice. 
Armour  refrigerator  cars  are  very  heavy.  Their  tare  weight 
when  the  cars  are  new  ranges  from  31,900  to  34,800,  and  the 
cars  grow  heavier  with  use.  Taking  31,900  pounds  as  the  mini- 
nmm  tare  weight  of  a  36-foot  car  and  adding  12,000  pounds  as 
the  average  weight  of  ice  in  the  bunkers  during  transportation, 
the  revenue-paying  weight,  20,000  pounds,  is  31  per  cent  of  the 
total.  In  the  case  of  tlie  40-foot  car  the  revenue-paying  weight 
is  32.5  per  cent.  As  compared  witli  this  a  car  holding  60,000 
pounds  of  grain  weighs  90,000,  so  that  the  revenue-paying 
weight  is  ^ii%  per  cent  of  the  gross  weight.  In  the  case  of 
coal,  pig  iron,  etc.,  the  proportion  of  revenue-paying  weight  is 
even  great-er  than  in  tlie  case  of  grain.  There  is  less  dead 
weight  in  the  transportation  of  fresh  meats  in  refrigerators  than 
there  is  in  peach  traffic ;  also,  less  on  nearly  all,  if  not  all  kinds 
of  classified  merchandise.  In  the  transportation  of  beer  in  re- 
frigerators the  carriers  allow  for  only  4,000  poimds  of  ice 
wliereas  12,000  is  carried  free  with  peaches.  In  the  shipping 
of  dressed  meats  the  carriers  are  paid  for  every  pound  in  excess 
of  the  minimum,  the  actual  weights  being  furnished  by  the  ship- 
pers from  their  books. 

George  R.  Knox,  General  Freight  Agent  of  the  Xashville, 
Chattanooga  &  St.  Louis  and  the  Western  &  Atlantic,  testified 
that  a  locomotive  rated  at  800  tons  tractive  power  on  ordinary 
freiirht  -chedules  is  rated  at  only  700  tons  when  pulling  a  train 
of  refrigerators  on  the  peach  schedule.  Taking  into  considera- 
tion the  relative  proportions  of  dead  weight  the  results  as  to  ex- 
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pense  in  the  operation  of  traffic  in  peaches  and  the  slower  traffic 
are  as  follows  in  a  given  case.  Two  locomotives  of  equal  capac- 
ity start  together,  one  pulling  a  train  of  grain,  the  other  a  train 
of  peaches.  The  locomotive  rated  at  800  tons  pulls  470  tons 
paying  freight  of  grain  at  low  speed,  while  the  locomotive  on  the 
fast  train  of  peaches  rated  at  700  tons  hauls  less  than  235  tons  of 
paying  freight  This  calculation  shows  that  it  costs  a  little 
more  to  move  one  ton  of  peaches  than  it  does  to  move  two  tons  of 
grain. 

No  other  class  of  freight  is  so  highly  perishable  as  peaches. 
Vegetables  and  watermelons  are  generally  shipped  without  ice  in 
ventilated  cars  and  are  not  so  susceptible  to  damage  through  de- 
lay as  peaches.  Oranges  are  generally  shipped  with  some  ice, 
but  it  is  merely  for  the  purpose  of  preserving  a  uniform  tem- 
perature, and  oranges  do  not  so  speedily  decay. 

The  Georgia  peach  market  sales  take  place  in  the  different 
cities  at  different  hours  and  the  fruit  must  be  at  each  market 
when  the  hour  of  sale  arrives.  It  is  therefore  a  necessity  of  the 
traffic  that  the  fast  trains  conveying  the  peaches  shall  be  uni- 
formly on  time.  If  a  train  is  late  an  hour  or  two  at  New  York 
the  fruit  for  that  city  market  must  lie  over  a  day  and  be  sub- 
jected to  a  reduction  in  price.  The  same  is  true  of  other  desti- 
nations. For  instance,  the  hour  of  sales  in  Baltimore  is  1  p.  m., 
except  Monday,  when  it  is  9  a.  m.  ;  Philadelphia,  midnight ; 
Newark,  N.  J .,  2  a.  m.  ;  New  York,  midnight  at  pier  No.  39,  to 
which  the  peaches  are  floated  from  Jersey  City;  Buffalo,  2  p. 
M. :  Pittsburg,  5  a.  m.  ;  Boston,  2  a.  m.  The  responsibility  is 
especially  severe  upon  the  carriers  south  of  the  river  upon  whose 
performance  of  schedule  time  depends  the  making  of  connec- 
tions with  lines  north  of  the  river,  affecting  the  distribution  of 
peaches  throughout  a  vast  territory  supplied  by  Washington, 
Baltimore,  Philadelphia  and  Boston. 

The  carload  rate  on  peaches  from 
Fort  Valley,  Ga.,  to  Western  cities  is  as  follows: 

To  Cincinnati,  Distance  581  miles 47c. 

"'  E.  St.  Louis,  "        711     "     58c. 

''  Indianapolis,  "        692     "     591/20. 

''  Chicago,  "        838     "     64c. 
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Macon,  Ga., 

To  Cincinnati,  Distance  544  miles 40c. 

"  E.  St.  Louis,  "        694     "     51c. 

"  Indianapolis,  "        676     "     52y2a 

"  Chicago,  "        822     "     57c. 

Atlanta,  Ga., 

To  Cincinnati,  Distance  476  miles 40c. 

"  E.  St.  Louis,  "        606     "     51c. 

"  Indianapolis,  "        587     "     52y2a 

"  Chicago,  "        733     "     57c. 

The  carload  rate  on  peaches  from  Fort  Valley,  Ga.,  to  Eastern 
cities  is  as  follows: 

To  Baltimore,  Distance  720  miles 84c. 

''  Philadelphia,  "        815     "     87c. 

"  Kew  York,  "        908     "     87c. 

Macon,  Ga., 

To  Baltimore,  Distance  691  miles 78c. 

"  Philadelphia,         .     "        786     "     81c. 

"  New  York,  "        879     "     81c. 

Atlanta,  Ga., 

To  Baltimore,  Distance  690  miles 78c. 

"  Philadelphia,  "        795     "     81c. 

"  New  York,  "        875     "     81c. 

The  rates  from  Marshallville,  Ga.,  to  these  points  are  substan- 
tially the  same  as  given  above. 

From  the  foregoing  figures  it  is  seen  that  the  rates  on  peaches 
from  Georgia  points  to  Western  cities  are  materially  lower  than 
the  rates  from  the  same  points  to  Eastern  destinations. 

The  Western  rates,  it  is  said,  were  made  in  order  to  divert,  if 
possible,  a  portion  of  the  Georgia  peach  traffic  to  Chicago,  Cin- 
cinnati and  other  cities  and  to  create  a  demand  for  the  fruit  in 
the  territory  in  those  localities.  These  rates  were  based  upon  a 
charge  of  40  cents  from  Macon  to  Cincinnati.  The  tariff  be- 
yond the  Ohio  was  formed  by  adding  to  this  basis  the  rates  from 
Cincinnati.  The  defendant  railways  had  nothing  to  do  with  the 
rate-making  beyond  the  river. 

The  Georgia  peach  has  but  insignificant  competition  in  the 
East.     It  is  earlier  than  the  products  of  Maryland,  Delaware 
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and  Connecticut  and  does  not  meet  the  peaches  of  these  regions 
in  the  markets  until  quite  late  in  its  own  season  when  most  of 
the  Georgia  product  has  begn  sold.  The  earlier  peaches  of  the 
West,  as  well  as  those  of  Texas  and  other  distant  Southwestern 
States,  are  largely  absorbed  by  markets  nearer  than  the  Eastern 
cities,  and  their  appearance  in  the  East  is  hindered  by  the  lack 
of  special  refrigerator  service  such  as  is  given  to  the  Georgia 
fruit  The  California  peach  is  more  or  less  in  evidence  and 
the  demand  for  it  is  extensive  and  reliable.     In  the  West  the 

"^  Georgia  peach  enters  into  competition  upon  fairly  equal  terms 

with  peaches  from  Illinois,  Indiana,  Ohio,  Colorado,  Missouri, 

Vw  and  other  productive  fields,  a  large  proportion  of  whose  yield  is 

marketed  during  the  season  of  the  Georgia  fruit,  and  it  also 
meets  in  that  section  the  competition  of  peaches  from  California. 

y  The  Eastern  market  is  more  attractive  to  Georgia  growers 

than  the  Western  for  good  reasons  in  addition  to  the  absence  of 
strong  competition.  The  population  is  denser  in  the  East  and 
the  peach  markets  ai'e  not  so  easily  glutted  there  as  in  the  West. 
Prices  are  generally  higher  than  in  the  West. 

The  service  in  the  movement  of  peaches  from  Georgia  points 
to  destinations  north  of  the  Ohio  differs  radically  from  that 
which  prevails  in  the  traffic  to  the  East  Whereas,  in  the  latter 
special  fast  schedules  are  provided  for  the  transportation  of  the 
fruit  in  full  trains  of  refrigerator  cars  from  the  field  of  origin 
through  to  Boston,  in  the  case  of  shipments  across  the  Ohio  the 
special  fast  service  ends  at  Atlanta.  From  that  point  onward 
the  refrigerator  cars  are  moved  as  parts  of  regular  freight  trains, 
making  no  faster  time  than  other  merchandise  not  of  a  perish- 
able nature.  Peaches  originating  at  and  shipped  from  Atlanta 
to  points  north  of  the  river  receive  no  special  service  whatever. 
The  difference  in  the  service  to  the  East  and  that  to  the  West  is 
illustrated  by  the  following,  Solid  trains  of  peaches  are  run 
from  Atlanta  to  New  York,  875  miles  in  72  hours,  while  the  733 
miles  from  Atlanta  to  Chicago  consume  96  hours.  The  condi- 
tions of  the  fruit  trade  in  the  West,  including  the  market  regula- 
tions which  are  entirely  different  from  those  of  Eastern  cities, 
are  such  that  special  service  required  for  Eastern  traffic  is  not 
demanded  in  the  West. 
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Notwithstanding  the  relatively  low  rates  applied  to  the  Geor- 
gia peach  traffic  to  Cincinnati  and  beyond,  and  the  efforts  of  the 
railways  and  fruit  growers  to  encourage  a  movement  across  the 
Ohio  to  the  Xorth  and  West,  shipments  in  this  direction  have 
not  assumed  important  dimensions. 

One  condition  of  the  carload  rate  on  Georgia  peaches  is  that 
the  rate  shall  apply  only  when  the  value  of  the  carload  is  lim- 
ited to  $500.  It  is  provided  that  upon  a  valuation  of  from 
$500  to  $750  the  rate  shall  be  increased  20  per  cent;  $750  to 
$1,000,  40  per  cent;  $1,000  to  $1,250,  50  per  cent;  above  $1,- 
250  a  special  contract  is  required.  The  fixing  of  the  $500  valu- 
ation as  a  condition  of  the  carload  rate  followed  an  accident 
which  occurred  early  in  the  history  of  the  transportation  of 
Georgia  peaches  in  refrigerator  cars.  Some  of  the  refrigera- 
tor cars  in  use  at  that  time  were  top-heavy  when  loaded  and  iced. 
A  train  containing  a  number  of  such  cars  was  derailed  with  the 
result  that  a  loss  of  $5,000  was  sustained  by  the  carrier.  The 
cars  now  used  in  this  traffic  are  not  of  the  top-heavy  type  and 
it  is  shown  that  accidents  resulting  in  serious  loss  are  not  numer- 
ous. 

The  arbitrary  rate  of  $80  per  carload  charged  by  the  New 
York,  Xew  Haven  &  Hartford  Railroad  Company  between  New 
York  and  Boston  was  the  principal  subject  of  investigation  at  an 
adjourned  hearing  in  Boston.  While  the  rate  on  peaches  from 
Georgia  points  to  New  York  City  is  based  on  a  rate  of  81  cents 
per  100,  or  $102  per  carload  for  the  haul  of  1150  miles,  the 
New  York,  New  Haven  &  Hartford  for  the  haul  of  228  miles 
from  the  Harlem  to  Boston  exacts  an  arbitrary  of  $80  per  car^ 
or  almost  one-half  as  much  as  the  charge  from  the  shipping  point 
to  New  York,  although  this  company  transports  the  fruit  only 
about  one-fifth  of  the  total  distance.  In  New  York  the  peaches 
are  unloaded  by  the  railways,  in  Boston  by  the  consignees. 
Were  the  rates  south  of  New  York  similar  to  the  Boston  arbi- 
trary it  would  cost  to  ship  a  carload  of  peaches  from  Macon  to 
New  York  about  $240  instead  of  $162. 

Strawberries  shipped  from  the  South  to  Boston  are  carried  by 
this  company  from  New  York  to  Boston  imder  a  proportion  or 
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division  of  a  through  rate  and  the  record  shows  that  the  carrier 
pays  more  attention  to  the  strawberry  traflBc  than  the  peach,  al- 
though the  latter  pays  the  higher  rate. 

The  service  furnished  by  the  road  is,  to  say  the  least,  no  better 
than  that  furnished  by  the  lines  south  of  New  York.  The 
peaches  for  Boston  and  other  Eastern  points  arrive  in  Jersey 
City  during  the  night.  They  are  loaded  on  floats  which  leave 
the  Jersey  City  teiminal  of  the  Pennsylvania  at  1  a.  m.  Five 
hours  thereafter  they  reach  the  New  York,  New  Haven  &  Hart- 
ford at  the  Harlem  River.  The  basis  of  the  peach  service  to 
Boston  is  train  80  leaving  Harlem  River  at  3  p.  m.  with  35  to 
38  cars  and  one  engine,  and  due  to  reach  Boston  at  3  the  next 
morning.  There  is  no  icing  en  route,  the  last  icing  being  done 
at  Jersey  City.  The  service  of  the  Pennsylvania  ends  when  the 
cars  are  placed  on  the  floats.  In  case  of  delayed  cars  a  special 
is  made  up  for  Boston  which  takes  the  delayed  peaches  and 
enough  other  freight  to  make  up  a  train.  Despite  these  fast 
trains  there  are  some  delays  and  losses  therefrom,  there  having 
been  more  complaints  the  last  season  than  in  former  years. 

Before  the  New  York,  New  Haven  &  Hartford  acquired  the 
Old  Colony  Line,  the  rate  was  $130  per  car  from  New  York  to 
Boston.  When  the  Old  Colony  was  acquired,  the  rate  was  re- 
duced from  $130  to  $100  for  24,000  pounds  minimum,  and  later 
reduced  to  the  present  rate,  arbitrary  $80  for  24,000  minimum. 
In  the  Official  Classification  the  rate  is  48  cents  per  100,  or  $96 
per  car.  The  traffic  in  Georgia  peaches  between  New  York 
and  Boston  is  not  of  the  large  and  steady  volume  which  charac- 
terizes the  traffic  on  the  roads  vsouth  of  New  York,  and  is,  there- 
fore, proportionately  more  expensive.  In  1903  the  New  York, 
New  Haven  &  Hartford  got  8  cars  of  peaches  to  Boston  in  June, 
38  in  July,  3  in  September  and  none  in  October.  Some  West^ 
em  beef  is  hauled  in  this  fast  "perishable"  train  with  peaches 
and  other  perishable  merchandise,  and  on  these  cars  other  than 
peaches  a  pro-rate  is  made.  The  volume  of  beef,  however,  is 
constant  and  steady  throughout  the  year  working  out  a  fair  rev- 
enue which  the  railway  people  claim  could  not  be  done  with  the 
peach  traffic  if  it  were  pro-rated.  While  peaches  pay  $80  per 
car  from  Harlem  River  to  Boston  only  $80  per  car  is  paid 
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upon  beef,  on  which  the  minimum  is  a  little  less  than  on 
peaches.  The  time  and  mileage  are  approximately  the  same  in 
both  lines  of  traffic  and  in  both  the  refrigerator  cars  go  back 
empty.  Strawberries  come  to  New  York  by  water  and  they  are 
pro-rated  to  Boston,  the  rate  being  based  on  competitive  condi- 
tions from  the  South  to  Providence  and  Boston.  Sometimes 
the  strawoerry  traffic  is  better  than  the  peach.  Peaches  must 
be  delivered  in  Boston  at  6 :30  a.  m.  and  the  cars  must  be  on  the 
tracks  at  5 :30.  The  volume  of  the  peach  trade  in  Boston  is  end- 
ed by  9  a.  M.  Two  and  one-half  millions  of  people  are  tribu- 
tary to  the  market  within  a  radius  of  50  miles.  If  a  train  ar- 
rives after  9  a.  m.  there  is  a  loss  of  from  25  cents  to  50  cents  per 
crate  on  the  peaches. 

The  claim  made  by  complainant  that  a  reduction  in  the  arbi- 
trary rate  of  $80  would  work  a  large  increase  in  the  demand  for 
peaches  in  the  Boston  market  and  in  other  Eastern  cities  is  de- 
nied by  the  defendants  who  introduced  testimony  to  the  effect 
that  the  difference  in  the  rates  would  not  be  manifest  in  the  price 
of  the  fruit 

The  New  York,  New  Haven  &  Hartford  for  some  years  past 
has  originated  a  growing  traffic  on  peaches  grown  in  Connecti- 
cut. In  the  season  of  1902,  practically  the  month  of  Septem- 
ber, that  road  took  28  carloads  of  average  weight  15,300  pounds, 
from  Yatesville,  Conn.,  to  Boston  on  which  the  average  earning 
was  $50.48  per  car,  shipped  in  refrigerator  cars,  distance  170 
miles.  If  the  minimum  were  increased  to  24,000  per  car  and 
the  receipts  increased  in  that  proportion  the  rate  would  be  a 
little  higher  for  the  Connecticut  peaches  than  that  received  from 
the  Georgia  fruit.  The  minimum  in  the  case  of  the  Connecti- 
cut peaches  was  placed  at  10,000  for  the  reason  that  the  or- 
chards were  new  and  the  growers  had  to  ship  daily  as  the  fruit 
ripened.  It  was  a  commercial  necessity  and  was  resorted  to  to 
encourage  the  new  industry. 

COXCLUSIOXS. 

We  conclude,  from  the  foregoing  statement  of  facts,  that  the 
regulation  of  defendants,  whereby  the  freight  rate  on  peaches 
and  other  fruits  from  Georgia  points  is  increased  in  proportion 
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to  the  valuation  placed  by  the  shipper  upon  each  carload  of 
fruit,  is  unreasonable,  unjust  and  in  violation  of  the  Act  to  reg- 
ulate commerce.  The  value  of  one  carload  of  peaches  does  not 
materially  differ  from  that  of  another,  and  this  slight  difference 
in  value  affords  no  justification  for  a  variation  of  the  rate.  We 
hold  that,  if  the  fruit  is  damaged  through  the  negligence  of  the 
carrier  while  in  transit,  there  is  no  reason  why  the  carrier 
should  not  be  required  to  respond  in  damages  to  the  full  amount 
of  the  injury  sustained,  without  regard  to  the  valuation  placed 
upon  it.  Such  a  requirement  can  do  no  possible  injustice  to  the 
carrier,  as  the  extent  of  damages  can  be  readily  ascertained  and 
the  damages  recovered  would  in  every  instance  be  fixed  by  the 
amount  of  damages  sustained. 

The  arbitrary  charge  of  $80  per  car  imposed  by  the  New 
York,  New  Haven  &  Hartford  Eailroad  Company  on  the  car- 
riage of  Georgia  peaches  and  other  fruits  from  New  York  to 
Boston,  is  in  our  judgment,  grossly  excessive  and  out  of  pro- 
portion to  the  rate  imposed  by  other  carriers  in  other  sections  of 
the  country  for  performing  a  like  or  equal  service. 

That  this  rate  is  excessive  is  made  apparent  when  we  consider 
that  the  haul  from  New  York  to  Boston  is  part  of  a  through 
service  and  should  be  so  treated  in  the  adjustment  of  rates. 
We,  therefore,  hold  that  this  $80  arbitrary,  per  car.  New  York 
to  Boston,  is  unreasonable,  unjust  and  in  violation  of  the  Act  to 
regulate  commerce.  In  the  view  we  take  of  the  case  $50  per 
car  would  be  a  just  and  reasonable  charge  for  this  service. 

Considering  the  expensive  service  rendered  by  the  carriers  in 
the  transportation  of  peaches  from  Georgia  points  to  Eastern 
markets,  as  shown  in  the  foregoing  statement  of  facts,  we  do  not 
feel  justified  in  condemning  the  rate  per  hundred  pounds,  car- 
loads, from  Georgia  points  to  New  York,  based  upon  a  rate  of 
81  cents  per  100  pounds  from  Atlanta  to  New  York.  This  rate 
can  be  reduced  either  by  lowering  the  rate  itself  or  by  reducing 
the  minimum  carload.  The  peaches  are  shipped  in  crates,  and 
it  is  insisted  by  complainant  that  no  more  than  four  tiers  of 
these  crates  can  safely  be  shipped  in  a  car  for  the  reason  that, 
owing  to  imperfect  refrigeration  in  the  upper  portion  of  the  car, 
fruit  above  the  fourth  tier  is  liable  to  rot,  which  not  only  re- 
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suits  in  injury  to  the  fifth  and  sixth  tiers,  but,  through  infection 
from  these  tiers,  causes  damage  to  the  lower  tiers.  It  is  insist- 
ed, therefore,  that  the  present  minimum  carload  should  be  re- 
duced so  that  the  present  rate  per  hundred  pounds  can  be  secured 
on  a  loading  of  only  four  tiers. 

In  reply  to  this  contention  it  is  clearly  shown  by  the  exhibits 
submitted  by  the  carriers  that  in  the  shipment  of  peaches  from 
Georgia  points  to  New  York,  and  other  Eastern  Markets,  espe- 
cially for  the  year  1903,  the  loading  in  a  great  majority  of  in- 
stances is  greatly  in  excess  of  the  minimum.  Of  cars  of  the 
smaller  size  95%  are  loaded  above  the  minimimi,  while  of  the 
cars  of  the  larger  size  81%  are  loaded  above  the  minimum.  It 
should  1)e  borne  in  mind  that  all  weight  above  the  minimum  is 
carried  free  by  the  roads.  This  fact  it  may  be  readily  under- 
stood is  a  constant  inducement  for  shippers  to  load  the  cars  not 
only  above  four  tiers,  but  also  greatly  in  excess  of  the  prescribed 
minimum.  Should  we  lower  the  present  minimum,  the  result 
would  be  an  increase  in  the  volume  of  this  non-paying  freight 
which  the  roads  would  be  compelled  to  carry.  This,  it  seems  to 
us,  would  be  unjust  in  view  of  the  fact  that  the  carriers,  from 
the  nature  of  the  business,  are  required  to  carry  ten  to  twelve 
thousand  pounds  of  dead  freight  in  the  way  of  ice  utilized  in  re- 
frigeration. The  fact  that  most  of  the  cars  are  loaded  above  the 
minimum  affords  some  proof  that,  in  the  judgment  of  those  en- 
gaged in  peach  culture,  this  product,  when  so  loaded,  can  be 
shipped  in  comparative  safety. 

Complainant  insists  that  the  rate  of  60  cents  from  Atlanta  to 
Charlottesville  shall  be  reduced  so  as  to  conform  to  the  rates  now 
prevailing  from  Atlanta  to  the  Western  markets.  The  rate  from 
Atlanta  to  Charlottesville  is  merely  a  means  adopted  for  con- 
venience in  arriving  at  the  entire  through  rate,  and  fixing  the 
divisions  of  that  rate.  The  through  rate  from  Atlanta  to  New 
York  is  made  as  follows:  Atlanta  to  Charlottesville  60  cents; 
Charlottesville  to  New  York  21  cents,  making  a  total  of  81 
cents,  Atlanta  to  New  York. 

Inasmuch  as  the  public  is  interested  in  the  through  rate  only, 
the  Commission  has  repeatedly  held  that  it  has  nothing  to  do 
with  the  division  of  the  published  through  rate.     While  it  is 
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true  that  the  rate  from  Atlanta  to  Charlottesville  is  out  of  pro- 
portion (distance  alone  considered)  to  the  rate  from  Charlottes- 
ville to  New  York,  it  should  be  remembered  that  the  originating 
line  usually  receives  a  larger  proportion  of  the  through  rate  than 
is  awarded  to  the  line  completing  the  haul,  for  the  reason  that 
the  initial  carrier  not  only  originates  the  freight  but  also  incurs 
the  expense  of  loading  and  other  like  burdens. 

It  is  complained,  also,  that  the  rates  to  the  East  are  out  of 
proportion  to  the  rates  to  Chicago,  Cincinnati,  St.  Louis  and 
other  Western  markets.  By  reference  to  the  finding  of  facts 
it  \n\l  be  seen  that  the  service  utilized  in  the  carriage  of  peaches 
to  Western  markets  is  much  slower  and  in  other  ways  greatly 
inferior  to  the  facilities  furnished  by  the  roads  reaching  the 
Eastern  markets;  moreover,  it  is  shown  by  the  record  that  the 
low  rate  to  the  West  was  made  in  order  to  meet  competitive  con- 
ditions. 

There  has  never  been  an  active  demand  for  the  Georgia  peach 
in  the  Western  markets  and  it  appears  that  the  low  rate  to  the 
West  was  made  in  order  that  the  demand  might  be  increased, 
and  the  Western  roads  thereby  enabled  to  participate  in  this 
traffic.  Notwithstanding  these  low  rates,  however,  the  great 
bulk  of  the  Georgia  fruit  has  continued  to  move  to  the  East 
rather  than  to  the  West.  All  the  circumstances  and  conditions 
surrounding  shipments  to  these  respective  markets  are  so  dissim- 
ilar that  but  little  aid  can  be  derived  from  a  comparison  be- 
tween them.  The  conditions  which  should  be  considered  in  fix- 
ing these  rates  have  been  so  fully  covered  by  the  statement  of 
facts  that  any  further  discussion  of  them  seems  to  us  unneces- 
sarv. 

The  quality  of  the  service  rendered  by  defendants  in  the 
transportation  of  peaches  and  other  fruits  from  Georgia  points 
to  Eastern  markets  seems  to  be  satisfactory.  That  this  service 
is  a  very  costly  one  to  the  carriers,  involving  as  it  does  fast 
time,  prompt  delivery  at  point  of  destination,  the  carriage  of  a 
large  amount  of  non-paying  freight,  the  return  of  the  cars  to 
the  South  without  loads,  and  many  other  conditions  rendered 
necessary  by  the  highly  perishable  nature  of  the  traffic,  can- 
not be  successfully  disputed.  In  view  of  these  considerations 
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we  cannot  say  that  the  established  rate  is  so  excessive  as  to 
call  for  condemnation.  Nor  do  we  feel  justified  in  saying  that 
the  established  minimum  is  unjust  or  imreasonable.  We  reach 
this  conclusion  after  giving  due  consideration  to  the  difficulties 
and  dangers  incident  to  the  production  and  shipment  of  this 
highly  sensitive  and  perishable  fruit  and  the  fact  that  when 
loaded  to  or  above  the  minimum  some  damages  are  liable  to 
occur. 

It  is  apparent  that  the  peaches  before  being  placed  in  the  cars 
are  not  sufficiently  cooled  and  consequently  they  give  off  quan- 
tities of  heat,  thus  neutralizing  in  part  at  least  the  refrigera- 
tion provided.  It  seems  to  us  if  some  means  could  be  adopted 
for  cooling  the  fruit  before  shipment,  the  cars  might  be  loaded 
practically  to  their  capacity  without  incurring  serious  loss. 
However,  this  is  a  matter  the  arrangement  of  which  must  be 
effected,  if  at  all,  by  the  shippers  and  the  carriers  themselves. 

An  order  will  be  issued  directing  that  the  defendants  shall 
cease  and  desist  from  the  practice  of  increasing  the  rate  on 
the  carriage  of  peaches  from  Georgia  points  to  New  York  and 
other  markets  in  proportion  to  the  valuation  placed  upon  the 
carload  by  the  shippers  thereof;  and  directing  that  the  New 
York,  New  Haven  &  Hartford  Railroad  Company  cease  and 
desist  from  charging  an  arbitrary  of  $80  per  car  on  Georgia 
peaches  and  other  fruits  from  the  City  of  New  York,  New 
York,  to  Boston,  Massachusetts. 
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A.  G.  SWAFFIELD 

THE  ATLANTIC  COAST  LINE  RAILROAD  COMPANY 
AND  THE  LOUISVILLE  &  -  NASHVILLE  RAILROAD 
COMPANY. 


Bedded  June  24, 1904. 


1.  Cowpeas,  like  clover  and  other  grasses,  are  sown  and  then  turned  over 
by  the  plow  for  the  purpose  of  soil  improvement,  but  this  is  not  a  rea* 
son  why  cowpeas  should,  in  the  adjustment  of  freight  rates,  be  classed 
as  a  fertilizer,  which  is  applied  directly  to  the  soil;  and  cowpeas  are 
further  distinguished  from  fertilizer  in  that  fertilizer  furnishes  the  car- 
rier much  greater  tonnage,  cowpeas  have  much  greater  value,  and  the 
vine  as  well  as  the  pea  itself  is  used  as  a  food  product. 

2.  The  defendant,  the  L.  &  N.  R.  Co.,  classifies  cowpeas  in  class  D  of  its 

freight  classification,  which  also  includes  grain,  while  the  defendant, 
the  A.  C.  L.,  imposes  a  charge  of  one  cent  higher  than  class  D  rates 
on  cowpeas  shipped  from  South  and  North  Carolina  points  to  New  Or- 
leans. Held:  That  the  charge  exacted  by  the  A.  C.  L.  is  imreascm- 
able  and  unjust  and  that  cowpeas  should  be  placed  by  it  in  class  D 
and  carried  at  the  rate  fixed  for  that  class. 

John  A.  Smith  for  complainant. 
Ed  Baxter  for  defendants. 

Report  and  Opinion  of  the  Commission. 

FiFER,  Commissioner: 

A.  G.  Swaffield,  complainant,  a  grain  broker,  whose  place  of 
business  is  in  New  Orleans,  Louisiana,  states  in  his  petition 
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that  he  institutes  this  proceeding  in  behalf  of  himself  and 
otliers. 

That  the  defendants,  the  Atlantic  Coast  Line  Railroad  Com- 
pany and  the  Louisville  &  Xashville  Railroad  Company,  exact 
the  following  charges  per  100  pounds  for  transporting  cowpeas 
in  carloads  to  New  Orleans;  from  Darlington,  Florence,  and 
Sumter,  South  Carolina,  38  cents,  and  from  Bennettsville,  S. 
C,  40  cents. 

That  cowpeas  are  shipped  in  large  quantities  from  South 
Carolina  and  other  southeastern  states  to  points  in  Louisiana 
for  fertilizing  purposes  and  should  take  rates  as  low  as  rates  es- 
tablished for  other  kinds  of  fertilizers;  that  defendants  by  ex- 
acting charges  for  the  transportation  of  cowpeas  as  already 
stated,  are  subjecting  complainant  and  others  to  imjust  and  un- 
reasonable rates,  unjust  discrimination  and  undue  and  unrea- 
sonable prejudice  and  disadvantage. 

In  their  joint  and  several  answer  the  defendants  admit  that 
the  rate  on  cowpeas,  in  carloads,  from  Darlington,  Florence, 
Sumter  and  Bennettsville,  S.  C,  is  as  set  forth  in  the  petition 
except  tliat,  from  Sumter,  S.  C,  the  rate  to  New  Orleans,  via 
the  Louisville  &  Xashville  Railroad  and  its  connections,  is  44 
cents  and  not  38  cents;  admitting,  however,  that  from  Sumter, 
S.  C,  to  New  Orleans,  La.,  a  rate  of  38  cents  per  100  pounds  is 
available  via  the  Mobile  &  Ohio  Railroad  or  the  Illinois  Central 
Railroad. 

Defendants  admit  that  cowpeas  are  shipped  in  large  quan- 
tities from  South  Carolina  and  other  southeastern  states  to 
points  in  Louisiana;  that  cowpeas  are  planted  for  purposes  of 
soil  improvement  and  may,  therefore,  in  a  sense,  be  said  to  be 
used  for  fertilizing  purposes;  but  deny  that,  considering  the 
manner  in  which  they  are  used  for  such  purposes,  they  should  be 
classed  with  fertilizers  or  that  rates  should  be  applied  on  them  as 
low  as  rates  which  apply  on  fertilizers ;  allege  that,  in  addition 
to  the  use  of  cowpeas  for  purposes  of  soil  improvement,  they  are 
used  extensively  as  food  for  cattle  and  by  many  people  as  an  edi- 
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ble,  which  uses  further  differentiate  the  traffic  in  cowpeas  from 
that  in  fertilizers;  and  aver  that  no  shipments  of  fertilizers  are 
made  from  Darlington,  Florence,  Sumter,  or  Bennettsville,  S. 
C,  to  Ifew  Orleans  or  other  points  in  Louisiana,  and  that  no 
through  rates  on  fertilizers  are  in  force  between  said  South 
Carolina  points  and  Louisiana  points. 

Facts. 

The  cowpea  possesses  the  power  of  taking  nitrogen  from  the 
air  and  adding  it  to  itsdf,  so  that  when  the  vine  is  turned  under 
with  the  plow,  or  its  roots  are  left  in  the  ground,  nitrogen  is 
added  to  the  soil,  which  is  thereby  enriched  to  the  extent  of  100 
to  200  pounds  of  nitrogen  per  acre,  in  addition  to  a  quantity  of 
fertilizing  matter  of  organic  nature. 

In  the  culture  of  cotton  and  sugar  cane  it  is  necessary  to  rotate 
the  crops.  Each  third  year  fertilizer  must  be  furnished  to  give 
back  to  the  soil  that  which  has  been  removed  from  it.  Especial- 
ly is  this  true  of  land  devoted  to  the  producing  of  sugar  cane  and 
cotton.  It  is  estimated  that  not  less  than  500,000  bushels  of 
cowpeas  are  used  each  year  for  this  purpose  in  Louisiana,  of 
wHich  98  per  cent  are  used  in  the  sugar  district;  and  that  100,- 
000  acres  of  the  vines  are  turned  under  in  the  State  annually. 
Clover  turned  down  by  the  plow  is  a  strong  fertilizer,  but  it 
takes  two  years  to  do  its  work,  whereas  the  cow^^ea  takes  but  one. 

The  seed  cowpeas  are  bought  in  Tennessee,  South  Carolina, 
North  Carolina  and  other  southern  states.  They  are  not  raised 
in  Louisiana.  The  Louisiana  planters  do  not  cultivate  the  plant 
for  the  seed  but  for  the  vine,  and  they  buy  seed  peas  of  that 
variety  which  will  produce  the  greatest  quantity  of  vine. 

The  vines  of  the  cowpea  are  used  to  some  extent  as  forage,  but 
the  use  of  the  plant  for  this  purpose  has  been  largely  superseded 
within  the  past  few  years  by  alfalfa,  which  possesses  several  ad- 
vantages over  the  pea.  Charles  Godchaux,  who  cultivates 
20,000  acres,  the  largest  sugar  plantation  in  the  State,  saves  for 
forage  from  25  per  cent  to  30  per  cent  of  the  yield  of  cow^^ea 
vines  upon  his  place. 
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The  Louisiana  sugar  planter  generally  sacrifices  the  feeding 
value  of  the  cowpea  to  get  the  benefit  in  making  a  crop  of  cane, 
which  he  best  aocomplishes  by  plowing  under  the  vine.  How- 
ever, outside  of  the  region  where  cane,  cotton  and  rice  are  the 
principal  crops,  cowpea  hay  is  fed  to  greater  or  less  extent  almost 
everywhere,  and  the  manure  returned  to  the  field  and  used  as 
fertilizer. 

Co^vpeas  are  nutritious  food  for  stock  when  fed  like  grain, 
but  so  long  as  the  peas  are  worth  much  more  than  corn,  oats  and 
other  grains  their  use  for  stock  feeding  is  precluded  on  the 
ground  of  economy. 

Cowpeas  are  used  to  some  extent  as  an  article  of  table  food 
by  both  whites  and  negroes  in  Louisiana,  and  more  generally 
perhaps  in  other  states,  but  cannot  be  regarded  as  a  staple. 

CowT)eas  move  from  points  in  South  Carolina  to  New  Orleans 
on  a  blanket  rate  of  38  cents  per  100  pounds ;  from  North  Caro- 
lina points  to  New  Orleans  40  cents  per  100.  Fertilizer  rates 
are  published  from  Charleston,  but  not  from  the  points  men- 
tioned in  the  complaint.  If  fertilizer  were  offered  to  the  Atlan- 
tic Coast  Line  from  the  points  mentioned  in  the  complaint  to 
New  Orleans,  rates  would  be  made  by  combining  rates  to  and 
from  junction  points  carrying  fertilizer  rates. 

On  combination  with  Charleston  rates  from  the  points  men- 
tioned in  the  petition  to  New  Orleans  would  be  as  follows :  Dar- 
lington, 28  cents  per  100;  Florence,  27^/0  cents  per  100;  Sum- 
ter, 27  cents  per  100,  and  Bennettsville,  29  cents  per  100. 

In  comparison  with  the  rates  now  applied  to  cowpeas  the 
charge  for  their  movement  as  a  fertilizer  to  New  Orleans  would 
be  as  follows : 

As  Fertilizer.  Present  Rate. 

Darlington 28c.  38c. 

Florence 27i  38 

Sumter 27  38 

Bennettsville , 29  40 

The  rate  on  cowpeas  and  the  rate  on  corn,  carloads,  to  New 
Orleans  is  as  follows: 
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From  Cowpeas.  Com  (Class  D). 

Darlington 38c.  37c. 

Florence 38  37 

Sumter 38  37 

Bennettsville 40  37 

It  was  testified  by  the  general  freight  agent  of  the  Atlantic 
Coast  Line  south  of  Charleston  that,  previous  to  this  complaint, 
he  had  never  known  of  a  request  from  any  shipper  at  a  South 
Carolina  point  for  a  commercial  fertilizer  rate  on  cowpeas. 

The  Louisville  &  Nashville  Railroad  for  its  lines  issues  a  clas- 
sification applicable  on  traffic  originating  at  or  destined  to  points 
on  its  line  on  cowpeas  making  it  the  same  as  class  D.  Their 
agent  testified  respecting  this  matter  that,  in  fixing  this  rating 
for  itself,  the  road  felt  it  was  probably  better  to  arrange  the 
matter  by  classification  than  by  special  commodity  rate ;  and  in 
making  the  calculation  as  to  what  it  considered  would  be  proper 
to  fix  on  cowpeas  it  found  that  the  class  D  rate  would  approxi- 
mate the  just  rate. 

Some  of  the  defendants'  witnesses  affirm  that  cowpeas  should 
take  a  higher  rate  than  class-  D  for  the  reason  that  class  D  is 
applied  on  commodities  that  are  very  much  cheaper  than  cow- 
peas. For  instance^  corn  which  is  in  class  D  delivered  at  Sa- 
vannah is  worth  69  cents  per  bushel  and  oats  54  cents,  while  at 
the  same  market  cowpeas  are  worth  about  $1.50  per  bushel. 

The  difference  in  value  between  cowpeas  and  commercial 
fertilizers  is  quite  large.  While  cowpeas  are  worth  at  New  Or- 
leans from  $3.30  to  $4.15  per  100  pounds,  commercial  fertilizers 
are  worth  from  75  cents  to  $1.00  per  100. 

Rates  to  New  Orleans  on  cowpeas  from  Tennessee  points  are 
much  less  than  from  the  Carolinas,  but  this  fact  is  accounted 
for  in  part  at  least  by  the  fact  that  the  distance  from  Tennessee 
points  is  much  less. 

Defendants  have  made  low  rates  on  fertilizers  from  Savannah 
to  points  in  Georgia  and  from  Jacksonville  to  points  in  Florida 
and  from  Charleston  to  points  in  South  Carolina  to  enable  farm- 
ers to  secure  fertilizers  cheap  so  that  the  railways  might  reap 
the  benefit  of  the  increased  production.  The  Atlantic  Coast 
Line  does  not  participate  in  the  movement  of  products  from  New 
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Orleans  and,  therefore,  does  not  make  a  low  rate  on  fertilizers 
to  New  Orleans,  nor  on  cowpeas. 

The  rate  on  cowpeas  from  Charleston  to  New  Orleans  is  24 
cents,  being  lower  than  the  rate  from  Charleston  to  interior 
points,  which  results  from  the  competition  of  the  Clyde  Line  of 
steamers  to  New  York  and  the  ilorgan  Line  to  New  Orleans. 

In  the  Southern  Classification  cowpeas  in  carloads  are  in  the 
Gth  class,  and  less  than  carloads  in  the  5th  class.  When  these 
rates  were  made,  it  was  assumed,  according  to  the  testimony  of 
witnesses  for  the  defendants,  that  the  peas  would  move  in  car- 
loads ;  but  as  a  matter  of  fact,  they  do  move  largely  in  less  than 
carload  lots.  The  minimum  under  the  classification  is  24,000 
pounds,  and  of  30  cars  shipped  from  various  points  to  New  Or- 
leans, 16  cars  w^ere  loaded  under  the  minimum. 

To  produce  the  pea  vine  to  be  used  as  a  fertilizer,  from  one 
and  a  half  to  three  bushels  of  cowpeas,  weighing  from  90  to  180 
pounds,  are  sown  to  the  acre.  ^Yhen  the  standard  commercial 
fertilizer,  cottonseed  meal,  is  used,  from  1,300  to  1,400  pounds 
are  ap])lied  to  the  acre.  As  much  as  20  tons  of  vines  have  been 
cut  from  one  acre  sown  with  cowpeas. 


Conclusions. 

On  the  facts  appearing  in  this  record  we  cannot  agree  with 
the  complainant  that,  in  the  adjustment  of  freight  rates,  cow- 
peas should  be  classed  as  a  fertilizer.  It  is  true  that  in  many 
sections  of  the  country,  especially  in  the  State  of  Louisiana,  this 
product  is  used  for  soil  improvement.  Its  use,  however,  is  simi- 
lar to  that  of  clover  and  other  grasses — it  is  first  sown  and  then 
turned  under  by  the  plow.  It  is  never  applied  to  the  soil  as  is 
done  in  the  case  of  the  well-recognized  fertilizers  of  the  coun- 
try and,  if  the  cowpea  is  to  be  treated  as  a  fertilizer,  we  see  no 
reason  why  clover  seed  should  not  be  classified  in  the  same  way. 
Speaking  from  general  knowledge  one  bushel  of  clover  seed 
will  sow  from  six  to  eight  acres  of  land  and,  if  this  article  should 
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be  treated  as  a  fertilizer  in  rate  making,  the  revenue  derived  by 
the  carrier  would  be  inconsiderable  in  comparison  to  that  re- 
ceived for  carrying  a  commercial  fertilizer  sufficient  to  enrich 
an  equal  amoimt  of  ground.  This  reasoning  will  apply  with  al- 
most equal  force  to  cowpeas.  On  an  average  120  pounds  of  peas 
are  spread  upon  one  acre  of  ground  which  frequently  produces 
twenty  tons  of  vines.  These  vines  are  turned  under  and  in 
this  way  utilized  as  a  fertilizer.  Cottonseed  meal,  one  of  the 
commercial  fertilizers,  is  used  quite  extensively  in  the  State  of 
Louisiana  and  frequently  from  1,300  to  1,400  pounds  of  it  are 
spread  upon  a  single  acre.  Thus  it  will  be  seen  that  the  planter 
can  afford  to  pay  a  higher  rate  on  cowpeas  used  in  the  process 
of  enriching  his  land  than  he  can  afford  to  pay  upon  commercial 
fertilizers;  while,  on  the  other  hand,  the  carriers  would  derive 
inadequate  revenue  froift  the  carriage  of  this  product  if  the  peas 
should  be  treated  as  a  fertilizer  in  rate  making,  as  complainant 
insists  they  should  be. 

There  are  other  facts,  however,  which  still  further  distinguish 
cowpeas  from  fertilizers  in  general  use.  The  vine  is  used  as 
fodder  in  stock  feeding  quite  extensively  throughout  the  south- 
em  states ;  and  the  pea  itself  is  consumed  by  many  as  an  edible 
and  its  use  as  food  is  quite  general.  Again,  the  value  of  cow- 
peas per  hundred  pounds  is  greatly,  in  excess  of  that  of  the  gen- 
eral fertilizer,  a  fact  which  should  be  considered  in  fixing  rates. 

In  view  of  these  considerations  we  feel  that  we  cannot  in  jus- 
tice comply  with  this  prayer  of  complainant's  petition. 

The  Louisville  &  Nashville  and  some  other  roads  have  by  their 
tariffs  placed  cowpeas  in  class  D.  This  is  the  class  that  carries 
the  grain  rate  in  the  Southern  Classification  territory  and  is  one 
cent  lower  per  hundred  pounds  than  the  rate  applied  on  cow- 
peas from  South  and  North  Carolina  points  to  New  Orleans. 
One  of  the  traffic  officials  of  the  Louisville  &  Nashville  testified 
that  he  considered  the  rate  established  by  his  company  equitable 
and  just.  If  this  rate  is  reasonable  and  just  for  that  road,  we 
see  no  reason  why  it  should  not  be  equally  so  for  defendant  car- 
rying this  product  from  Carolina  points  to  New  Orleans. 

It  is  our  conclusion,  therefore,  that  the  other  defendant,  the 
Atlantic  Coast  Line,  should  place  cowpeas  in  class  D  and  that 
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the  present  rate  applied  by  that  company  is  unreasonable  and 
unjust  and  violative  of  the  Act  to  regulate  commerce. 

An  order  will  be  issued  in  accordance  with  the  views  herein 
expressed. 
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No.  620. 

THE  ABERDEEN  GROUP   COMMERCIAL   ASSOCIA- 
TION 

V. 

THE  MOBILE  &  OHIO  RAILROAD  COMPANY. 


Decided  June  25,  1904, 


1.  Defendant  is  justified  in  making  a  lower  scale  of  charges  on  freight  ar- 

ticles from  St.  Louis,  Mo.,  East  St.  Louis  and  Cairo,  111.,  to  Mobile, 
Ala.,  Meridian,  Miss.,  than  for  the  shorter  distances  to  Tupelo,  Aber- 
deen, Columbus,  West  Point  and  Starkville,  Miss.,  by  actual  and  con- 
trolling competition  which  creates  substantial  dissimilarity  in  the  cir- 
cumstances and  conditions  affecting  transportation. 

2.  Defendant's  rates  on  freight  articles  generally  from  St.  Louis,  East  St. 

Louis  and  Cairo  to  Tupelo,  Aberdeen,  Columbus,  West  Point  and  Stark- 
ville arc  not  found  as  a  whole  to  be  reasonable  and  just,  nor  on  the 
other  hand  to  be  altogether  unreasonable,  but  upon  the  facts  of  the  case 
its  rates  upon  grain  and  grain  products  are  unreasonable,  unjust  and 
unlawful  and  should  be  reduced. 

John  M.  Allen,  J.  G.  Millsaps  and  Benj.  McFarland  for  com- 
plainant. 

R.  P.  Williams,  E,  L.  Russell  and  Ed  Baxter  for  defendant. 

Report  and  Opinion  of  the  Commission. 

Yeomans,  Commissioner: 

The  complainant  claims  that  the  rates  charged  by  the  defend- 
ant for  the  transportation  of  freight  from  St.  Louis,  Missouri, 
East  St.  Louis  and  Cairo,  Illinois,  to  Tupelo,  Aberdeen,  West 
Point,  Starkville  and  Columbus,  Mississippi,  hereinafter  desig- 
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nated  as  the  "Aberdeen  Group,"  are  higher  than  the  rates 
charged  by  defendant  from  the  same  points  to  Meridian,  Mis- 
sissippi, and  Mobile,  Alabama,  points  of  greater  distance  in 
the  same  direction  and  on  the  same  line  of  railway,  in  violation 
of  the  provisions  of  the  fourth  section  of  the  Act  to  regulate 
commerce.  That  the  said  rates  charged  from  said  points  of 
origin  to  the  Aberdeen  Group  are  unjust  and  unreasonable,  gen- 
erally and  relatively,  as  compared  with  rates  charged  by  de- 
fendant upon  like  traffic  to  Meridian  and  Mobile,  and  that  com- 
plainant and  others  residing  in  the  Aberdeen  Group  of  towns 
are  thereby  subjected  to  unjust  discrimination  and  undue  and 
imreasonable  prejudice  and  disadvantage;  and  that  Meridian 
and  Mobile,  and  the  merchants,  manufacturers,  dealers  and  ship- 
pers at  said  points  and  their  traffic  are  given  undue  and  unrea- 
sonable preference  and  advantage.  That  the  rates  charged  by 
defendant  for  the  transportation  of  freight  from  the  Aberdeen 
Group  to  points  in  the  surrounding  territory  are  unjust  and  im- 
reasonable, generally  and  relatively,  as  compared  with  rates 
charged  by  defendant  for  like  services  in  the  transportation  of 
like  property  from  St.  Louis,  East  St  Louis,  Cairo,  Mobile  and 
other  points,  by  reason  of  which  complainant  and  the  Aberdeen 
Group  are  subjected  to  unjust  discrimination  and  undue  and 
unreasonable  prejudice  and  disadvantage.  That  the  rates 
charged  and  exacted  upon  traffic  above  described  between  the 
points  named  are  unlawfully  maintained  by  joint  agreement  be- 
tween defendant  and  other  common  carriers  by  rail  competing 
with  it  for  traffic  over  their  respective  lines. 

Complainant  asks  that  the  Commission  make  an  order  com- 
manding defendant  to  desist  from  said  violations  of  law  and 
from  charging  complainant  and  the  Aberdeen  Group  any  other 
than  the  lawful  rate. 

The  defendant  admits  charging  higher  freight  rates  to  the 
Aberdeen  Group  from  St.  Louis,  East  St  Louis  and  Cairo  than 
are  charged  to  Meridian  and  Mobile,  but  denies  that  such  rates 
are  a  violation  of  law;  defendant  also  admits  charging  higher 
rates  from  the  Aberdeen  Group  to  points  in  surrounding  terri- 
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tory  than  are  charged  from  St.  Louis,  East  St.  Louis,  Cairo  and 
Mobile  to  points  of  similar  distance  in  surroimding  territory, 
but  denies  that  such  rates  are  unjust  or  imreasonable  or  in  vio- 
lation of  law;  defendant  also  denies  that  complainant  or  the 
Aberdeen  Group  are  subjected  to  unjust  discrimination  or  undue 
or  unjust  prejudice  or  disadvantage  by  reason  of  any  of  the  acts 
complained  of .    . 

Findings  of  Fact. 


The  complainant  in  this  case,  whose  principal  office  is  in  West 
Point,  Mississippi,  is  an  association  of  commercial  bodies  or  or- 
ganizations of  Tupelo,  Aberdeen,  West  Point,  Starkville  and 
Columbus,  Mississippi,  the  membership  of  which  constituent 
commercial  organizations  are  merchants,  manufacturers,  deal- 
ers and  shippers  at  the  places  named. 

The  defendant  is  a  common  carrier  by  railway  engaged  in 
interstate  traffic  and  operates  the  shortest  line  of  railway  from 
St.  Louis,  East  St  Louis  and  Cairo  to  said  Mississippi  towns 
known  as  the  Aberdeen  Group,  and  Meridian,  Mississippi,  and 
Mobile,  Alabama,  where  its  general  offices  are  located. 

Tupelo  is  located  at  the  crossing  of  the  Mobile  &  Ohio,  and  the 
Kansas  City,  Memphis  &  Birmingham  (otherwise  called  the 
"Frisco  Line").  Aberdeen  has  three  lines  of  railway,  the 
Mobile  &  Ohio,  the  Frisco  and  the  Illinois  Central.  West 
Point  has  three  lines  of  railway,  the  Mobile  &  Ohio,  the  Illinois 
Central  and  the  Southern,  by  which  it  has  direct  communication 
with  the  Mississippi  River  at  Greenville,  150  miles  distant. 
Columbus  has  two  railway  lines,  the  Mobile  &  Ohio 
and  the  Southern;  it  is  located  400  miles  above  Mobile  on 
the  Tombigbee  Kiver,  which  is  navigable  for  boats  for  from 
three  to  seven  months  of  the  year,  and  sometimes  all  the  year. 
Starkville  has  two  railway  lines,  the  Mobile  &  Ohio  and  the 
Illinois  Central.  The  Agricultural  and  Mechanical  College  of 
the  State  of  Mississippi  is  located  there. 
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These  towns  are  located  in  a  rich  agricultural  country,  per- 
haps the  richest  between  Cairo  and  Mobile.  They  have  cotton 
manufactories,  compresses,  banks,  various  manufacturing  en- 
terprises and  a  jobbing  trade,  which  is  carried  on  both  by  rail 
and  wagon  with  nearby  points  and  stations,  the  traffic  by  rail  de- 
pending upon  local  freight  rates. 

Meridian  is  served  by  the  Mobile  &  Ohio,  the  New  Orleans 
&  Northeastern,  the  Alabama  &  Vicksburg,  and  the  Alabama 
Great  Southern.  It  is  a  cotton  market,  has  banks,  manu- 
factories, cotton  compresses,  oil  mills,  cotton  factories,  is  located 
in  an  agricultural  country,  and  its  merchants  carry  on  a  whole- 
sale and  jobbing  trade  by  rail  and  wagon  with  other  towns  in 
that  section. 

Mobile  is  located  on  Mobile  Bay  about  forty-five  miles 
below  the  confluence  of  the  Tombigbee  and  Alabama  rivers. 
It  has  the  following  railway  lines:  The  Mobile  &  Ohio, 
the  Mobile  and  Bay  Shore,  the  Southern,  the  Louis- 
ville and  Nashville  and  the  Mobile,  Jackson  and  Kansas 
City.  It  has  banks,  manufactories,  cotton  compresses,  cot- 
ton factories  and  an  extensive  wholesale  and  jobbing  trade. 
Truck  farming  in  the  vicinity  furnishes  considerable  traffic  to 
northern  points.  The  surrounding  country  is  not  agricultural 
and  there  is  no  grain  product  of  commercial  importance.  There 
is  considerable  export  traffic  from  and  through  Mobile,  and  it 
has  connection  by  steamship  with  American  and  foreign  ports. 
Steamboats  ply  on  the  Mobile,  Tombigbee  and  Alabama  Rivers, 
between  Mobile  and  up-river  points.  Large  pine  forests  near 
the  city  furnish  lumber  for  both  domestic  and  foreign  traffic 
It  is  the  southern  terminus  of  the  Mobile  &  Ohio.  Some 
twenty  or  more  years  ago  there  was  considerable  traffic  by  water 
through  and  from  New  Orleans  to  Mobile,  but  the  construction 
of  an  extension  of  the  Louisville  &  Nashville  from  Mobile 
to  New  Orleans,  and  the  lowering  of  rail  rates  from  St  Louis, 
Cairo  and  other  northern  points  have  driven  water  craft  al- 
most out  of  business  between  the  two  cities. 

A  table  showing  the  population  of  these  cities  and  of  others 
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in  the  same  section  of  country  is  included  in  this  report  for 
the  purpose  of  comparison. 

While  complaint  in  this  case  is  made  generally  against  rates 
charged  on  all  classes  of  freight  from  northern  points  to 
the  Aberdeen  Group  of  towns,  especially  rates  on  bagging 
for  cotton,  cotton  ties,  iron  and  nails,  more  specific  reference  is 
made  to  alleged  excessive  rates  charged  for  the  carriage  of 
grain  products  independently  and  as  compared  with  rates  to 
Meridian  and  Mobile  on  these  commodities. 

By  a  joint  tariff  issued  by  the  Mobile  &  Ohio  on  November 
25,  1901,  taking  effect  December  9,  1901,  to  which  various 
railway  companies  were  parties,  rates  were  increased,  and  it  is 
concerning  this  increase  that  complaint  is  made. 

The  following  tables  show  the  changes  in  rates  on  the  com- 
modities above  mentioned  from  St.  Louis,  Missouri,  East  St. 
Louis  and  Cairo,  Illinois,  to  the  Aberdeen  Group. 


Rates  in  cents  per  100  pounds. 
From  St.  Louis,  Mo.  and  East  St.  Louis,  111. 

Aberdeen,    Miss. 
West  Point,    *' 
Columbus,     '* 
To  Tupelo,  Miss.  Starkville, 


C( 


Jan.  1,  Apr.  1,  Dec.  9,  Jan.  1,  Apr.  1,  Dec.  9, 

1901  to  1901  to  1901  to  1901  to  1901  to  1901  to 

Mar.  31,  Dec.  8,  present  Mar.  81,  Dec.  8,  present 

1901,  1901,  date.  1901,  1901.  date. 

incL  incl.  incl.  incl. 

• 

Fnou?'       \     ^^        *^®  ^*           ^^         *^®  ^ 


\ 


Corn 

Corn  Meal    !•       18  16  22  18  16  28 

OaU 


* 


*From  April  1,  1901,  to  June  15,  1901,  inclusive,  rate  on  Wheat  16  cents  per 
100  pounds. 
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Rates  in  cents  per  100  pounds. 
From  Cairo,  111. 


Aberdeen,  Miss, 

> 

West  Point.  ** 

« 

Columbus.     *' 

, .         ..,..., 

, 

To 

Tupelo,  Miss. 

Slarkvllle,     *' 

Jan.  1, 

Apr.  1, 

Dec.  9, 

Jan.  1, 

Apr.  1, 

Dec.  9o 

1901  to 

1901  to 

1901  to 

1901  to 

1901  to 

1901  t 

Mar.  81, 

,     Dec.  8, 

present 

Mar.  81, 

Dec.  8, 

preeen 

1901, 

1901, 

date. 

1901, 

1901, 

date. 

incl. 

incl. 

incl. 

incl. 

Wheat 
Flour 

■ 

18 

*14 

19 

18 

*14 

20 

Com 

) 

Com  Meal 

[ 

14 

12 

17 

14 

12 

18 

OaU 

) 

*From  April  1,  1901  to  June  15,  1901,  inclusive,  rate  on  Wheat  12  cents  per 
100  pounds. 


Rates  in  cents  per  100  pounds. 
From  St.  Louis,  Mo.  and  East  St.  Louis,  III. 

To  Meridian,  Miss. 


Mobile,  Ala. 


Jan.  1,  Oct.  5.  Dec.  9,  May  19,    Jan.  1,  Dec.  22,    Jan.  2 

1901  to  1901  to  1902  to  190a  to     1901  to  1902  tp  1908  to 

Oct.  4,  Dec.  8,  May  18,  date.         Dec.  21,  Jan.  1,  present 

1901,  1901,  1908,  1902.  1908,  date, 

incl.  incl.  incl.  incl.  incl. 


Wheat 
Flour 

_ 

22 

18 

20 

20              17 

17 

17 

Cora 

Com  Meal 
Oats 

1 

18 

16 

18 

17i            15 

13 

15 

Rates  in  cents  per  100  pounds. 

From  Cairo,  111. 

To  Meridian,  Mi 

iss. 

Mobile,  Ala, 

Jan.  1, 
1901  to 
Oct.  4, 
1901, 
incl. 

Oct.  5. 
1901  to 
Dec.  8, 
1901. 
incl. 

Dec.  9. 
1901  to 
May  18, 
1908. 
incl. 

May  19, 
1908  to 
present 
date. 

Jan.  1, 
1901  to 
Dec.  28, 
1902. 
incl. 

Dec.  24, 
1902  to 
present 
date. 

Wheat 
Flour 

18 

14 

18 

18 

18 

18 

Corn 

Com  Meal 
Oats 

\ 

14 

12 

16 

15i 

11 

18 
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Rates  in  cents  per  100  pounds. 
From  St.  Louis,  Mo.  and  Bast  St.  Louis,  III. 


Flour 


Wiieat 


Corn 


Outs       Corn  Meal 


G 

o    . 

a 

a 
o    . 

a 
c    . 

a 
o    . 

• 

w  « 

*-  « 

—   V 

—   0* 

*■*  o 

s 

u  ^ 

»-!S 

t*^ 

^  n: 

u^ 

a 

To 

S.a 

S.a 

S,s 

g.s 

®  a 

5 

5 

2 

Rate 
per 

2 

Rate 
per 

1 

Rate 
per 

• 

1 

Rate 
per 

• 

Rate 
per 

868 

Tupelo,    Miss.. 

24 

.0184 

24 

.0184 

22 

.0119 

22 

.0119 

22 

.0119 

414 

West  Point,  •* 

25 

.0121 

25 

.0121 

28 

.0111 

23 

.0111 

28 

.0111 

415 

Aberdeen,    ** 

25 

.0120 

25 

.0120 

28 

.0111 

23 

.0111 

28 

.0111 

489 

Starkville,    ** 

25 

.0114 

25 

.0114 

28 

.0105 

2H 

.0105 

28 

.0105 

442 

Columbus,   *' 

25 

.0113 

25 

.0178 

28 

.0104 

28 

.0104 

23 

.0104 

Note. — The  average  distance  from  St.  Louis  to  tlie  points  named  is  416 
miles.  On  basis  of  one  cent  per  ton  per  mile  the  rate  on  the  commodities 
shown  would  be  20.8  cents  per  100  pounds. 


Rates  in  cents  per  100  pounds. 
From  Cairo,  111. 


Flour 


Wheat 


Corn 


Oats       Corn  Meal 


a 
c    • 

a 
o   . 

a 
o    . 

o   . 

a 
o   . 

• 

•a    « 

*..  « 

—   V 

—   V 

^  0) 

CO 

1.  TZ 

►-^ 

u  ZZ 

t**^ 

b  ^ 

o 
a 

To 

g.a 

g.a 

SLS 

g.a 

2LS 

00 

• 

is 

es 

II 

• 

Vk 

3 

c8 

n 

• 

II 

• 

Rate 
per 

5 

Qii 

p: 

« 

Qii 

« 

« 

ff 

Q^ 

214 

Tupelo,    Miss.- 

19 

.0178 

19 

.0178 

17 

.0159 

17 

.0159 

17 

.0159 

260 

West  Point,  *• 

20 

.0154 

20 

.0154 

18 

.0188 

18 

.0138 

18 

.0188 

261 

Aberdeen,    ** 

20 

.0153 

20 

.0158 

18 

.0188 

18 

.0188 

18 

.0188 

285 

Starkville,    ** 

20 

.014 

20 

.014 

18 

.0126 

18 

.0126 

18 

.0126 

388 

Columbus,  *• 

20 

.0189 

20 

.0189 

18 

.0125 

18 

.0125 

18 

.0125 

Note.— The  average  distance  from  Cairo  to  the  points  named  is  262  miles. 
On  ba^^is  of  one  cent  per  ton  per  mile  the  rate  on  the  commodities  shown  would 
be  13.1  cents  per  100  pounds,  or  7.7  cents  per  100  pounds  less  than  the  rate 
from  St.  Louis  and  Elast  St.  Louis,  figured  on  same  basis.  The  present  differ- 
ential of  Cairo  below  St.  Louis  is  5  cents  per  100  pounds. 


As  will  be  seen  a  considerable  reduction  was  made  in  these 
rates  on  April  1,  1901,  which,  it  is  claimed,  was  made  on  ac- 
count of  the  failure  of  crops  in  that  section  and  which  were  to 
10  1.  C.  C.  Kep. 


296  INTERSTATE  COMMERCE  REPORTS. 

remain  in  force  only  temporarily.  On  December  9,  of  the  same 
year  these  rates  were  advanced  and  the  advanced  rates  put  in 
force  at  that  time  are  still  in  effect  and,  as  will  be  noted,  are 
materially  higher  than  the  rates  which  were  in  force  prior  to 
the  reduction  of  April  1,  1901. 

The  advances  made  December  9,  1901,  stated  in  percentages 
were  as  follows:  From  St  Louis  to  Tupelo  over  the  rates  of 
April  1  on  wheat  and  flour,  SSy^  per  cent;  on  com  and  com 
meal  371/2  per  cent.  To  West  Point,  Aberdeen,  Starkville  and 
Columbus  on  wheat  and  flour  39  per  cent;  on  com  and  com  meal 
43.8  per  cent.  From  and  to  same  points  the  advances  of  Decem- 
ber 9  over  the  rates  in  force  prior  to  April  1,  1901,  were  as  fol- 
lows :  To  Tupelo,  on  wheat  and  flour,  9.1  per  cent ;  on  corn  and 
corn  meal  22.7  per  cent.  To  West  Point,  Aberdeen,  Starkville 
and  Columbus,  on  wheat  and  flour  13.7  per  cent,  and  on  com 
and  corn  meal  27.8  per  cent. 

Rates  from  St.  Louis  to  Meridian  are  made  via  the  Mobile 
&  Ohio,  Missouri,  Kansas  &  Texas  and  the  Illinois  Central ;  also 
the  Mississippi  River  to  Vicksburg,  and  thence  by  the  Alabama 
&  Vicksburg  to  Meridian.  Rates  from  St.  Louis  to  Mobile  are 
made  by  the  Mobile  &  Ohio,  the  Louisville  &  Nashville,  and  also 
by  water  lines  via  the  Mississippi,  New  Orleans  and  the  Gulf 
of  Mexico. 

The  regular  rate  on  grain  by  barge  via  Mississippi  River 
from  St.  Louis  to  Vicksburg,  is  10  cents  per  100  pounds,  but 
rates  are  made  as  low  as  7^4  cents  and  the  rate  from  Vicksburg 
to  Meridian  by  rail  is  10  cents  via  the  A.  &  V.  Ry.  All-rail 
shipments  destined  to  Meridian  via  Vicksburg,  are  given  a  pro- 
portional rate  from  Vicksburg  of  3  cents,  while  a  re-billing  rate 
of  3  Yo  cents  is  allowed  by  the  A.  &  V.  to  Meridian  on  shipments 
forwarded  within  sixty  days  after  arrival  at  Vicksburg. 

There  is  no  regular  line  of  steamboats  for  the  transportation 
of  freight  from  St.  Louis  or  Cairo  to  Vicksburg  or  New  Or- 
leans, though  there  arc  occasional  ^*tramp"  boats.  Transporta- 
tion by  barge  is  quite  limited,  as  the  stage  of  water  in  tlie  Miss- 
issippi River  will  not  pennit  of  full  barge  loads  for  more  than 

10  L  C.  C.  Rep. 


ABERDEEN  COMMEKCIAL  ASSO.  V.  M.  <fe  O.  B.  CO.  297 

four  or  five  months  in  the  year.  Less  than  one  twenty-fifth 
of  the  grain  and  grain  products  received  at  Vicksburg  comes 
down  by  the  river. 

Kate  schedules  established  for  the  Aberdeen  Group,  as 
well  as  to  all  junction  points  in  the  surrounding  coun- 
try, are  made  through  agreement  or  understanding  arrived 
at  by  representatives  of  various  roads,  forming  an  association 
of  common  carriers  who  meet  and  consider  the  subject ;  and  the 
rates  thus  made  are  generally  closely  adhered  to. 

These  rates  to  the  Aberdeen  Group  are  made  and  adopted  by 
the  Southeastern  Mississippi  Valley  Association,  which  is  com- 
posed of  the  following  companies:  Alabama  Great  Southern, 
Alabama  &  Vicksburg,  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific; Illinois  Central,  Illinois  Central  R.  R.  Co.,  (Louisville 
Division);  Kansas  City,  Memphis  &  Birmingham;  Louisville 
&  IN'ashville,  Memphis  &  Charleston,  Mobile  &  Ohio ;  JSTashville, 
Chattanooga  &  St.  Louis ;  New  Orleans  &  Northeastern,  South- 
em,  and  Yazoo  &  Mississippi  Valley. 

This  schedule  includes  all  kinds  of  freight  except  local  freight 
and  coke,  bituminous  coal,  cotton  and  export  and  import  traffic. 

Rates  to  Corinth,  Tupelo,  Columbus,  Aberdeen,  West  Point 
and  Starkville  are  governed  by  this  agreement. 

The  agreement  also  has  the  following  clause:  "It  is 
understood  that  on  traffic  to  and  from  the  territory  south 
and  east  of  the  line  Jellico,  Birmingham,  Selma,  and  Mont- 
gomery to  Pensacola,  including  junction  points  on  the  Alabama 
Mineral  Division  of  the  L.  &  N.  R.  R.  (Attalla  to  Calera  in- 
clusive), this  Association  shall  co-operate  with  the  Southeastern 
Freight  Association." 

At  the  time  of  the  adoption  by  the  association  of  the  articles 
of  agreement,  the  Mobile  &  Ohio  expressly  excepted  and 
eliminated  Meridian  and  Mobile  from  the  agreement  Mr.  Poe, 
general  traffic  manager  of  the  Mobile  &  Ohio,  said  in 
his  testimony  before  the  Commission :  "We  do  not  want  to  put 
Meridian  in  unless  Jackson,  Mississippi,  is  in,  and  the  Alabama 
&  Vicksburg  Ry.  Co.,  declined  to  put  Jackson  in."     Another 
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reason  assigned  by  Mr.  Poe  why  Meridian  was  not  included  was 
because  it  was  reached  by  the  Southern  Railway,  which  was  a 
member  of  another  association  (the  Southeastern  Freight  As- 
sociation), of  which  the  Mobile  &  Ohio  was  not  a  member.  Mr. 
Miller,  general  freight  agent  of  the  Mobile  &  Ohio,  stated  in 
his  testimony  that  the  A.  &  V.  Ey.  would  not  consent  to  Jackson 
being  included ;  but  Meridian  and  Jackson  are  only  a  few  miles 
apart,  and  they  compete  very  closely ;  and  the  M.  &  O.  "did  not 
want  to  restrain  it  at  the  one  and  not  at  the  other." 

Mobile  is  not  covered  by  any  association. 

The  Alabama  &  Vicksburg  is  located  entirely  within  the 
State  of  Mississippi,  and  traflSc  orignating  at  Vicksburg,  its 
western  terminus,  and  carried  to  Meridian  is  not  interstate 
traflBc ;  but  it  is  the  terminal  portion  of  a  line  from  St.  Louis, 
of  which  the  Illinois  Central  and  the  Yazoo  &  Mississippi  Valley 
roads  form  the  rest  of  the  line.  It  is  also  the  terminal  part  of 
the  line  from  Kansas  City,  formed  by  the  Missouri,  Kansas  & 
Texas,  the  Vicksburg,  Shreveport  and  Pacific,  and  the  Alabama 
&  Vicksburg  roads. 

West  Point  and  Columbus  are  stations  on  the  branch  of  the 
Southern  Railway  extending  from  Greenville  on  the  Miss- 
issippi River  to  Birmingham,  and  are  located  150  and  168 
miles  respectively  from  Greenville.  Similar  facilities  for  river 
traffic  are  found  at  Greenville  to  those  that  Vicksburg  enjoys, 
but  this  fact  does  not  seem  to  have  any  effect  to  lower  rates  to 
West  Point  or  Columbus. 

The  Mobile  &  Ohio,  was  the  first  rail  line  constructed 
to  Meridian  and  Mobile  and  is  the  short  distance  line  from 
Cairo,  St.  Louis  and  also  Kansas  City  (through  its  western  con- 
nections) to  both  Meridian  and  Mobile. 

The  rail  rates  on  grain  from  Kansas  City,  St.  Louis  and 
Cairo  to  Xew  Orleans  are  the  same  as  the  rail  rates  to  Mobile. 

Boats  between  Xew  Orleans  and  Mobile  carry  lumber,  rosin 
and  some  other  articles ;  they  do  not  carry  grain,  but  no  doubt 
would  do  so  if  the  rate  margin  would  justify  it.  Grain  is  car- 
ried by  barge  from  St.  Louis  to  Xe\v  Orleans  as  low  as  71/2  cents 
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per  100  pounds,  and  the  rate  by  rail  via  the  L.  &  N.,  New  Or- 
leans to  Mobile,  is  10  cents  per  100  pounds,  but  grain  is  seldom 
carried  by  rail  between  the  two  points. 

There  is  a  joint  tariff  to  which  the  defendant  and  other  roads 
are  parties  in  effect  from  St.  Louis,  East  St.  Louis,  Kansas 
City  and  Omaha  to  Mississippi  Valley  points,  Hickman,  Mem- 
phis, Baton  Rouge,  Mobile  and  other  points;  but  this  is  not 
issued  by  the  S.  E.  M.  V.  Association. 

Formerly,  rates  from  St.  Louis  and  Cairo  to  Mobile  were 
higher  than  to  New  Orleans  and  lower  Mississippi  landings, 
but  the  M.  &  O.,  wishing  Mobile  to  control  trade  to  certain 
territory,  contended  that  rates  from  northern  centers  and  river 
crossings  should  be  the  same  as  to  New  Orleans.  This  reduction 
was  opposed  by  the  L.  &  N.,  and  other  lines,  but  the  lower 
basis  was  finally  placed  in  effect  by  the  M.  &  O.,  and  has 
since  been  maintained.  It  was  a  question  of  market  rather  than 
water  competition.  No  steamship  line  ever  competed  with  the 
railways  for  the  carriage  of  grain  and  grain  products,  and  like 
heavy  goods  or  hardware,  into  Mobile. 

Cotton  consigned  over  the  M.  &  O.  from  the  Aberdeen  Group, 
to  eastern  or  northeastern  markets  or  mills,  is  carried  under 
joint  tariffs  made  by  the  initial  road  and  its  eastern  connections. 

It  was  shown  that  at  the  junction  points  above  named  an 
effort  had  been  made,  under  some  sort  of  an  agreement  or  ar- 
rangement, to  pool  or  divide  evenly  this  cotton  freight,  which, 
though  not  capable  of  exact  division  was  practically  apportioned 
among  the  roads,  and  the  percentage  of  shipments  made  by  each 
road  was  reported  to  the  traffic  management  of  the  roads  in- 
terested. If  a  road  received  more  than  its  agreed  quota  of  such 
freight,  it  was  equalized  by  turning  over  freight  subsequently 
offered  whenever  opportimity  occurred,  but  a  road  never  re- 
fused to  carry  such  freight  when  requested  to  do  so  by  the 
shipper.  This  practice  was  encouraged  by  the  action  of  the 
railroad  association  through  whose  machinery  the  rates  were 
established  as  heretofore  stated.  Several  carriers  in  this  terri- 
tory, including  one  of  the  parties  to  the  above  transaction,  were 

10  I.  C.  C.  Rep. 


300  IKTERSTATE  COMMERCE  REPORTS. 

indicted  about  the  time  of  the  hearing  of  this  case  for  alleged 
division  of  cotton  freights. 

Cotton,  shipped  from  Vienna  by  boat  to  Columbus  and  thence 
by  rail  to  the  Carolina  mills,  is  charged  69  cents  per  100  pounds^ 
compression  included,  whereas,  if  carried  down  the  river  to 
Demopolis  and  put  on  the  rails  there,  the  through  charge  is  only 
43  cents,  compression  included,  while  the  through  distance  by 
both  routes  is  about  the  same. 

Some  arrangement  or  agreement  was  made  by  the  M.  &  O. 
and  other  roads  centering  at  Montgomery  by  which  the 
boats  agreed  not  to  carry  cotton  down  the  river  to  Mobile,  which 
has  decreased  the  amount  of  cotton  carried  by  boat.  However* 
an  independent  boat  line  has  been  nmning,  which  is  not  a  party 
to  the  agreement.  This  agreement  has  been  in  force  about  three 
years.  It  has  prevented  the  movement  of  cotton  to  Mobile  and 
directed  it  east  from  Montgomery,  but  there  was  no  increase  in 
rates  on  cotton  to  Montgomery  or  Mobile. 

The  Tombigbee  River  is  navigable  for  from  four  or  five 
months  to  ten  or  twelve  months  of  the  year  for  boats  of  225  tons 
capacity.  Three  or  four  boats  carry  freight  betw^een  points  on 
the  river. 

At  existing  rates  freight  may  be  shipped  by  rail  from  St. 
Louis  via  the  M.  &  C,  to  Mobile  and  thence  back  up  the 
river  by  boat  to  a  point  forty  miles  from  Columbus,  for  a  less 
rate  than  it  can  be  shipped  to  Columbus  and  thence  by  the  river 
to  destination. 

The  following  table  shows  the  population  of  the  Aberdeen 
Group  separately  and  combined,  also  of  other  towns  in  the 
same  section  of  country  and  of  similar  distances  from  St  Louis, 
and  of  Meridian  and  Mobile  as  given  by  the  U.  S.  Census  of 
1890  and  1900. 

1890  1900  Gain  or  Loss  Per  Cent. 

Columbus 4,559  6,484                1,925  42 

Tupelo 1,477  2,118                  641  42 

West  Point 2,762  3,193                   431  16 

Starkville 1,725  1,986                  261  16 

Aberdeen 3,449  3,434                     16  .045 

Aggregate 13,972      17,315  3,343  26 
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1890  1900  Gain  or  Loss    Per  Cent 

<5reenville 6,558  7,042  484  7 

Jackson,  Miss 6,920  7,816  ^        1,896  32 

Holly  Spring 2,246  2,815  *           569  20 

Cullman 1,017  1,255  238  23 

Decatur 2,765  3,114  349  12 

Aggregate 18,506  22,042  3,536 

Meridian 10,024  14,050  3,426  32 

Mobile  .  . 31,076  38,469  7,393  23 


Statement  showing  proportion  of  grain  as  compared  with 
other  freight  received  at  Mobile  and  the  Aberdeen  Group,  dur- 
ing the  months  of  January,  February  and  March,  1902. 


MOBILE,   ALA. 

January  February  March 

Grain 25,333,000  14,176,000  14,200,000 

Other  Freight 48,529,000  40,237,000  47,489,000 

Total 73,962,000  54,413,000  61,689,000 

COLUMBUS,  MISS. 

January  February  March 

Grain 602,000  662,000  1,207,000 

Other  Freight 9,124,000  5,751,700  7,853,000 

Total 9,726,000  6,413,700  9,060,000 

STARKVILLE,  MISS. 

January  February  March 

Grain 195,000  73,600  252,000 

Other  Freight 1,412,300  1,496,000  1,049,000 

Total 1,607,300  1,568,600  1,301,000 
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WEST  POINT,  MISS. 

January 

Grain 308,000 

Other  Freight 5,810,600 

Total 6,118,600 


February 

276,000 
5,222,000 

5,498,000 


March 

443,000 
6,459,000 

6,902,000 


ABERDEEN,  MISS. 

January 

Grain 127,000 

Other  Freight 1,214,000 

Totel 1,341,000 


February 

188,000 
1,481,000 

1,669,000 


March 

366,000 
974,000 

1,340,000 


TUPELO,  MISS. 

January 

Grain 237,000 

Other  Freight 5,999,000 

Total 6,236,000 


February 

106,000 
3,219,000 

3,225,000 


March 

222,000 
4,249,000 

4,471,000 


STATEMENT  OF  FREIGHT  TRAFFIC,  SHOWING  TONS  AND  REVE- 
NUE ON  ALL  CLASSES  RECEIVED  AT  MOBILK,  MERIDIAN 
AND  THE  ABERDEEN  GROUP,  FOR  THE  YEARS  OF  1900  AND 
1901,   AND   THE   FIRST   FOUR   MONTHS  OF   1902. 


Four  months 

1902 

1901 

1900 

Tons 

Revenue 

Tons 

Revenue 

Tons 

Revenue 

Mobile 

131,330  $206,821.09  387,556  $682,619.43  385,939 

$752,638.15 

Meridian  .   . . 

64,797 

125,194.73 

193,549 

370,550.35 

175,835 

355,613.76 

Starkville  .   . 

2,7«3 

5,764.57 

15,152 

25,119.64 

9,397 

22,813.32 

Columbus  .  . 

10,840 

25,959.60 

36,614 

83,479.68 

36,677 

89,057.52 

West  Point  . 

7.775 

13,329.83 

34,732 

65,152.85 

26,028 

58,724.56 

Aberdeen  .  .  . 

3,175 

8,013.93 

8,297 

21,831.69 

10,122 

30,899.57 

Tupelo 

8,831 

20,110.83 

37,605 

99,214.60 

26,415 

72,874.98 
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STATEMENT  OF  FREIGHT  TRAFFIC,  SHOWING  TONS  AND  REVE- 
NUE ON  ALL  CLASSES  FORWARDED  FROM  MOBILE,  MERI- 
DLVN  AND  THE  ABERDEEN  GROUP  FOR  THE  YEARS  OF  1900 
AND  1901,  AND  THE  FIRST  FOUR  MONTHS  OF  1902. 

Four  months 


1902                            1901 

1900 

Tons        Revenue       Tons       Revenue 

Tons        Revenue 

Mobile 

69J68  $160,749.14  179,675  $536,076.11 

153,853  $452,798.76 

Meridian  .  .  . 

160,920     292,066.60  371,264    685,470.16  401,528     655,194.73 

Starkville  .   . 

937         2,845.63       3,339        9,119.23 

2,374        9,385.04 

Columbus  .  .  . 

42,548       65,437.79     56,490       87,939.16 

41,063       69,074.40 

West  Point .  . 

18,382       23,235.78    37,676      47,743.19 

27,847      35,851.38 

Aberdeen  .... 

10,939         7,439.55     29,016       30,072.55 

23,694      26,396.61 

Tupelo 

10,834       22,566.25     30,211       50,439.34 

30,941       58,590.50 

The  Report  on  Statistics  of  Eailroads  compiled  by  the  Com- 
mission for  the  year  ending  June  30,  1902,  shows  the  following 
figures  for  the  revenue  per  ton  per  mile  received. 

Average  of  all  the  roads  in  the  United  States 757 

Average  of  the  roads  in  Group  V 816 

The  M.  &  O.  total  mileage 597 

The  M.  &  O.  lines  south  of  Cairo,  which  include  all 

of  the  roads  in  Group  V 633 

From  annual  reports  of  the  Mobile  &  Ohio  for  the  years  named. 


Grow  earnings 
Year  from  opera- 
ending  tion  and  other 
June  80.  income. 

1896 $3,620,0^5.37 

1897 3,872,758.00 

1898 4,208,460.12 

1899 4,542,002.28 

1900 5,990,242.77 

1901 6,260^32.40 

1902 6,643,522.80 

y  Deficit 
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Less  operating 
expenses  ana 

(ieductinns 
from  income. 

$3,529,473.60 
3,853,439.25 
4,158,841.65 
4,506,646.70 
5,938,859.91 
6,277,577.02 
6,519,472.58 


Surplus 
from  opera- 
tions of 
year. 

$90,591.77 
19,318.75 
49,618.47 
35,355.58 
51,382.86 
yl7,044.02 
124,050.22 
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The  report  of  the  Southern  Ry.,  year  ending  June  80,  1902, 
shows, — 

Ownership  of  $4,932,600   (or  64  per  cent) 
Out    of  7,680,000    outstanding    of 

Mobile  &  Ohio  Capital  Stock, 
•  and 

Shows  o^vnership  of  $7,949,500  (or  37  per  cent) 

Out  of  21,469,545  outstanding  of 

Mobile  &  Ohio  Mortgage  Bonds. 

Beside  the  latter  amount  there  is  outstanding  of  funded  debt 
of  the  M.  &  O. 

Miscellaneous    obligations   $2,500,000.00 

Income  bonds   1,763,000.00 

Equipment  trust  obligations  ....     2,478,765.56 

The  stocks  and  bonds  of  the  M.  &  O.  OAVTied  by  the  Southern 
Ry.  appear  in  the  report  of  the  latter  company  in  sections  cov- 
ered by  the  following  explanation :  "Pledged  under  Southern 
Railway  Co.  Consolidated  Mortgage,  pledged  under  other  Mort- 
gages or  agreements,  or  held  in  Treasury  for  control  of  sub- 
sidiary properties  in  Southern  Railway  System,  or  held  as 
muniments  of  title." 

The  following  statement  is  taken  from  page  15  of  the  an- 
nual report  of  the  Mobile  &  Ohio  for  the  year  ending  June  30, 
1902 :     "The  Southern  Railway  Company  does  not  appear  upon 
the  books  of  the  Mobile  &  Ohio  Railroad  Company  as  a  stock- 
holder of  record,  and  therefore  the  Mobile  &  Ohio  Railroad 
Company,  as  such,  has  no  knowledge  of  the  subject.     .     .     . 
"The  holding  of  record  of  a  large  majority  of  the  Mobile  &  Ohio 
Railroad  Company's  stock  is  lodged  with  the  Farmer's  Loan 
and  Trust  Company,  of  New  York,  under  a  debenture  deed 
of  trust  dated  first  of  May,  1879,  and  this  stock  stands  upon 
the  books  of  the  Company  in  the  name  of  the  Farmer's  Loan 
and  Trust  Company. 
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*^It  is  a  matter  of  public  knowledge,  however,  that  a  large  ma- 
jority of  the  holders  of  the  stock  certificates  of  the  Mobile 
&  Ohio  Railroad  Company  did  sell  their  certificates  prior  to 
June  30,  1901,  to  the  Southern  Railway  Company,  and  it  is 
understood  that  the  Southern  Railway  Company  has  issued 

against  such  certificates  its  Mobile  &  Ohio  Stock  Trust  certifi- 
cates secured  by  a  pledge  of  the  Mobile  &  Ohio  Railroad 
Stock  Certificates  to  the  Guaranty  Trust  Co.,  of  New  York, 
and  that  the  position  of  the  Mobile  &  Ohio  Stock  Certificates 
was  reported  to  the  Interstate  Commerce  Commission  in  the 
Southern  Railway  Company's  report  to  the  Commission  for 
the  year  ended  June  30th,  1901,  on  page  37.  The  transac- 
tion is  also  set  forth  on  pages  6  and  14  of  annual  report  of  the 
Southern  Railway  to  its  stockholders  for  the  year  ended  June 
30,  1901." 

Conclusions. 

There  are  two  questions  presented  for  determination  in  this 
case:  First,  the  alleged  unlawful  discriminations  in  favor  of 
Mobile  and  Meridian  and  against  Tupelo,  Aberdeen,  Columbus, 
West  Point  and  Starkville,  herein  designated  as  the  "Aberdeen 
Group,''  by  the  higher  scale  of  rates  to  the  five  cities  last  named 
than  to  Mobile  and  Meridian  on  traflSc  from  St.  Louis,  East  St. 
Louis  and  Cairo. 

Both  at  Meridian  and  Mobile  defendant  is  confronted  by 
competition  of  transportation  that  is  actual,  substantial  and 
controlling.  The  circumstances  and  conditions  existing  at  towns 
in  the  Aberdeen  Group  and  Meridian  and  Mobile  are  sub- 
stantially dissimilar. 

We  must  be  guided  by  the  established  interpretation  of  the 
law  by  the  courts  in  which  the  validity  of  all  contested  orders 
of  the  Commission  must  be  determined.  In  view  of  this  judi- 
cial interpretation  of  the  provisions  of  the  third  and  fourth 
sections  of  the  Act  to  regulate  commerce  relating  to  discriraina- 
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tions,  it  is  not  believed  that  upon  the  facts  appearing  the  Com- 
mission could  make  an  order  that  would  be  effective  condemning 
the  discriminations  found  in  this  case  as  unreasonable. 

The  other  question  is  that  of  the  alleged  unreasonableness  of 
the  rates  on  all  commodities  from  St.  Louis,  East  St.  Louis  and 
Cairo  to  the  Aberdeen  Group,  and  of  the  rates  from  these 
five  cities  on  interstate  traffic  to  all  points  covered  by  the 
distance  tariff  schedule  of  the  defendant  company  designated 
as  "I.  S.  3058."  It  will  be  observed  that  this  allegation  of  the 
complaint  is  sweeping  and  general,  applying  to  all  traffic  be- 
tween the  points  indicated  in  Mississippi  and  numerous  other 
points  in  several  States,  as  well  as  from  St.  Louis,  East  St 
Louis  and  Cairo  to  the  said  five  points  in  Mississippi.  While 
we  do  not  feel  warranted  in  making  a  finding  to  the  effect  that 
all  these  rates  are  reasonable  and  just,  we  do  not,  on  the 
other  hand,  feel  justified,  upon  the  testimony  at  hand,  in  find- 
ing that  they  are,  as  a  whole,  unreasonable.  The  rates  shown 
in  the  distance  tariff  above  mentioned  are,  on  some  articles,  less 
than  the  rates  fixed  by  the  Mississippi  commission,  while  on 
others  they  are  materially  higher,  and  upon  many  others  they 
are  the  same.  But  the  testimony,  except  as  hereinafter  stated^ 
does  not  disclose  the  information,  in  respect  to  the  circumstances 
and  conditions  affecting  the  different  classes  and  numerous 
articles  of  freight  and  the  business  as  conducted  between  the 
different  points  involved  in  various  directions,  necessary  to  en- 
able us  to  satisfactorily  determine  the  question  as  applied  to 
the  different  rates,  in  the  event  that  some  may  be  reasonable  and 
just  and  others  not,  which  may  be  the  fact.  This,  however,  is 
not  true  in  respect  to  certain  rates  on  grain  and  grain  products 
in  carload  shipments  from  St.  Louis,  East  St.  Louis  and 
Cairo  to  the  Aberdeen  Group.  As  shown  before  the^e 
rates  on  grain  and  grain  products  are  such  that  they 
approximate  11/4  cents  per  ton  per  mile  from  St,  Louis^ 
about  400  miles  haul.  This  is  about  twice  as  much  per  ton  per 
mile  as  the  average  of  all  rates  on  the  freights  carried  by  the 
defendant  road,  and  nearly  twice  as  much  as  the  average  upon 
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all  roads  in  the  United  States.  Grain  in  carloads  is  usually 
loaded  and  unloaded  by  the  shippers  or  consignees.  Cars  are 
susceptible  of  heavy  loading  with  these  articles.  They  often 
move  in  train  loads  and  are  generally  carried  throughout  the 
country  at  relatively  low  rates  as  compared  with  other  articles. 
Especially  is  this  true  in  respect  to  long  hauls. 

It  appears  to  us  that  rates  resulting  from  a  reduction  of  three 
cents  per  hundred  pounds  and  approximating  one  cent  per  ton 
per  mile  on  these  articles  for  the  distances  from  St  Louis, 
and  East  St.  Louis,  to  the  designated  points  of  destination 
in  Mississippi,  would  be  liberal  and  sufficiently  high. 

The  distances  from  Cairo,  111.,  to  these  Mississippi  points 
respectively  being  materially  less,  the  rates  in  force  upon  each 
of  the  articles  under  consideration  are  five  cents  less  per 
hundred  pounds  than  from  St.  Louis,  and  we  see  no  reason  to 
criticise  this  differential. 

The  following  table  indicates  what  rates  on  the  several  arti- 
cles in  question  would  result  from  the  reduction  above  stated. 


From 


Rates  in  cents  per  100  pounds. 
St.  Louis,  Mo.  and  East  St.  Louis,  111. 
Flour         Wheat  Corn  Oats 


2**' 

Q  o 

u 


To 


90 


a 

o  . 

0)  a 

"5  a 


V 

i 


a 
o    . 

Is 


a 

Urn  Z^ 

a" 


a 


Corn  Meal 

o 


,5    :§"  (3    (S"  (2    5 


868  Tupelo.    Miss. 

414  West  Point,'* 

416  Aberdeen, 

489  Starkville. 

442  Columbus, 


t  < 


ti 


21  .0114  21  .0114 

22  .0106  22  .0106 
22  .0106  22  .0106 
22  .01  22  .01 
22  .0097  22  .0097 


19  .0108 

20  .0097 
20  .0096 
20  .0091 
20  .00905 


19  .0108 

20  .0097 
20  .0096 
20  .0091 
20  .00905 


19  .0103 

20  .0097 
20  .0096 
20  .0091 
20  .00905 


Average  rate  per  ton  per  mile  .0991. 


Rates  from  Cairo  on  these  articles  to  the  destinations  indi- 
cated, five  cents  less  per  hundred  pounds,  would  produce  a  rate 
per  ton  per  mile  somewhat  higher  upon  the  average  than  one 
cent,  but  this  is  believed  to  be  justified  on  account  of  the  sub- 
stantially shorter  distances  involved. 
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We  conclude  upon  the  facts  that  the  present  rates  charged  on 
wheat,  flour,  com,  com  meal,  and  oats,  from  St.  Louis,  Mo., 
and  East  St  Louis  and  Cairo,  HI.,  to  the  said  points  in  Miss- 
issippi, namely,  Tupelo,  Aberdeen,  West  Point,  Columbus  and 
Starkville,  are  unreasonable,  unjust  and  unlawful,  and  that  the 
defendant  should  cease  and  desist  from  charging  and  enforcing 
the  same. 

An  appropriate  order  will  be  made  pursuant  to  the  findings 
and  conclusion  herein. 

10  L  C.  C.  Rep. 


MATTER  OF  ALLOWANCES  TO  ELEVATORS.  309 


No.  687. 


IN  THE  MATTER  OF  ALLOWANCES  TO  ELEVATORS 
BY  THE  UNION  PACIFIC  RAILROAD  COMPANY. 


Decided  June  25,  1904, 


The  U.  P.  R.  Co.  entered  into  contracts  with  P.  &  Co.  under  which  the 
latter  erected  grain  elevators  at  Council  Bluffs  and  Kansas  City  for  the 
transfer  of  grain  at  those  terminals  of  the  U.  P.  System,  and  for  the 
service  of  transferring  grain  by  elevator  at  said  points  the  U.  P.  agreed 
to  pay  P.  &  Co.  iVi  cents  per  100  lbs.  Corporations  controlled  by  P. 
&  Co.  were  formed  to  conduct  the  elevators  at  each  point.  P.  &  Co.  are 
large  buyers  and  shippers  of  grain  in  the  northern  and  western  grain 
producing  states  and  control  a  large  number  of  country  elevators. 
In  making  this  arrangement  the  U.  P.  acted  in  good  faith,  and  the 
facts  indicate  that  1^4  cents  per  100  lbs.  is  not  an  excessive  charge 
for  the  service  as  conducted  by  the  elevator  companies.  The  real  com- 
plainants in  the  proceeding  are  carriers  competing  with  the  U.  P. 
who  claim  that  if  this  arrangement  is  not  declared  illegal  they  will  be 
compelled  to  make  similar  allowances  at  transfer  points  on  their  lines, 
and  no  shipper  nor  any  dealer  in  competition  with  P.  &  Co.  has  ap- 
peared to  complain  or  protest  in  any  manner  against  this  arrange- 
ment.   Held : —  # 

1.  That  the  compensation  paid  for  the  elevator  or  transfer  service 
is  not  unreasonable. 

2.  That  the  U.  P.  is  entitled  to  perform  the  work  itself  or  hire  it 
done  by  others  and  is  not  legally  at  fault  or  guilty  of  wrong  doing  be- 
cause incidentally  those  employed  by  the  carrier  to  transfer  the  grain 
are  aided  more  or  less  in  another  line  of  business  in  which  they  are  en- 
gaged. 

3.  That  any  injury  or  detriment  resulting  to  rival  carriers  under 
the  arrangement  is  something  which  the  law  does  not  seek  to  prevent. 

/.  N.  Baldwin  and  J.  C.  Stubbs  for  Union  Pacific  R.  R.  Co. 

M.  B.  Koon  and  Frank  Hagerman  for  Omaha  Elevator  Com- 
pany and  Midland  Elevator  Company. 

Gardiner  Lathrop  for  Atchison,  Topeka  &  Santa  Fe  Ry.  Co. 
101.  C.  C.  Rep. 
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Repoet  and  Opinion  of  the  Commission. 

Knapp^  Chairman: 

Acting  upon  information  in  the  nature  of  informal  complaint 
the  commission  instituted  this  inquiry  on  its  ovm.  motion  to 
ascertain  the  facts  respecting  allowances  by  the  defendant  com- 
pany to  the  owners  of  certain  elevators  and  to  determine 
whether,'  as  is  claimed,  those  allowances  are  in  violation  of  law. 

The  Union  Pacific  Railroad  Company  operates  an  extensive 
system  of  railways  in  the  states  of  Nebraska,  Kansas,  Colorado, 
Wyoming  and  Utah.  The  principal  line  of  this  system  extends 
from  Council  Bluffs,  Iowa,  to  Ogden,  Utah,  and  there  is  an- 
other main  line  from  Kansas  City,  Missouri,  to  Denver,  Colo- 
rado. These  two  lines  are  connected  by  a  line  from  Denver  to 
Cheyenne,  Wyoming,  and  from  a  point  on  the  latter  there  is  a 
connecting  line  to  Julesburg  on  the  line  first  described.  There 
are  also  various  auxiliary  and  branch  lines  in  the  states  above 
mentioned,  the  total  mileage  operated  being  nearly  three  thou- 
sand miles.  The  eastern  termini  of  the  system  are  at  Council 
Bluffs  and  Kansas  City,  both  located  on  the  Missouri  River. 
No  line  leading  easterly  or  southerly  from  those  points  is  owned 
or  controlled  by  the  Union  Pacific  company. 

The  lines  competing  with  the  Union  Pacific  in  Nebraska  are 
the  Burlington,  the  Rock  Island,  and  the  Nebraska  Division  of 
the  Chicago  &  Northwestern,  formerly  the  Fremont,  Elkhom 
&  Missouri  Valley.  There  is  limited  competition  in  that 
State  with  the  Omaha  road,  a  part  of  the  Northwestern  system, 
and  with  the  St  Joseph  &  Grand  Island.  In  Kansas  the  prin- 
cipal competitors  of  the  Union  Pacific  are  the  Atchison,  the 
Missouri  Pacific,  and  the  Rock  Island.  To  some  extent  the 
Burlington  and  the  Missouri,  Kansas  &  Texas  are  competitors 
in  the  last-named  state. 

Of  the  carriers  above  named,  the  Burlington,  the  Rock  Island 
and  the  Northwestern  have  lines  extending  easterly  from  Coun- 
cil Bluffs  and  Omaha  to  Chicago.  The  Burlington  and  the 
Northwestern  also  have  lines  connecting  Nebraska  points  with 
Chicago  which  do  not  pass  through  Omaha  and  Council  Bluffs, 
The  Burlington,  the  Rock  Island  and  the  Atchison  have  lines 
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extending  easterly  from  Kansas  City  to  Chicago.  The  Missouri 
Pacific  has  its  northern  terminus  at  Omaha,  and  all  its  lines 
are  west  of  the  Missouri  River.  The  Missouri,  Kansas  &  Texas 
system  is  mainly  south  and  west  of  Kansas  City  and  St.  Louis, 
though  it  has  a  line  to  Hannibal  on  the  Missouri  River.  The 
St.  Joseph  &  Grand  Island  is  wholly  in  Kansas  and  Nebraska. 

There  are  several  important  roads  which  extend  easterly  from 
various  points  on  the  Missouri  River,  but  have  no  lines  west  of 
that  river.  Among  these  are  the  Chicago,  Milwaukee  &  St.  Paul 
and  the  Wabash,  reaching  both  Omaha  and  Kansas  City;  the 
Chicago  Great  Western,  reaching  Omaha,  St.  Joseph  and  Kan- 
sas City;  the  Illinois  Central,  reaching  Omaha;  the  Chicago 
&  Alton,  reaching  Kansas  City  and  St.  Louis;  and  the  Toledo, 
St.  Louis  &  Western,  reaching  St.  Louis.  So  far  as  concerns 
the  questions  in  this  case  the  Union  Pacific  is  the  only  extensive 
system  operating  wholly  in  the  territory  west  of  the  Missouri 
River. 

In  the  states  of  Nebraska  and  Kansas  there  is  a  large  produc- 
tion of  grain  which  moves  over  the  lines  of  the  Union  Pacific 
to  the  Missouri  River  on  its  way  to  eastern  and  foreign  tnarkets. 
If  this  grain  is  carried  to  destination  in  the  Union  Pacific  cars 
in  which  it  is  originally  loaded,  the  transportation  must  be  com- 
pleted by  connecting  lines  over  which  the  Union  Pacific  has  no 
control.  As  the  principal  markets  of  consumption  are  in  the 
eastern  states  and  foreign  countries,  the  grain  must  be  carried 
long  distances  to  reach  domestic  destinations  or  the  ports  of 
trans-shipment  abroad.  In  such  case  the  cars  are  absent  from 
the  originating  road  for  considerable  periods  of  time  and  the 
interval  before  their  return  is  a  matter  of  uncertainty.  When 
this  method  of  transporting  the  grain  is  employed  the  Union 
Pacific  must  relinquish  possession  of  its  cars  at  the  Missouri 
river  and  can  get  them  back  again  only  after  prolonged  and 
indefinite  absence.  In  the  meantime  the  company  is  deprived 
of  tlie  use  of  such  cars  and  cannot  know  when  they  will  again 
be  available  for  its  ovm  shippers. 

For  the  most  part  grain  is  transported  in  bulk  in  ordinary 
box  cars,  the  same  as  tliose  used  for  miscellaneous  freight.  The 
movement  is  not  constant  and  regular  throughout  the  year  but  is 
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largely  confined  to  comparatively  short  seasons,  depending  more 
or  less  on  the  size  of  the  crop  and  the  range  of  obtainable  prices. 
During  the  grain  shipping  seasons  there  is  a  pressing  demand 
for  cars,  particularly  when  market  conditions  tend  to  stimulate 
sales.  It  is  a  matter  of  common  knowledge  that  the  last  few 
years  have  been  exceptionally  prosperous  in  all  branches  of 
business.  Not  only  has  the  grain  production  in  the  states  named 
been  greatly  increased,  but  traffic  of  all  kinds  has  been  offered 
for  carriage  in  unprecedented  volume.  Although  the  Union 
Pacific — in  common  with  other  roads — has  made  large  addi- 
tions to  its  car  and  locomotive  equipment,  it  has  frequently 
been  unable  to  meet  the  requirements  of  shippers.  The  growth 
of  its  traffic  has  exceeded  the  increase  of  its  transportation 
facilities.  Under  these  circumstances  it  could  ill  afford,  in 
justice  to  its  own  patrons,  to  allow  its  cars  to  pass  from  its  con- 
trol and  to  be  absent  for  varying  and  uncertain  periods,  in 
order  to  carry  to  destination  the  grain  originating  on  its  lines. 

Moreover,  the  loading  of  cars  at  the  country  stations,  either 
because  the  older  cars  of  the  Union  Pacific  are  of  low  capacity 
or  because  of  conditions  at  the  points  of  origin,  is  in  most  cases 
comparatively  light.  The  economical  movement  of  this  grain 
for  the  long  distances  it  is  carried  east  of  the  Missouri  River 
requires  a  heavier  loading  of  cars  than  can  ordinarily  be  secured 
at  the  local  stations  of  the  initial  road.  It  seems  reasonable  to 
believe  that  in  actual  practice  the  original  loading  of  grain  cars 
on  the  lines  of  the  Union  Pacific  would  generally  fall  below  the 
loading  needful  to  the  cheapest  hauling  of  the  grain  to  remote 
destinations. 

For  these  and  perhaps  other  reasons  it  became  highly  im- 
portant, if  not  absolutely  essential,  for  the  Union  Pacific  to 
provide  for  the  transfer  of  this  grain  to  other  cars  than  its  own 
at  its  termini  on  the  Missouri  River.  Such  a  transfer  was  prac- 
tically necessary  to  secure  the  prompt  release  of  its  equipment, 
to  enable  it  to  retain  the  control  and  use  of  its  cars  and  thereby 
to  better  satisfy  the  demands  of  shippers  upon  its  lines.  This 
requirement  of  the  situation  could  be  met  by  the  Union  Pacific 
either  by  arranging  for  the  transfer  by  its  own  appliances  and 
emplovees  or  by  contractng  with  others  to  perform  the  required 
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service.    The  latter  course  was  adopted  and  thereupon  an  agree- 
ment was  entered  into  which  will  now  be  described. 

This  agreement  was  executed  under  date  of  February  7,  1899, 
and  the  contracting  parties  are  the  Union  Pacific  Railroad  Com- 
pany and  Frank  H.  Peavey,  of  Minneapolis.  The  provisions 
of  the  contract  are  somewhat  elaborate  but  those  material  to 
the  present  controversy  can  be  briefly  stated.  The  railroad 
company  agreed  to  convey  to  Peavey  a  certain  tract  of  land  in 
Council  Bluffs,  containing  about  90,000  square  feet,  and  any 
additional  land  adjoining  the  same  that  might  be  required  to 
enlarge  the  elevator  building  which  Peavey  was  to  construct; 
to  provide  yard  room  and  maintain  a  system  of  side-tracks  and 
switches  in  connection  with  such  elevator,  according  to  plans 
shown  on  a  map  attached  to  and  made  a  part  of  the  contract; 
to  deliver  to  said  elevator  all  grain  originating  on  its  lines  and 
transported  thereover  which  might  be  consigned  to  or  in  cars 
of  said  elevator,  and  to  pay  Peavey  on  all  such  grain  trans- 
ferred through  said  elevator  a  transfer  charge  not  exceeding  one 
and  one  quarter  cents  per  hundred  pounds  during  the  first  ten 
years  of  the  contract,  and  not  exceeding  one  cent  per  hundred 
pounds  thereafter,  but  at  no  time  more  than  the  transfer  charge 
customarily  made  on  similar  business  at  similar  points ;  to  pro- 
vide for  said  elevator  equal  privileges  and  advantages  to  those 
granted  any  other  elevator  then  or  thereafter  served  by  it  at 
Omaha  or  Council  Bluffs,  and  to  switch  free  of  charge  all  cars, 
loaded  or  empty,  to  and  from  said  elevator,  between  points  on  its 
road  within  ten  miles  of  Omaha ;  to  receive  from  and  deliver  to 
connecting  roads  at  Council  Bluffs  cars  for  loading,  unloading 
or  transfer  of  grain  at  said  elevator  as  cheaply  as  it  handles 
cars  for  loading,  unloading  or  transfer  to  any  other  elevator  at 
Omaha  or  Council  Bluffs,  and  not  exceeding  such  aggregate 
simi  in  any  one  year  as  will  equal  five  per  cent  on  its  invest- 
ment, as  described  in  the  contract,  the  total  cost  to  be  appor- 
tioned between  the  several  lines  on  a  wheelage  basis;  and  to 
permit  other  connecting  roads  at  Council  Bluffs  to  use  said 
side  tracks  and  switches  for  access  to  said  elevator  upon  terms 
stated  at  length  in  the  contract,  which  are  not  claimed  in  this 
proceeding  to  be  unfair  or  unreasonable. 
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Peavey  on  his  part  agreed  to  erect  on  said  premises  and 
have  ready  for  operation  by  June  1,  1899,  a  first  class  elevator, 
equipped  with  modern  appliances,  of  the  capacity  of  about 
1,500,000  bushels,  and  thereafter  to  maintain  the  same  in  like 
condition;  to  receive  from  the  railroad  company  any  grain 
originating  on  its  lines  consigned  to  or  in  care  of  said  elevator 
to  the  capacity  thereof,  and  to  promptly  transfer  such  grain 
from  the  company's  cars  through  said  elevator,  the  grain 
tendered  by  the  company  to  be  first  transferred  and  its  cars 
promptly  released;  and  to  receive  and  safely  store  in  said  ele- 
vator for  forty-eight  hours  free  of  charge  any  grain  originating 
on  the  company's  lines  and  delivered  from  its  tracks  at  said 
elevator  for  storage  or  transfer. 

In  pursuance  of  this  contract  the  elevator  was  built  at  a  cost 
of  about  $200,000.  It  was  completed  in  the  summer  of  1899 
and  has  been  in  operation  since  that  time.  While  the  elevator 
was  in  process  of  construction  or  soon  afterwards,  as  we  infer, 
Peavey  assigned  his  interest  in  the  contract,  with  the  consent 
of  the  Union  Pacific,  to  the  Omaha  Elevator  Company,  a  cor- 
poration which  appears  to  have  been  organized  for  the  purpose 
of  acquiring  the  elevator  plant  and  business,  and  which  has 
since  ownied  and  conducted  the  same.  This  involved  no  sub- 
stantial change  of  proprietorship,  as  a  controlling  interest  in  the 
stock  of  the  corporation  has  always  been  o^\^led  by  members  of 
the  firm  of  F.  II.  Peavey  and  Co.,  of  which  Frank  H.  Peavey 
was  the  senior  partner.  He  died  in  December,  1901,  but  the 
business  has  been  continued  l)y  the  surviving  partners,  and 
those  interested  in  his  estate,  as  we  understand,  under  the  same 
firm  name.  In  other  words,  this  firm  is  the  virtual  owner  of 
the  elevator  in  question  and  the  beneficiary  of  the  contract  with 
the  Union  Pacific. 

A  similar  situation  exists  at  Kansas  City  and  a  similar  ar- 
rangement was  made  by  the  Union  Pacific  for  the  transfer  of 
grain  at  that  point.  The  elevator  there  is  located  in  Kansas 
City,  Kansas,  which  is  commercially  the  same  as  Kansas  City, 
Missouri.  This  elevator,  which  has  a  capacity  of  about  1,000,- 
000  bushels,  is  operated  by  the  Midland  Elevator  Company,  a 
corporation  whose  capital  stock  is  substantially  all  owned  by 
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the  individual  members  of  the  firm  of  F.  H.  Peavey  &  Co. 
There  appears  to  be  no  written  agreement  between  the  Union 
Pacific  and  the  Midland  Elevator  Company,  but  the  terms  upou 
which  gi'ain  is  transferred  and  stored  by  the  latter  company, 
-and  the  other  incidents  of  its  relations  with  the  Union  Pacific, 
are  practically  if  not  identically  the  same  as  those  provided  in 
the  contract  with  the  Omaha  Elevator  Company  above  described. 
For  this  reason  it  seems  unnecessary  to  make  more  specific  find- 
ings in  regard  to  the  Midland  Elevator  Company  or  to  sepa- 
rately discuss  the  questions  presented  by  the  contract  with  that 
<!!ompany. 

These  agreements  appear  to  have  been  carried  out  in  con- 
formity with  their  terms  and  to  the  mutual  satisfaction  of  the 
parties  thereto.  It  is  not  claimed  that  any  greater  allowances 
are  made  to  the  elevator  companies,  or  that  any  other  benefits 
are  derived  by  the  owners  thereof,  than  those  accorded  by  the 
•contracts  in  question ;  the  contention  is  that  the  observance  and 
^execution  of  these  contracts,  by  reason  of  facts  about  to  be 
stated,  secure  to  Peavey  &  Co.  undue  preference  and  advantage 
and  subject  other  shippers  to  undue  prejudice  and  disadvan- 
tage. 

F.  II.  Peavey  &  Co.,  according  to  the  testimony  of  a  member 
of  that  firm,  are  grain  merchants  and  owners  of  elevator  prop- 
Gerties.  They  appear  to  have  some  450  country  elevators,  as 
they  are  called,  in  the  states  of  North  Dakota,  South  Dakota, 
Minnesota,  Iowa,  Xebraska  and  Kansas,  besides  larger  eleva- 
tors at  Council  Bluffs,  Kansas  City,  Duluth,  Minneapolis  and 
Chicago,  and  their  business  is  extensive  in  the  states  named 
and  elsewhere.  As  above  found,  they  control  and  virtually  own 
the  two  elevators  at  Council  Bluffs  and  Kansas  City.  They  are 
also  large  buyers  of  grain  upon  the  Union  Pacific  system.  So 
much  of  the  grain  thus  bought  as  is  consigned  to  Omaha  or 
Council  Bluffs,  that  is  to  the  Omaha  Elevator  Company,  is  pur- 
<»hased  in  the  name  of  that  company;  that  which  is  consigned 
to  Kansas  City  appears  to  be  bought  in  the  name  of  the  Mid- 
land Elevator  Company;  but  this  does  not  matter  in  one  case 
or  the  other.  The  practical  identity  of  the  three  concerns 
renders  the  form  of  the  transactions  quite  unimportant.  It  is 
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sufficiently  accurate,  therefore,  and  serves  the  purpose  of  cot 
venience,  to  speak  of  Peavey  &  Co.  as  grain  buyers  and  ship- 
pers on  the  lines  of  the  Union  Pacific. 

While  no  definite  figures  were  given,  it   is  fairly  inferable 
from  the  testimony,  and  was  understood  to  be  admitted  in  i 
general  way,  that  Peavey  &  Co.  handle  some  sixty  per  cent 
perhaps  more,  of  the  grain  shipped  from  Union  Pacific  stations. 
Substantially  all  the  grain  so  shipped  by  them  is  transferred 
through  these  Peavey  elevators,  and  on  all  that  grain  they  are 
paid  the  1  ^^  cents  per  hundred  pounds  for  making  the  transfer. 
At  Kansas  City,  however,  a  small  amount  of  this  grain  is 
sumed  locally,  and  any  transfer  charge  collected  on  such  grain 
is  refunded.     It  also  appears  that  little  or  no  grain  is  tranr 
ferred  through  these  elevators  for  other  parties,   although  the 
Union  Pacific  has  the  right  to  require  such  transfer  under  the 
terms  of  its  contract.     The  reason  assigned  for  not  exercising 
this  right  is  that  the  Union  Pacific  can  and  does,  as  a  practical 
matter,  provide  for  the  through  transportation  of  grain  shipped 
by  other  dealers  without  transfer  at  its  terminals.     In  the  inte^ 
change  of  carload  traffic  the  Union  Pacific  takes  to  points  on  its 
lines  a  large  number  of  cars  belonging  to  its  connections,  and 
many  of  these  cars  are  available  for  return  loads  of  grain.    In 
some  cases  also,  as  it  seems,  Union  Pacific  cars  loaded  at  in- 
terior stations  with  grain  of  such  dealers  are  allowed  to  go  to 
destination,  or  at  least  to  points  east  of  the  Union  Pacific  lines. 
To  some  extent  there  appears  to  be  shovel  transfer  for  shippers 
other  than  Peavey  &  Co.     In  these  ways,  it  is  said,  the  grain 
shipments  not  controlled  by  that  firm  are  fully  accommodated 
without  the  necessity  of  a    transfer   through    the  elevators  in 
question. 

Some  indication  of  the  amount  of  grain  transferred  by  the 
Peavey  elevators  appears  from  a  statement  produced  at  the  hear 
ing.  This  statement  shows  that  12,329,381  bushels  were  trans- 
ferred at  Kansas  City  between  July,  1898,  and  May,  1903: 
and  that  23,839,533  bushels  were  transferred  at  Council  Bluffs 
between  July,  1899,  and  May,  1903.  The  amount  varies  greatlf 
in  different  years.  For  example,  the  lowest  year  at  Council 
Bluffs  was  2,953,776  bushels,  the  highest,  8,695,594;  at  Kan- 
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sas  City  the  lowest  was  1,120,441  bushels,  the  highest,  4,673,- 
850. 

Now,  in  view  of  these  and  other  related  facts,  it  is  charged 
that  the  Union  Pacific  arrangement  with  these  elevator  com- 
panies owned  by  Peavey  &  Co.  is  preferential  and  unlawful. 
This  charge  is  based  at  last  upon  the  claim  that  the  contract 
price  for  transferring  grain  is  exorbitant  and  unreasonable,  that 
it  is  much  greater  than  the  necessary  cost  of  performing  the 
service  and  that,  therefore,  it  has  the  indirect  but  actual  effect 
of  a  prohibited  concession  or  rebate  to  Peavey  &  Co.,  because 
they  are  the  shippers  of  the  grain  thus  transferred  at  a  profit 
through  their  own  elevators.  In  the  language  of  one  of  the 
briefs:  **The  contention  is  that  the  payment  of  a  cent  and  a 
quarter  per  hundred  pounds  is  excessive,  and  the  resultant  ef- 
fect of  operations  under  said  contract,  and  upon  the  basis  there- 
in provided,  is  that  the  Union  Pacific  Railroad  Company  dis- 
criminates in  favor  of  the  two  elevator  companies  as  grain  ship- 
pers; that  the  allowance  of  a  cent  and  a  quarter  per  hundred 
pounds,  paid  to  the  said  elevator  companies  for  transferring 
their  own  grain,  amounts  in  its  ultimate  result  to  a  rebate  be- 
cause it  so  much  reduces  the  through  published  rate,  in  favor 
of  said  elevator  companies,  but  not  in  favor  of  other  shippers," 

This  is  the  controverted  question  of  fact  which  will  now  be 
considered.  To  this  question  much  of  the  testimony  was  di- 
rected and  widely  divergent  claims  are  made  by  different  par- 
ties. Among  the  proofs  submitted  is  a  statement  from  the  books 
of  Peavey  &  Co.  produced  by  a  member  of  that  firm,  showing 
the  receipts  and  expenses  of  the  two  elevators  for  a  period  of 
years.  From  this  statement,  the  accuracy  of  which  was  not 
seriously  questioned,  it  appears  that  the  total  earnings  of  the 
Council  Bluffs  elevator  for  the  transfer  of  grain  from  July, 
1899,  to  June,  1903,  were  $157,639.96;  the  expenses  of  opera- 
tion, including  taxes,  insurance  on  building,  maintenance  and 
repairs,  $110,468.30;  and  the  aggregate  profit,  $47,171.66,  or 
an  average  annual  profit  of  $11,792.91.  At  Kansas  City  the 
earnings  for  transferring  grain  from  July,  1898,  to  May,  1903, 
were  $92,069.63,  the  operating  expenses,  including  the  same 
items,  $77,500.00,  the  aggregate  profit,  $14,569.63,  the  average 
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annual  profit,  $2,913.92.  This  allows  nothing  in  either  case 
for  interest  on  investment,  depreciation  of  plant,  insurance  on 
grain  in  storage  or  expenses  of  general  management  The  ele- 
vator at  Council  Bluffs  cost  $200,000,  the  one  at  Kansas  City, 
$150,000.  If  these  figures  are  substantially  correct,  as  we  as- 
sume they  are,  it  is  evident  tliat  the  transfer  business,  considered 
by  itself,  was  unprofitable  and  tliat  Peavey  &  Co.  could  not 
afford  to  construct  and  operate  these  elevators  for  the  sole  pur- 
pose of  transferring  grain  at  l^/i  cents  per  hundred  pounds. 

The  chief  traffic  officer  of  the  Chicago  Great  Western  testi- 
fied that  elevators  were  operated  by  that  road  at  Kansas  City 
and  St.  Joseph  through  which  a  large  amount  of  grain  is  trans- 
ferred at  a  cost,  not  including  taxes  or  expenses  of  general  man- 
agement, of  1  1/G  cents  per  hundred  pounds,  and  that  he  would 
be  very  willing,  for  reasons  stated  by  him,  to  pay  an  independent 
company  II/4  cents  for  performing  the  service.  It  also  appears 
that  another  carrier  pays  one  cent  per  hundred  pounds  for  trans- 
ferring grain  at  Burlington,  Iowa,  and  has  done  so  for  a  number 
of  years.  This  payment  is  made  to  a  firm  which  buys  exten- 
sively on  the  lines  of  that  carrier  and  Avhose  business  is  similar 
to  that  conducted  by  Peavey  &  Co.  It  should  be  stated,  how- 
ever, that  the  allowance  to  this  concern  is  claimed  to  be  made^ 
partly  at  least,  because  of  the  transfer  charges  paid  to  their 
competitors,  Peavey  &  Co.,  at  Council  Bluffs  and  Kansas  City. 

Other  fact^  disclosed  tend  more  or  less  to  show  that  the  al- 
lowance to  Peavev  &  Co.  is  not  unreasonable.  For  instance; 
at  Council  Bluffs  there  is  another  elevator,  with  a  capacity  of 
750,000  bushels,  belonging  to  the  Union  Elevator  Company. 
The  stockholders  of  that  company  are  six  railroads,  viz. :  the 
Union  Pacific,  the  Xorthwestern,  the  Burlington,  the  Rock 
Island,  the  Milwaukee  and  the  Wabash,  each  o^\'ning  a  one- 
sixth  interest.  This  elevator  is  leased  to  and  operated  by  the 
Trans-Mississippi  Grain  Company,  and  that  company  transfers 
gi'ain  through  its  elevator  on  the  same  terms  and  conditions 
that  grain  is  transferred  through  the  Peavey  elevators.  The 
Trans-Mississippi  Grain  Company  is  also,  as  we  understand,  a 
large  buyer  and  shipper  of  grain.  To  the  extent  of  its  busi- 
ness, therefore,  it  seems  to  be  in  much  the  same  situation  as 

10  I.  C.  C.  Rep. 


MATTER  OF  ALLOWANCES  TO  ELEVATORS.  319 

Peavey  &  Co.  and  in  like  relation  to  other  buyers  on  lines  where 
its  purchases  are  made.  The  fact  that  a  rival  concern,  operat- 
ing over  various  roads  in  that  section  of  country,  receives  the 
same  compensation  for  transferring  grain  as  Peavey  &  Co.  is 
some  indication  that  the  amount  paid  is  not  excessive. 

A  like  inference  apparently  follows  from  comparison  with 
elevator  charges  fixed  by  state  regulation  or  customarily  paid 
at  other  points  where  large  quantities  of  grain  are  handled. 
Without  detailing  the  figures  it  is  sufficient  to  say  that  the  prices 
elsewhere  applied,  taking  into  account  differences  of  conditions, 
do  not  establish  the  claim  that  Peavey  &  Co.  are  unduly  re- 
munerated. 

Moreover,  it  was  not  seriously  contended  that  Peavey  &  Co. 
in  fact  pay  any  more  for  grain  than  other  buyers.  One  wit- 
ness, it  is  true,  expressed  a  rather  vague  opinion  to  the  contrary, 
but  aside  from  his  statement  the  testimony  was  unqualified  that 
the  arrangement  in  question  had  not  affected  the  prices  paid  to 
the  producer.  In  other  words,  using  the  phrase  frequently 
heard,  the  transfer  charge  was  not  '^reflected  into  the  interior." 
This  was  affirmed  or  admitted  by  all  the  traffic  officials  of  other 
roads  who  were  called  to  testify,  with  the  single  exception  men- 
tioned. 

In  this  connection  we  are  asked  to  consider  the  apparent  ab- 
sence of  complaint  by  rival  dealers  respecting  the  arrangement 
in  question.  The  shippers  of  grain  from  Union  Pacific  sta- 
tions, other  than  Peavey  &  Co.,  are  quite  numerous,  and  the 
business  of  some  of  them  must  be  of  considerable  extent.  In 
t)ie  aggregate  they  handle  nearly  forty  per  cent  of  the  grain 
originating  on  that  system.  Of  the  202  country  elevators  on 
the  Union  Pacific  in  Nebraska,  only  71  appear  to  be  operated 
by  Peavey  &  Co. ;  and  of  the  182  in  Kansas,  only  40  are  owned 
by  that  concern.  This  shows  a  competitive  interest  of  sub- 
stantial proportions.  The  failure  of  competing  shippers  to 
make  known  their  grievances,  if  they  have  any,  or  to  so  much 
as  send  a  letter  of  remonstrance  to  the  Commission,  is  some  indi- 
cation that  they  have  not  regarded  the  payment  of  these  transfer 
charges  as  an  undiie  preference  to  Peavey  &  Co.  The  Freight 
Traffic  Manager  of  the  Union  Pacific  positively  asserts  that  no 
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shipper  has  complained  to  his  company,  and  nothing  has  oc- 
curred in  the  course  of  the  inquiry  to  suggest  that  he  is  misin- 
formed or  mistaken  in  that  regard.  But  this  elevator  arrange- 
ment must  have  been  known  for  a  considerable  time  to  other 
grain  buyers  upon  the  Union  Pacific  system  and  elsewhere.  It 
was  publicly  disclosed  before  the  Commission  at  Kansas  City 
in  1902  and  appears  then  to  have  been  generally  understood. 
The  first  hearing  in  this  case,  at  Chicago  in  June,  1903,  when 
the  written  contract  was  produced,  was  the  subject  of  newspa- 
per-report which  gave  extended  publicity  to  these  transfer 
charges  and  to  the  fact  that  they  were  under  investigation. 
There  is  little  doubt  that  the  main  features  of  these  contracts, 
or  at  least  the  amounts  paid  thereunder  for  the  transfer  of 
grain,  were  long  ago  brought  to  the  knowledge  of  competing 
sliippers  on  the  lines  of  the  Union  Pacific  and  to  other  buyers 
of  grain  in  that  i)art  of  the  country.  Yet  no  shipper  has  vol- 
unteered to  come  forward  or  been  produced  as  a  witness  to  sus- 
tain the  accusation  of  unlawful  conduct.  The  Commission  is 
aware  that  wrongdoing  has  often  been  suspected  in  connection 
with  elevator  allowances  at  various  points,  and  is  likewise 
aware  that  those  wlio  obtain  such  allowances  appear  to  control 
the  greater  part  of  the  grain  business.  For  this  reason  it  is 
somewhat  surprising  that  the  competitors  of  Peavey  &  Co.  have 
failed  in  this  proceeding  to  oflFer  any  objection  to  the  transfer 
charges  received  by  that  firm,  if  those  charges  are  believed  by 
them  to  operate  to  their  disadvantage.  So  far  as  their  silence 
has  any  significance  it  would  seem  to  discredit  the  claim  that 
Peavey  &  Co.  are  excessively  paid. 

Against  evidence  of  this  character  is  proof  of  the  amounts 
said  to  bo  paid  for  transfer  at  various  i)oints  and  under  condi- 
tions of  alleged  similarity.  There  is  more  or  less  shovel  transfer 
at  one  place  and  another  at  a  cost  sUited  to  ran^e  from  $1.25 
10  $1.75  per  car.  The  Rock  Island  pays  at  Kansas  City  $2.00 
per  car  for  cars  under  50,000  pounds,  $2.25  for  cars  over  50,- 
000  pounds  and  under  00,000,  and  $2.50  for  cars  over  60,000 
pounds.  The  Atchison  i)ays  $2.00  per  car  to  a  small  elevator 
ai  Argentine,  near  Kansas  City.  The  Burlington  produced  a 
contract  for  the  construction  of  a  large  elevator  at  Harlem, 
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across  the  river  from  Kansas  City,  and  the  transfer  of  grain  by 
the  parties  agreeing  to  erect  the  same  for  $1.75  per  car,  but  it 
appears  that  nothing  has  been  done  to  carry  out  this  contract. 
Moreover,  it  contains  a  provision,  as  we  understand  it,  that  if 
transfer  charges  at  Kansas  City  are  made  greater  ''hy  custom  or 
otherwise''  the  owners  of  the  elevator  ^^shall  have  the  right  to 
withdraw  from  this  arrangement  for  transfer."  The  Vice-Presi- 
dent of  the  Burlington  also  stated  that  his  company  owned  an 
elevator  at  East  St.  Louis,  where  grain  was  transferred  at  a 
profit  for  one  quarter  of  a  cent  per  bushel.  There  is  no  ques- 
tion that  in  so  testifying  he  expressed  his  honest  belief  at  the 
time,  but  it  is  fairly  certain  that  he  was  mistaken.  A  state- 
ment subsequently  filed  by  him,  purporting  to  show  the  actual 
performance  of  that  elevator  for  the  year  ending  June  30,  1903, 
shows  a  total  of  4,057,224  bushels  of  grain  transferred  during 
that  period.  At  ^4  ^^^^  P^^  bushel  this  would  give  gross  re- 
ceipts for  transferring  of  only  $10,143.06.  As  the  elevator  is 
stated  to  represent  an  investment  of  over  $250,000,  it  is  evi- 
dent that  it  did  not  and  could  not  make  money  in  transferring 
grain  at  ^4  cent  per  bushel,  however  profitable  its  entire  busi- 
ness may  have  been  during  that  year. 

Taking  into  account  the  whole  evidence  bearing  upon  the 
question  and  giving  due  consideration  to  all  the  facts  disclosed, 
we  are  unable  to  find  that  the  amount  paid  Peavey  &  Co.  for 
transferring  grain  is  unreasonable  under  the  circumstances  sur- 
rounding the  Union  Pacific.  No  reason  is  suggested  why  the 
arrangement  should  not  be  presumed  to  be  just  and  fair,  and 
nothing  has  been  shown,  in  our  judgment,  to  overcome  that 
presumption.  It  may  be  that  the  needs  of  the  Union  Pacific  do 
not  require  such  large  and  expensive  elevators,  and  that  the  nec- 
essary transfer  could  be  eflfected  by  other  means  and  with  a 
smaller  expenditure.  Even  if  that  be  so,  and  at  most  it  is  quite 
uncertain,  we  would  not  be  warranted  in  finding  the  carrier 
guilty  of  wrong-doing  unless  something  substantial  appeared, 
which  we  do  not  perceive,  to  impeach  the  honesty  of  the  trans- 
action. So  far  as  we  can  see,  these  transfer  contracts  were  made 
in  good  faith,  for  the  legitimate  protection  of  the  Union  Pa- 
cific, and  there  is  failure  of  proof  of  any  unlawful  purpose  con- 
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nected  with  the  arrangement.  True,  the  Burlington  says  it 
would  be  willing  tx)  make  the  transfer  without  charge,  but  that 
of  course  would  be  upon  condition  that  it  secured  the  carriage 
of  the  transferred  grain.  To  obtain  the  traffic  and  consequent 
earnings  it  might  very  likely  aflFord  to  stand  by  its  offer,  but 
that  is  far  from  proving  that  the  price  paid  to  Peavey  &  Co. 
exceeds  the  actual  or  reasonable  cost  of  performing  the  service. 

Some  testimony  was  given  as  to  the  feasibility  and  expense  of 
what  is  called  shovel  transfer.  This  method  may  be  cheaper 
under  favorable  conditions  and  for  a  limited  volume  of  business, 
but  for  the  extensive  grain  traffic  of  the  Union  Pacific  it  is  of 
doubtful  economy  and  otherwise  unsatisfactory.  Thaonly  ef- 
ficient and  adequate  mode  of  transfer  is  through  elevators  of 
large  capacity  locnted  at  the  terminals  wdiere  the  transfer  is  to 
be  made.  This  being  so,  it  was  proper  and  legitimate  for  the 
Union  Pacific  to  enter  into  the  arrangement  in  question;  and 
that  arrangement,  from  the  standpoint  of  the  carrier's  interest, 
v^as  expedient  and  desirable. 

Undoubtedly  the  general  business  of  Peavey  &  Co.  is  greatly 
benefited  by  the  ownership  of  these  elevators,  and  this  they  free- 
ly admitted.  As  a  practical  matter  they  need  at  some  point  a 
large  amount  of  storage  room,  where  grain  can  be  graded  and 
^*blended,"  or  held  to  await  favorable  market  conditions  at 
points  of  destination.  These  and  other  like  advantages  are  se- 
cured to  them  by  operating  tlie  two  elevators  at  Council  Bluffs 
and  Kansas  City,  and  for  this  reason  they  can  well  afford  to 
transfer  grain  for  tlie  Union  Pacific  at  a  price  which  otherwise 
they  would  not  be  willing  to  accept.  As  a  transfer  proposition 
pure  and  simple,  taking  into  account  the  cost  of  these  elevators 
and  the  expense  of  their  operation,  it  \vOuld  not  seem  to  be  at- 
tractive; by  reason  of  its  incidental  aid  to  the  extensive  busi- 
ness of  these  grain  merchants  it  is  undoubtedly  a  very  profitable 
arrangement. 

It  should  perhaps  be  added  that  no  allowance  is  made  by  the 
Union  Pacific  to  any  country  elevator  whether  owned  by  Peavey 
&  Co.  or  by  other  parties.  As  we  understand  the  matter  the 
only  elevators  to  which  allowances  are  made  are  the  terminal 
elevators  described  in  this  report.     It  is  also  the  fact  that  no 
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charge  is  made  by  Peavey  &  Co.  in  any  case  to  roads  taking  the 
transferred  grain  from  these  elevators  for  cariiage  to  destina- 
tion. 

This  brings  us  to  the  statement  that  the  real  complainants  in 
this  case  are  carriers  directly  competing  with  the  Union  Pacific 
or  operating  in  the  same  general  territory.  These  carriers  al- 
lege, as  above  stated,  that  the  transfer  charges  paid  to  Peavey  & 
Co.  are  excessive  and  unreasonable,  and  that  they  have  the  ef- 
fect of  an  illegal  discrimination  in  favor  of  that  firm  and 
against  other  shippers  of  grain.  They  also  say,  and  this  is  per- 
haps the  main  ground  of  their  objection,  that  if  these  charges 
are  not  unlawful,  and  the  Union  Pacific  continues  the  arrange- 
ment indefinitely,  they  will  be  obliged  to  make  similar  allow- 
ances for  a  like  service  at  points  where  the  transfer  of  grain 
may  by  them  be  deemed  necessary.  We  quote  again  from  the 
brief  already  referred  to  as  follows :  "If  the  allowance  he  per- 
mitted to  stand  the  other  railroads  in  the  competitive  territory 
must  necessarily  meet  it  in  dealing  with  their  patrons^  or  suf- 
fer their  patrons  and  themselves  to  be  placed  at  a  constant  dis- 
advantage, with  the  tendency  of  creating  in  that  territory  a 
grain  haying  monopoly  in  favor  of  the  Peavey  elevators  and  a 
grain  haul  monopoly  in  favor  of  the  Union  Pacific  Railroad 
Company/' 

With  reference  to  this  aspect  of  the  matter  it  may  be  men- 
tioned that  in  one  important  respect  the  conditions  at  Kansas 
City  are  unlike  those  at  Council  Bluffs.  Kansas  City  is  a  grain 
market.  A  large  portion  of  the  grain  carried  to  that  point  is 
sold  there,  actiially  changes  ownership  there,  after  the  manner 
of  a  grain  market,  although  most  of  it  is  then  taken  on  to  other 
destinations.  For  this  reason,  grain  at  Kansas  City  becomes 
subject  to  competition  between  all  the  lines  leading  easterly  and 
southerly  therefrom,  some  of  which  do  not  extend  west  of  the 
Missouri  River.  On  this  account,  it  is  said,  the  roads  bringing 
grain  to  Kansas  City  lose  control  of  it,  so  to  speak,  at  that 
point  and  the  transportation  is  continued  by  connecting  lines. 
In  other  words,  the  ori/xinating  roads  which  extend  through  to 
Chicago,  for  example,  like  the  Atchison  and  the  Burlington, 
have  no  advantage  in  this  respect  pver  originating  roads  which 
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terminate  at  Kansas  City,  because  of  the  general  buying  and 
selling  which  there  takes  place,  and  because  through  rates  to 
the  east  are  the  same  as  the  combined  rates  in  and  out  of  Kan- 
sas City.  It  was  testified  by  officials  of  the  Atchison,  the  Bur- 
lington and  the  Missouri  Pacific  that  the  amount  of  grain  taken 
out  of  Kansas  City  by  their  respective  lines  is  small  in  com- 
parison with  the  amount  which  they  severally  carry  to  Kansas 
City  in  the  first  instance.  Consequently,  they  say  that  they 
are  under  as  much  compulsion  to  transfer  grain  at  Kansas  City, 
for  the  release  of  their  equipment  and  other  purposes,  as  is 
the  Union  Pacific  at  either  of  its  eastern  terminals.  Therefore, 
tliey  must  provide  the  same  facilities  or  make  the  same  allow- 
ances for  grain  transfer  at  Kansas  City,  and  perhaps  other 
places,  as  may  escape  disapproval  in  this  proceeding  in  the  case 
of  the  Union  Pacific.  Whether  this  be  true  to  the  extent  claimed 
is  not  altogether  certain,  but  it  may  be  assumed  to  be  so  with- 
out aflfecting  the  legal  question  involved  because,  in  our  view 
of  the  law,  the  materiality  of  ihe  fact  is  not  apparent. 

Conclusions. 

However  objectionable  the  arrangement  in  question  may  ap- 
pear from  any  point  of  view  we  are  convinced,  rather  against 
our  original  impressions,  that  it  cannot  be  adjudged  imlawful. 
This  conclusion  follows  from  our  determination  of  the  con- 
trolling facts  and  there  is  no  occasion  for  extended  comment. 
We  have  found  that  these  contracts  for  transferring  grain  were 
made  in  good  faith  and  for  a  legitimate  purpose,  and  that  the 
compensation  paid  is  not  unreasonable  for  the  service  per- 
foi-med.  The  parties  were  competent  to  contract,  the  thing  done 
is  proper  and  necessary  to  protect  the  interests  of  the  carrier, 
the  consideration  is  not  excessive  and  the  honesty  of  the  trans- 
action is  unimpeached. 

Assuming  tlie  correctness  of  these  findings,  which  seem  "to 
us  to  be  required  by  the  evidence,  we  are  constrained  to  hold 
that  no  violation  of  law  has  been  established.  It  may  be  that 
Peavey  &  Co.  as  grain  shippers  secure  important  advantages 
over  their  competitors  by  reason  of  these  elevator  allowances, 
and  this  we  think  is  at  least  the  probable  eflfect  of  the  arrange- 
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rnent,  but  it  does  not  follow  that  the  Union  Pacific  is  chargeable 
with  disregard  of  its  legal  obligations.  If  this  carrier  had  the 
right  to  contract  for  the  transfer  of  grain  at  its  eastern  ter- 
minals, which  appears  to  be  undisputed,  and  if  the  contracts 
were  made  in  good  faith  and  the  amount  paid  fair  and  reason- 
able, all  things  considered,  so  that  the  required  service  is  ob- 
tained at  no  greater  cost  than  would  otherwise  have  been  in- 
curred, as  we  have  substantially  found,  how  is  the  transaction 
rendered  unlawful  by  the  circumstance  that  the  parties  con- 
tracted with  are  grain  shippers  who  as  such  may  be  greatly 
benefited  by  the  arrangement  ?  The  Union  Pacific  was  not  de- 
barred from  dealing  with  Peavey  &  Co.  because  they  happen 
to  be  grain  merchants  as  well  as  elevator  proprietors.  It  was 
open  to  the  carrier  to  do  this  work  itself,  by  its  own  agencies 
and  employees,  or  to  hire  it  done  by  others  if  deemed  more  ex- 
pedient; and  there  was  nothing  to  prevent  an  honest  bargain 
with  whomsoever  would  undertake  to  furnish  the  desired  facili- 
ties, not  excluding  those  who  were  also  important  shippers.  This 
being  so,  the  Union  Pacific  is  not  legally  at  fault  or  guilty  of 
wi'ongdoing  because  it  turns  out,  as  an  incidental  result,  that 
the  persons  employed  to  transfer  gi*ain  are  thereby  aided  more 
or  less  in  another  line  of  business  in  which  they  are  engaged. 
This  in  effect,  as  we  think,  decides  the  question  presented. 

It  is  urged,  however,  by  other  carriers,  claiming  to  be  in  the 
same  situation  as  the  Union  Pacific,  that  refusal  to  condemn 
the  transfer  charges  paid  by  that  company  will  oblige  them  to 
make  similar  allowances  for  like  service  at  Kansas  City  and 
elsewhere.  This  apprehension  on  their  part  may  be  well 
founded,  but  how  does  that  alter  or  affect  the  legal  rights  of 
the  respondent  ?  The  law  imposes  no  duty  upon  the  Union  Pa- 
cific to  safeguard  the  business  of  its  competitors  or  the  shippers 
they  serve.  Granted  that  the  allowance  to  Peavey  &  Co.  places 
these  other  carriers,  and  grain  dealers  on  their  lines,  at  some 
commercial  disadvantage,  that  it  introduces  an  element  of  com- 
petition which  they  will  be  forced  to  equalize — and  that  would 
seem  to  be  its  character  so  far  as  rival  roads  are  concerned, — 
on  what  theory  can  the  Commission  interfere  so  long  as  the 
obligations  of  the  Union  Pacific  to  its  own  shippers  are  not  dis- 
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regarded  ?  Plainly,  as  it  seems  to  us,  the  indirect  effect  of  the 
arrangement  upon  otlier  lines  or  those  who  patronize  them,  what- 
ever that  effect  may  be,  is  no  more  a  violation  of  the  Act  than 
would  be  a  reduction  of  the  rate  by  the  Union  Pacific  which  a 
competing  road,  in  justice  to  its  shippers  or  in  its  own  interest, 
might  feel  compelled  to  meet  Any  resulting  injury  or  detri- 
ment to  rival  carriers  is  something  which  the  law  does  not  and 
perhaps  should  not  seek  to  prevent 

It  is  scarcely  needful  to  add  that  arrangements  of  the  kind 
investigated  in  this  proceeding  are  not  favorably  regarded. 
When  anything  directly  connected  with  the  public  service  which 
a  carrier  is  bound  or  undertakes  to  perform  is  farmed  out,  so 
to  speak,  to  one  of  its  own  sliippers,  the  relation  thereby  l)rought 
about  is  likely  to  excite  distrust  and  to  be  looked  upon  with  sus- 
picion. The  provisions  of  the  regulating  statute  may  not  be 
violated,  because  any  resulting  discrimination  may  not  be  un- 
due, but  the  situation  created  cannot  be  wholly  satisfactory. 
Under  existing  conditions  the  transfer  of  grain  through  eleva- 
tors at  various  points  seems  to  be  a  virtual  necessity  both  to  the 
grain  carrier  and  tlie  grain  dealer;  but  we  are  not  unmindful 
of  the  fact  that  the  persons  to  whom-  these  elevator  allowances 
are  made  appear  to  control  a  very  large  sliare  of  the  grain  busi- 
ness. As  a  practical  matter  this  may  l)e  unavoidable,  nor  is  it 
necessarily  unlawful,  but  the  metliods  adopted  and  now  in  vogue 
in  this  regard  arc  liable  to  abuse  and  therefore  not  to  be  en- 
couraged. In  this  case,  however,  we  arc  i)ersuaded,  upon  the 
facts  disclosed  and  our  view  of  tlie  law,  that  no  recpiirement  of 
the  act  has  been  disregarded  and  that  the  respondent  carrier  is 
entitled  to  a  dismissal  of  the  complaint. 
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Defendant's  rate  on  beef  cattle  in  carloads  from  Ft.  Worth,  Tex.,  to  New 
Orleans,  La.,  is  42^2  cents  per  100  lbs.  and  $15  per  car  additional  when 
shipment  is  made  in  lots  of  less  than  ten  carloads.  Upon  complaint 
against  the  imposition  of  the  additional  $15  per  car,  Held:  That  the 
charge  of  $15  per  car  in  addition  to  the  rate  of  42^  cents  per  100 
lbs.  is  unreasonable  when  applied  to  single  carload  shipments. 

A .  H,  Isaacson  and  C.  H.  Rice  for  complainant. 
T.  J,  Freeman  for  defendant. 

Report  and  Opinion  of  the  Commission. 

Pkouty,  Commissioner: 

The  complainant  is  a  voluntary  association  of  commission 
merchants  engaged  at  New  Orleans,  Louisiana,  in  the  sale  of 
live  stock.  No  question  is  made  as  to  its  competency  to  prosecute 
this  proceeding.  The  defendant  operates  a  line  of  railway  ex- 
tending from  Fort  Worth,  Texas,  to  New  Orleans,  and  the  com- 
plaint puts  in  issue  the  reasonableness  of  its  rate  upon  beef 
cattle  between  those  points,  which  is,  in  carload  lots,  421/^  cents 
per  hundred  pounds  plus  a  charge  of  $15  per  car  when  shipment 
is  made  in  less  than  ten  carloads.  The  complainant  points  out 
three  particulars  in  which  this  rate  is  alleged  to  be  in  violation 
of  the  Act  to  regulate  commerce.  First,  it  is  unreasonable  and 
unjust  to  the  extent  of  the  $15  per  car.  Second,  it  discriminates 
against  New  Orleans  in  favor  of  St  Louis  and  other  similar 
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localities  in  that  no  charge  of  $15  per  car  is  imposed  on  ship- 
ments to  those  localities.  Third,  it  discriminates  in  favor  of 
the  large  shipment  and  large  shipper  as  against  the  smaller. 

Eates  were  first  filed  with  this  commission  in  April,  1887,  and 
the  first  rate  on  beef  cattle  from  Fort  Worth  to  New  Orleans  was 
$85  per  standard  car.  On  May  28  a  rate  of  $82.50  was  applied 
to  cars  over  33  feet  in  length.  On  July  3, 1888,  the  rate  wasmade 
$92  per  car  36  feet  in  length,  and  this  rate  continued  in  effect 
until  February  10,  1889,  when  rates  by  the  hundred  pounds 
were  established,  that  upon  beef  cattle  being  40  cents.  Between 
September  29,  1889,  and  May  20,  1891,  these  rates  fluctuated 
from  39  cents  to  341A  cents  per  hundred  pounds.  Beginning 
May  20,  1891,  the  rate  was  39  cents  per  hundred  pounds  until 
March  12,  1897,  when  it  was  reduced  to  34  cents.  February  1, 
1899,  it  was  advanced  to  36i/'2  cents.  December  15,  of  the  same 
year,  it  was  further  advanced  to  391^  cents  and  on  March  5, 
1903,  it  was  made  42^2  cents.  The  additional  charge  of  $15 
per  car  was  first  imposed  October  15,  1903.  The  minimum 
weight  applicable  to  a  car  of  36  feet  is  now  and  has  been  since 
rates  by  the  hundred  pounds  were  put  in  effect,  22,000  pounds, 
which  at  42 1^^  cents  per  hundred  is  higher  per  car  of  that  size 
than  at  any  rate  which  has  prevailed  for  the  last  17  years,  and 
during  all  that  time  no  additional  charge  of  $15  per  car  or  any 
other  amount  has  been  made. 

The  line  of  the  Texas  &  Pacific  Railway  extends  from  El 
Paso,  Texas,  through  Fort  Worth  to  Jfew  Orleans.  Grades  to 
the  west  of  Fort  Worth  are  very  heavy  and  the  cost  of  operation , 
is  high.  For  the  first  150  miles  east  of  Fort  Worth  the  ruling 
grade  is  something  over  one  per  cent.  Between  Marshall  and 
Boyce,  a  distance  of  some  140  miles,  the  maximiim  grade  is  .S 
per  cent  while  from  Boyce  to  New  Orleans  there  is  practically  a 
water  grade.  The  traffic  from  Fort  Worth  to  Marshall  is  much 
heavier  than  between  Marshall  and  Boyce  or  Boyce  and  New 
Orleans.  The  testimony  showed  that  the  movement  from  Boyce 
to  New  Orleans  would  not  exceed  about  30  carloads  per  day,  ex- 
cept during  the  cotton  season.  The  engine  which  handles  a  train 
of  23  cars  between  Fort  Worth  and  Marshall,  and  perhaps  27  or 
28  cars  from  Marshall  to  Boyce  cftn  handle  60  cars  from  Boyce 
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to  New  Orleans,  and  it  was  said  that  in  the  economical  operation 
of  the  road  it  was  necessary  to  allow  freight  to  ax!cumulate  at 
Bovce  until  a  full  train  load  could  be  obtained,  and  that  thid 
did  not  permit  the  running  of  a  through  train  every  day  in  the 
week  at  certain  seasons  of  the  year. 

The  distance  from  Fort  Worth  to  New  Orleans  is  approxi- 
mately 500  miles.  The  distance  to  Kansas  City  is  about  the 
same,  while  to  St.  Louis  it  is  700  miles.  The  present  rates  from 
Fort  Worth  to  Kansas  City  on  beef  cattle  are  361/^  cents  and  to 
St.  Louis  42%,  and  this  relation  in  rates  between  New  Orleans, 
Kansas  City  and  St.  Louis  has  been  substantially  what  it  now 
is,  for  some  years  past.  On  April  1,  1904,  the  Texas  &  Pacific 
withdrew  from  all  joint  rates  upon  live  stock  but  previous  to  that 
time  it  had  been  a  party  to  such  rates  from  points  upon  its  line 
to  both  Kansas  City  and  St.  Louis  as  above.  Rates  from  points 
in  Texas  500  miles  and  over  west  of  Fort  Worth  to  fort  Worth 
are  25  cents  per  hundred  pounds.  This  rate,  however,  is  not  the 
voluntary  act  of  the  defendant  company  but  is  established  by  the 
Texas  Railroad  Commission. 

All  shipments  of  live  stock  from  Fort  Worth  to  New  Orleans 
in  which  this  complainant  is  interested  are  oflFered  in  lots  of  less 
than  ten  carloads.  It  was  said  in  testimony  that  no  shipment  of 
that  size,  except  certain  train  loads  for  export,  had  ever  been 
made.  Practically,  therefore,  the  rate  applied  to  all  such  traffic 
is  42^/^  cents  plus  the  charge  of  $15  per  car.  The  reasonable- 
ness of  the  4214  cent  rate  is  not  put  in  issue  by  this  complaint, 
and  upon  that  no  opinion  is  expressed.  The  allegation  is  that 
the  additional  charge  of  $15  per  car  is  unreasonable  and  this 
contention  we  think  is  well  taken.  The  rate  without  the  addi- 
tion of  this  amount  is  the  highest  ever  exacted  since  these  rates 
were  published.  For  17  years  this  defendant  voluntarily  main- 
tained a  lower  rate.  The  rate  of  42^/2  cents  per  hundred  pounds 
is  higher  than  that  ordinarily  applied  to  the  transportation 
of  beef  cattle  for  distances  of  500  miles ;  under  the  ruling  of  the 
Texas  Commission,  but  25  cents  per  hundred  pounds  could  be 
charged  for  that  distance.  The  cost  of  operation  from  Fort 
Worth  to  New  Orleans  is  not  excessive.  While  the  grades  are 
considerable  for  a  portion  of  the  way,  they  are  easy  over  the 
10  L  C.  C.  Rep. 


330  INTERSTATE  COMMERCE  REPORTS. 

greater  part  of  the  haul.  The  defendant  seems  to  claim  that  it 
ought  to  be  allowed  to  charge  a  high  rate  because  if  it  sends 
this  live  stock  through  in  proper  time  it  can  not  consolidate 
its  trains  at  Boyce ;  but  it  is  a  novel  idea  that  the  rate  should 
be  advanced  because  the  cost  of  operation  over  a  part  of  the  line 
is  decreased,  and  it  certainly  costs  less  per  mile  to  haul  the  same 
train  from  Boyce  to  New  Orleans  than  from  Fort  Worth  to 
Marshall.  It  is  said  that  the  cost  of  operation  has  increased  and 
that  this  justifies  an  increase  in  the  transportation  charge^  but 
this  rate  had  already  been  advanced  in  less  than  five  years  from 
34  to  42 1/^  cents.  We  feel  clear  that  the  imposition  of  this  addi- 
tional charge  of  $15  is  unreasonable  under  the  first  section. 

The  defendant  states  that  excessive  damages  are  claimed  by 
Texas  shippers  with  respect  to  the  shipment  of  live  stock;  it 
apparently  insists  that  these  damages  are  unjust  and  that  it  is 
compelled  to  recoup  itself  by  an  advance  in  the  rate.  This 
Commission  can  hardly  find  that  a  judgment  rendered  in  due 
course  of  judicial  procedure  is  unjust  or  excessive.  Nor  can  we 
assume  that  this  defendant  has  been  coerced  into  payment  of 
unreasonable  or  unjust  damages  by  the  bringing  of  such  suits. 
The  fact,  however,  that  claims  of  that  kind  are  made  in  large 
amounts,  that  such  claims  are  often  compromised  by  the  car- 
riers, that  when  not  compromised  they  result  in  large  verdicts 
and  that  as  a  consequence  the  carrier  is  obliged  to  pay  large 
sums  for  damage  to  live  stock  in  transit  is  undoubtedly  proper 
to  be  shown.  It  is  an  incident  in  the  transportation  of  that 
commodity,  which  may  properly  be  taken  into  account  by  the 
railway  in  establishing  its  tariflF.  If  for  any  reason  these  claims 
for  damages  have  become  more  frequent  than  they  were  for- 
merly, without  fault  upon  the  part  of  the  railway,  that  might  be 
a  reason  for  increasing  the  rate.  It  should  be  carefully  observed, 
however,  that  the  defendant  ought  not  by  this  means  to  escape 
from  its  own  negligence.  The  testimony  in  this  case  showed 
that  from  three  to  six  days  were  usually  consumed  in  transport- 
ing live  stock  from  Fort  Worth  to  New  Orleans,  a  distance  of 
500  miles.  Apparently  a  much  less  time  ought  to  suffice.  The  de- 
fendant itself  admitted  that  over  three  days  ought  not  to  be  con- 
sumed.    If  six  days  are  used  and  if  the  stock  is  in  fact  injured 
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by  this  delay,  it  is  difficult  to  see  why  damages  ought  not  to  be 
claimed  and  collected.  The  consequences  of  such  neglect  should 
fall  upon  the  owners  of  this  property,  not  the  public.  To  the 
extent  that  loss  or  damage  i^  peculiar  to  a  particular  kind  of 
traffic  that  fact  may  be  properly  recognized  in  the  rate,  but 
charges  of  transportation  should  not  be  advanced  to  make  good 
the  negligence  of  the  carrier  itself. 

Our  impression  is  that  these  claims  for  damages  have  multi- 
plied in  recent  years,  and  that  the  amount  which  the  defendant 
is  obliged  to  pay  on  that  account  has  increased.  Evidently  the 
figures  given  by  the  defendant  for  the  year  1903  are  abnormal. 
It  is  not  suggested  that  any  such  condition  has  existed  in  the 
past  and  it  is  hardly  credible  that  it  will  continue  for  the  future. 
The  record  does  not  disclose  the  reasons  for  it,  and  we  find  noth- 
ing in  that  record  which  convinces  us  that  th6  advances  already 
made  before  the  imposition  of  this  charge  of  $15  per  car  would 
not  fairly  compensate  the  defendant  for  the  increased  hazard  in 
this  respect  in  so  far  as  the  shipper  can  be  justly  charged  with  it. 

The  complaint  alleges  that  since  no  similar  charge  is  imposed 
on  shipments  to  St.  Louis  and  other  markets,  out  of  this  arises  a 
discrimination,  under  the  third  section,  against  New  Orleans. 
Formerly  the  defendant  was  a  party  to  rates  to  other  markets 
than  New  Orleans,  *but  since  April  1,  1904,  these  joint  rates 
have  been  canceled.  Whether  under  these  circumstances  it  could 
be  said  that  the  defendant  discriminates  against  New  Orleans, 
since  it  does  not  participate  in  the  rates  to  the  other  markets,  or 
whether  New  Orleans  is  in  such  competition  witi  these  other 
markets,  in  fact,  that  discrimination  could  be  predicated  of  a 
difference  in  rates  is  not  here  determined. 

Neither  do  we  find  it  necessary  to  decide  in  this  case  whether 
the  imposition  of  this  charge  in  lots  of  less  than  ten  carloads, 
while  not  applied  to  ten  carloads  or  more  is  in  violation  of  the 
Act  to  regulate  commerce,  either  as  a  matter  of  law  or  as  a  mat- 
ter of  fact  in  this  particular  case.  We  find  that  the  charge  of  $15 
per  car  is  unreasonable  when  applied  to  single  carload  shipments. 

It  must  not  be  understood  as  the  opinion  of  this  Commission 
that  the  defendant  is  obliged  to  receive  single  carloads  of  live 
stock  at  Fort  Worth  for  shipment  to  New  Orleans  at  any  and  all 
10  I.  C.  C.  Rep. 


332  INTERSTATE  COMMERCE  REPORTS. 

times.  The  service  required  by  this  species  of  trafBc  is  peculiar 
and  exacting.  The  defendant  may  with  propriety  appoint  a 
certain  day  or  days  upon  which  it  will  run  trains  for  the  accom- 
modation of  this  traffic  and  shippers  should  accommodate  them- 
selves to  this  schedule,  if  reasonable  service  is  thereby  afforded. 
Such  an  arrangement  is  for  the  mutual  interest  of  the  railway 
and  the  shipper. 

COXCLUSTONS. 

irpon  the  foregoing  findings  of  fact  the  defendant  should  bo 
ordered  to  cease  and  desist  from  imposing  the  present  charge  of 
$15  per  car  above  the  rate  of  42^4  cents  per  hundred  pounds. 
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No.  724. 

C.  M.  BAEEOW 
•V, 
THE   YAZOO   &   MISSISSIPPI   VALLEY   KAILKOAD 
COMPANY   and   THE   ILLINOIS   CENTKAL   EAIL- 
EOAD  COMPANY. 


Decided  June  25 y  190 k. 


Defendants'  rate  on  horses  and  mules  in  less  than  carloads  from  Bayou 
Sara,  La.,  to  St.  Louis,  Mo.,  is  the  double  first  class  rate  of  $1.80  per 
100  lbs.  upon  an  estimated  weight  of  2,000  lbs.  for  the  first  animal, 
1,500  lbs.  for  the  second,  and  1,000  lbs.  for  each  additional  animal. 
The  distance  covered  is  667  miles.  This  rate  when  applied  to  the 
transportation  of  a  single  animal  is  not  unreasonable,  but  it  is  un- 
reasonable for  a  shipment  of  four  animals,  amounting  in  that  case  to 
$99,  while  the  charge  upon  a  carload  of  25  animals  is  only  $100.  De- 
fendants' less  than  carload  tariff  would  be  rendered  more  just  by  re- 
ducing the  charge  tc  90  cents  per  100  lbs.,  the  first  class  rate,  increas- 
ing the  estimated  weight  of  the  first  animal  to  4,000  lbs.,  and  leaving 
the  weights  iov  the  additional  animals  as  they  now  are,  at  1,600  lbs. 
for  the  second  and  1,000  lbs.  each  for  all  others  included  in  the  ship- 
ment. No  order  issued,  but  complainant  may  apply  to  Commission  for 
reparation  if  compelled  to  pay  rates  in  excess  of  those  indicated. 

Ed  Baxter  for  defendants. 

Eeport  and  Opinion  of  the  Commission. 

Prouty^  Commissioner: 

The  complainant  resides  at  Bayou  Sara  in  the  State  of  Louisi- 
ana and  complains  of  the  rates  of  the  defendants  upon  horses 
and  mules  from  that  point  to  St.  Louis,  Missouri.  The  South- 
ern Classification,  which  is  in  force  over  the  lines  in  question, 
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provides  that  horses,  mules  and  homed  animals  shall  be  carried 
at  estimated  weights  which  are  2,000  pounds  for  the  first 
animal,  1,500  pounds  for  the  second  animal  and  1,000  pounds 
for  each  additional  animal.  The  rate  of  the  defendants  upon 
live  stock  from  Bayou  Sara  to  St.  Louis  is  $1.80  per  hundred 
pounds.  The  complainant  insists  that  these  estimated  weights 
are  greatly  excessive,  and,  therefore,  unjust,  that  the  charge  per 
hundred  pounds  is  unreasonably  high,  and  claims  that  the  de- 
fendants should  be  obliged  to  transport  live  animals  between 
these  points  for  80  cents  per  hundred  pounds  upon  actual 
weights. 

The  above  estimated  weights  are  undoubtedly  in  most  instances 
excessive  but  it  cannot  be  said  that  they  are  for  this  reason  un- 
just. The  two  other  principal  classifications  name  estimated 
weights  upon  live  stock ;  those  of  the  Oflicial  being  4,000  pounds 
for  the  first  and  3,000  pounds  for  each  subsequent  animal;  of 
the  Western  2,000  pounds  for  the  first,  1,500  pounds  for  the 
secand  and  third,  and  1,000  pounds  for  each  additional  animal. 
The  fixing  of  an  estimated  weight  is  in  effect  a  method  of  pro- 
viding that  a  given  article  shall  be  carried  for  a  certain  price. 
The  defendants  might  with  propriety  provide  that  live  animals 
should  be  transported  for  so  much  a  head,  and  this  is  virtually 
done  by  the  estimated  weight.  The  real  question  is  not  whether 
the  weight  as  estimated  is  excessive,  but  whether  the  trans- 
portation charge  produced  by  applying  the  rate  to  the  weight  is 
an  unreasonable  one. 

The  rate  in  force  upon  live  animals  between  Bayou  Sara  and 
St.  Louis  is  $1.80  per  hundred  pounds,  which  is  just  double  the 
first  class  rate.  Applying  this  to  the  estimated  weight  of  tho 
first  animal  wc  have  as  a  resulting  charge  for  the  carriage  of 
that  animal  $36.  This  hardly  seems  to  us  unreasonable.  The 
distance  is  067  miles.  Ordinarily  an  entire  car  is  used,  for 
while  it  is  probable  that  certain  kinds  of  freight  may  with  safety 
be  placed  in  the  other  end,  an  entire  half  of  the  car  must  be  ap- 
proi)riated  to  the  use  of  this  animal  and  as  a  practical  matter  the 
whole  of  the  car  generally  is.  If  the  time  occupied  in  transit 
is  more  than  28  hours,  as  it  would  be  between  the  points  in  ques- 
tion, the  animal  must  be  taken  out,  fed,    watered    and    rested. 
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Tlie  liability  to  damage  is  greater  in  case  of  live  animals  than 
of  most  other  commodities. 

Live  stock  must  from  its  very  nature  be  transported  long 
distances  at  a  comparatively  low  rate,  but  the  carriage  is  ordi- 
narily, and  ought  to  be,  in  carloads.  There  is  comparatively 
little  necessity  for  moving  live  stock  distances  of  500  miles  and 
over  in  less  than  carload  lots.  We  cannot  feel  that  these  de- 
fendants ought  to  be  required  to  haul  this  car,  weighing  not  less 
than  20,000  pounds,  almost  700  miles,  assimiing  the  liability 
and  discharging  the  other  duties  required,  for  less  than  $36. 

WTiile  it  seems  to  us,  however,  that  in  case  of  a  single  animal 
the  application  of  the  rate  of  the  defendants  to  the  estimated 
weight  complained  of,  does  not  produce  an  unreasonable  charge, 
this  is  not  true  as  the  number  of  animals  increases.  The  com- 
plainant desired  to  ship  four  horses.  The  estimated  weight  of 
this  shipment  would  be  5,500  pounds  and  the  freight  would  ag- 
gregate $99.  The  carload  rate  on  horses  and  mules  between 
St.  Louis  and  Bayou  Sara  in  either  direction  is  $100  per  car,  on 
homed  animals  $75  per  car,  and  this  carries  with  it,  as  we 
understand  the  testimony,  the  transportation  of  an  attendant. 
It  is  not  claimed  that  these  carload  rates  are  too  low,  and  it 
seems  to  us  that  if  $100  is  a  fair  compensation  for  transporting 
twenty-five  horses,  which  is  about  an  average  carload,  together 
with  an  attendant,  $99  is  too  much  for  transporting  four  horses 
with  no  attendant.  The  car  may  perhaps  weigh  the  same  in 
either  case,  but  the  total  weight  of  the  full  carload  is  consider- 
ably more,  the  actual  cost  of  hauling  is  more,  the  expense  of  un- 
loading and  reloading  is  greater. 

In  our  opinion  a  more  just  tariff  would  result  if  the  present 
commodity  rate  of  $1.80  per  hundred  pounds  were  reduced  to 
the  regular  first  class  rate  of  90  c^nts  and  the  estimated  weight 
of  the  first  nnimal  increased  from  2,000  to  4,000  pounds,  the 
estimated  weight  of  the  second  and  subsequent  animals  remain- 
ing at  1,500  and  1,000  pounds  as  they  now  are.  This  would 
yield  the  defendants  less  than  the  Official  but  more  than  the 
Western  classification. 
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Conclusions. 

While  it  has  been  found  as  a  fact  that  the  charges  of  the  de- 
fendants are  in  some  instances  unreasonable,  it  is  difficult  to 
see  how  that  finding  can  be  given  effect  through  any  formal  or- 
der. The  commission  can  only  direct  carriers  to  cease  and  desist 
from  imposing  rates  now  in  effect ;  it  has  no  power  to  prescribe 
the  rate  which  shall  ]ye  put  into  effect.  Jfo  attempt  will  be 
made,  therefore,  to  formulate  an  order.  If  the  complainant 
should  hereafter  be  compelled  to  pay  rates  in  excess  of  those 
here  indicated  he  can  apply  to  the  Commission  for  reparation. 
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No.  710. 

DEJflSON-  LIGHT  &  POWER  COMPANY. 

V. 

MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COMPANY. 


Decided  Jutie  25, 190^. 


Defendant's  rate  of  $1.90  per  ton  on  coal,  lump  and  slack,  from  South 
McAlester,  I.  T.,  to  Denison,  Tex.,  a  distance  of  97  miles,  is  unrea- 
sonable and  unjust,  and  should  not  exceed  $1.25  per  ton.  Order  with- 
held for  specified  period..  Matter  of  reparation  to  complainant  also 
reserved. 


J.  R,  Cullinane  for  complainant 

C.  Haile  for  Missouri,  Kansas  &  Texas  Ry.  Co. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

The  complainant  is  a  Texas  corporation  engaged  in  manu- 
facturing and  selling  gas  and  electric  current  at  Denison  in  that 
^tate.  In  its  business  it  uses  large  quantities  of  coal  which  it 
procures  mainly  at  South  McAlester,  Indian  Territory,  and 
which  is  transported  from  that  point  to  Denison  by  the  defend- 
ant railway  company. 

The  complaint  alleges  that  the  rate  charged  from  the  Mc- 
Alester district  is  unreasonable,  and  also  that  it  discriminates  in 
favor  of  Dallas,  Texas,  against  Denison  in  that,  although  the 
distance  to  Dallas  is  more  than  twice  as  great  as  to  Denison  the 
rate  is  but  slightly  higher.  The  testimony  shows,  however,  that 
competitive  conditions  exist  at  Dallas  which  force  the  lower  rat€ 
to  that  point  upon  the  defendant,  and  we  do  not  think  that  the 
case  presents  any  question  of  discrimination.  The  sole  issue 
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to  be  considered  is  the  inherent  reasonableness  of  the  rate  from 

the  McAlestev  district  to  Denison. 

Kates  on  lump  coal  and  slack  between  these  points  for  the  last 

twelve  years  have  been  as  follows : 

Date  Lump  Slack 

Oct.  24,  1891   $1.20  $1.20 

Nov.  2,  1899   1.55  1.56 

Nov.  20,  1899 1.80  1.80 

Feb.  15,  1903  1.90  1.60 

The  rate  last  giVen  is  in  effect  at  the  present  time. 

The  distance  from  South  McAlester  to  Denison  is  97  miles, 
and  the  two  points  are  connected  by  the  main  line  of  the  de- 
fendant. Its  traffic  manager,  who  represented  that  company 
upon  the  hearing,  stated  that  there  were  no  unusual  grades ;  that 
traffic  was  as  dense  upon  that  portion  of  his  line  as  upon  most 
other  parts  of  the  system ;  and  that  the  cost  of  operation  was  in 
no  respect  unusual  or  excessive. 

Coal  is  among  the  most  desirable  kinds  of  traffic.  The 
reasons  for  this  have  been  several  times  stated  by  the  Commis- 
sion and  need  not  be  repeated  here  in  detail.  The  cost  of  re- 
ceiving, transporting  and  delivering  that  commodity  is  less  than 
in  case  of  almost  any  other  article  of  freight.  Its  value  is  not 
great,  the  hazard  of  loss  in  transit  is  insignificant,  it  is  an  article 
of  universal  necessity  in  daily  life,  and  as  a  steam  fuel  it  fur- 
nishes the  basis  of  many  other  industries. 

Coal  rates  in  this  country  are  usually  highly  competitive,  and 
this  fact,  together  with  its  desirability  as  traffic,  and  the  large 
quantities  which  are  moved  have  produced  on  the  average  a  very 
low  rate.  It  was  said  on  the  part  of  the  defendant  that  its 
average  rate  per  ton-mile  received  for  the  transportation  of  coal 
was  about  G  mills.  We  have  carefully  examined  the  coal  rates 
prevailing  in  different  parts  of  the  country  for  similar  dis- 
tances. The  rate  per  ton  of  2,000  pounds  for  a  distance  of  100 
miles  prescribed  by  the  Railroad  Commissions  of  Missouri, 
Illinois  and  Iowa  is  $1.00 ;  that  fixed  by  the  Texas  Commission 
is  $.90  when  the  haul  is  over  one  railroad  and  $1.05  when  two  or 
more  railroads  participate.  While  the  Minnesota  rates  are  not 
before  us  it  is  our  recollection  that  they  do  not   exceed   these 
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figures  much  if  at  all.  Upon  the  other  hand  some  cases  can  be 
foimd  where  rates  nearly  as  high  as  those  in  question  are 
charged  for  a  similar  service,  and  under  circumstances  where 
such  charges  ought  not  to  exceed,  nor  indeed  equal  those  which 
this  defendant  might  make  here. 

Manifestly  the  present  rate  is  too  high.  As  already  said,  the 
average  rate  upon  the  defendant  system  received  for  tjie  trans- 
portation of  coal  is  but  6  mills  per  ton-mile,  and  its  average  rate 
on  all  traffic  was  onLy  9.59  mills  for  the  year  ending  June  30, 
1903.  This  rate  of  $1.90  yields  nearly  2  cents  per  ton-mile. 
Nothing  appears  in  the  cost  of  movement  or  otherwise  >vhich 
calls  for  an  especially  high  rate. 

What  the  rate  should  be  is  a  more  doubtful  question.  We  feel 
that  the  charge  of  $1.20  per  ton,  which  the  defendant  voluntarily 
maintained  in  effect  for  the  eight  years  previous  to  November  2, 
1899,  ought  not,  probably,  to  have  been  increased.  That  rate  is 
more  than  25  per  cent  higher  than  the  defendant  would  be  al- 
lowed to  charge  if  both  these  points  were  located  in  the  State  of 
Texas,  and  20  per  cent  more  than  if  the  transportation  were 
wholly  in  Illinois,  Missouri,  or  Iowa.  It  is  probably  more  than 
would  be  allowed  by  this  Conmiission  if  it  were  a  rate-making 
body,  establishing  both  competitive  and  non-competitive  rates; 
but  that  duty  has  been  left  to  the  carrier  itself,  and  we  can  only 
interfere  when  satisfied  that,  on  the  whole,  the  rate  in  effect  is 
imreasonable.  The  traffic  manager  of  the  defendant  stated 
that  a  reduction  of  50  cents  per  ton  in  the  present  rate  would 
force  a  reduction  in  other  coal  rates  amounting  in  the  aggregate 
to  $20,000  annually;  and  this,  it  must  be  borne  in  mind,  is  a  re- 
duction from  the  net  revenues  of  the  company.  It  was  also 
suggested  that  the  cost  of  operation  had  increased,  and  that  this 
justified  an  advance  over  the  rate  in  effect  before  1899.  As- 
suming, without  deciding,  that  this  defendant  company  may 
properly  increase  its  charges  to  meet  increased  cost  of  operation, 
we  doubt  whether  the  advance  ought  to  have  been  made  in  case 
of  this  traffic.  The  coal  rate  from  the  McAlester  district  to 
Denison  is  non-competitive.  It  was  already  a  high  rate.  If 
any  rate  were  to  be  increased,  it  should  have  been,  rather,  those 
which  competition  in  the  past  had  forced  down.  The  effort 
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should  be  to  bring  about  a  better  relative  adjustment.  That 
carriers  have  now  such  control  of  competitive  rates  that  this  can 
be  done  is  shown  by  the  fact  that  in  several  cases  now  pending 
before  us,  to  which  the  defendant  is  a  party,  such  advances  have 
been  made  and  maintained.  In  the  Wichita  coal  case,  9  I.  C. 
C,  558,  we  allowed  a  rate  of  $1.50  per  ton  for  a  distance  of  178 
miles  to  gtand,  although  expressing  an  opinion  that  it  was  prob- 
ably too  high.  On  the  whole,  we  are  inclined  to  hold  that  the 
present  rate  on  coal  and  slack  per  ton  of  2,000  pounds  from  the 
McAlester  district  to  Denison  ought  not  to  exceed  $1.25. 

Slack  is  in  one  sense  a  by-product  of  the  coal  mine.  It  can 
only  be  used  for  steam  purposes,  and  is  worthless  unless  it  can 
be  marketed  for  that  use.  This  often  leads  to  the  making  of 
extremely  low  rates  upon  that  commodity ;  but  the  defendant  in- 
sists that  this  should  be  left  to  the  discretion  of  the  carrier  to 
deal  with  as  it  would  deal  with  any  other  competitive  condition. 
It  was  said  that  very  little  slack  was  produced  at  these  mines. 
Bates  were  the  same  on  lump  and  slack  imtil  February  15, 
1903 ;  and,  without  attempting  to  lay  down  any  general  rule,  we 
do  not  feel  justified  in  holding  in  this  case  that  the  rate  on  slack 
should  be  lower  than  that  above  indicated  for  lump  coal ;  at  the 
same  time  large  quantities  of  slack  are  used  in  Denison,  the 
price  of  that  commodity  may  determine  whether  an  industry  can 
exist  there,  and  if  this  defendant,  in  deciding  what  rates  are  to 
be  borne  by  the  entire  product  of  these  mines,  should  name  a 
rate  on  slack  somewhat  lower  than  that  above  indicated,  and  a 
rate  on  lump  coal  somewhat  higher,  this  Commission  would  not 
probably  quarrel  with  that  adjustment. 

The  complainant  asks  reparation  on  account  of  shipments 
made  since  August  1,  1901.  The  testimony  shows  the  total 
amount  of  lump  coal  and  the  total  amount  of  slack  shipped  since 
that  date.  There  is  no  claim  upon  the  part  of  the  defendant 
that  a  higher  rate  could  properly  have  been  imposed  at  any  time 
since  August  1,  1901,  than  at  the  date  of  the  hearing,  which  was 
April  21,  1904,  and  we  find  that  $1.25  would  have  been  a 
reasonable  rate  during  that  period.  The  complainant  would, 
therefore,  be  entitled  to  reparation  in  an  amount  equal  to  tiie 
difference  between  this  rate  and  the  rate   actually   paid  by  it. 
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From  August  1,  1901,  to  February  15,  1903,  the  rate  paid  by 
the  complainant  upon  both  lump  and  slack  was  $1.80  per  ton. 
Since  February  15,  1903,  the  rate  has  been  $1.90  for  lump  and 
$1.50  for  slack.  Inasmuch  as  the  record  does  not  show  the 
amount  of  lump  and  slack  shipped  before  and  since  February 
15,  1903,  there  is  no  basis  for  a  computation  of  the  amount  due. 

Conclusions. 

Upon  the  foregoing  findings  of  fact  the  complainant  is  en- 
titled to  an  order  that  the  defendant  cease  and  desist  from  charg- 
ing the  present  rates.  As  is  well  understood  the  Commission 
has  no  power  to  name  a  rate  for  the  future,  and  its  finding  as  to 
what  rate  would  be  reasonable  is,  therefore,  only  equivalent  to  a 
recommendation  in  that  respect. 

The  complainant  would  be  entitled  to  an  order  for  reparation, 
if  the  record  was  sufiiciently  definite  to  enable  us  to  ascertain  the 
amount  due.  We  will  hold  the  case  open  until  September 
1,  without  making  any  formal  order.  If  the  tariffs  of  the  de- 
fendant have  not  been  by  that  time  readjusted  and  the  com- 
plainant still  desires  to  proceed  with  the  matter  of  reparation, 
we  will  permit  further  testimony  upon  that  branch  of  the  case 
and  make  the  proper  orders. 
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No.  696. 
GAKDNER  &  CLARK 

V. 

THE  SOUTHERN^  RAILWAY  COMPANY. 


Decided  June  25, 190 4, 


1.  Defendant  has  had  in  force  since  April  25,  1903,  rates  per  100  lbs. 

on  bananas  in  carloads  from  Charleston,  S.  C,  which  are  43  cents  to 
Danville,  Va.,  and  35^4  cents  to  Lynchburg,  Va.,  the  transportation  to 
the  latter  point  by  defendant's  line  being  through  Danville.  The  lower 
rate  to  Lynchburg  is  forced  upon  defendant  by  the  competition  of  ba- 
nanas coming  from  Baltimore.  The  43-cent  rate  to  Danville  is  not  found 
to  be  unreasonable  and  upon  these  facts  the  higher  rate  to  Danville  is 
not  in  violation  of  the  Act  to  regulate  commerce. 

2.  Prior  to  April  25,  1903,  defendant  had  in  efifect  rates  per  100  lbs.  on 

bananas  in  carloads  from  Charleston  which  were  43  cents  to  Danville 
and  20  cents  to  Lynchburg.  The  rate  of  20  cents  to  Lynchburg  was 
13  cents  below  the  rate  which  was  justified  by  competition  from  Bal- 
timore or  elsewhere.  Such  relation  of  rates  was  in  violation  of  Sec- 
tions three  and  four  of  the  Act  to  regulate  commerce,  and  complainants 
upon  the  shipments  made  at  the  43-cent  rate  to  Danville  are  entitled 
to  recover  reparation  to  the  extent  of  13  cents  per  100  lbs.,  such 
excess  amounting  upon  complainants'  shipments  to  $130. 

3.  Upon  17  carloads  of  bananas  defendant  allowed  complainants  to  ship 
between  May  1,  1902,  and  April  25,  1903,  from  Charleston  to  Lynch- 
burg and  unload  half  of  the  carloads  at  Danville,  paying  the  Lynchburg 
rate  plus  the  local  rate  on  the  half  carloads  carried  from  Lynchburg  to 
Danville.  This  was  in  disregard  of  defendant's  regulations  and  re- 
sulted in  charges  belew  those  applicable  under  defendant's  published 
tarifif.  Complainants  seek  reparation  upon  the  basis  of  the  Lynchburg 
rate  and  defendant  upon  the  basis  of  its  tariff  rate,  but  neither  is 
entitled  to  recover. 

Oeo.  C.  Cabell  and  B.  H.  Custer  for  complainants. 
Claudian  B.  Northrup  for  defendant. 
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I 

Repoet  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

D.  B.  Gardner  and  W.  W.  Clark,  the  complainants,  are  en- 
gaged in  the  commission  fruit  business  at  Danville,  Va.,  under 
the  firm  style  of  Gardner  &  Clark.  In  the  course  of  their  busi- 
ness they  ship  bananas  in  carloads  to  Danville  where  distribu- 
tion is  made  in  small  lots  to  retail  dealers  located  in  that  city 
and  adjacent  territory.  The  Southern  Railway  transports  these 
bananas  to  Danville  and  the  complainants  put  in  issue  the  rates 
charged  for  that  service  as  compared  with  similar  rates  to 
L,>Tichburg  and  Richmond. 

Bananas  consumed  by  these  three  cities  may  and  some- 
times actually  do  enter  the  United  States  at  the  ports  of  Mobile 
and  Xew  Orleans,  being  transported  from  there  by  rail.  This 
movement  is,  however,  insignificant  and  may  be  disregarded 
in  the  present  discussion.  Bananas  supplying  these  three  mar- 
kets come  in  mainly  through  the  porta  of  Charleston,  South 
Carolina,  and  Baltimore,  Maryland.  The  complainants  and 
their  witnesses  stated  that,  generally  speaking,  the  prixje  was  the 
same  at  both  these  ports  and  that  the  freight  rate  would  deter- 
mine whether  bananas  for  Lynchburg  or  Richmond  should  move 
through  Baltimore  or  Charleston.  If  the  rate  made  were  lower 
from  Baltimore  by  any  appreciable  amount  they  would  ordi- 
narily move  from  that  port. 

The  present  rates  from  Charleston  are  as  follows,  in  cents  per 
hundred  pounds: 

To  Danville    : L.  C.  L.  74  C.  L.  43 

"  Richmond    "         60       "      25 

"  Lynchburg "         60       "      Soi/a 

From  Baltimore  the  present  rates  are : 

To  Danville L.  C.  L.  68  C.  L.  46 

"  Richmond    "         25       "      20 

"  Lynchburg "         42       "      35% 

The  carload  minimum  from  Charleston  is  20,000  pounds, 
from  Baltimore  18,000  pounds.     Bananas  can  only  be  shipped 
to  Danville  by  the  complainants  in  carload  lots  and  we  are  only 
concerned  in  this  case  with  the  carload  rate. 
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The  rates  from  Charleston,  as  above  given,  have  been  in  ef- 
fect since  April  25,  1903.  For  some  years  previous  to  that  date 
the  carload  rate  from  Charleston  to  Lynchburg  and  Kichmond 
was  20  cents  per  hundred  pounds,  the  other  rates  being  the 
same  as  at  present.  The  existence  of  this  20-cent  rate  to  Lynch- 
burg was  accounted  for  as  follows :  The  first  attempt  to  move 
bananas  through  the  port  of  Charleston  was  made  in  1898.  At 
that  time  the  Southern  Railway  did  not  reach  Charleston  from 
Lynchburg  and  Danville  over  its  own  iron,  but  operated  in  con- 
nection with  the  South  Carolina  &  Georgia,  which  was  the 
initial  line.  This  line  at  that  time  established  a  rate  to  Rich- 
mond of  20  cents  and  made  the  same  rate  to  Lynchburg  upon 
the  assumption,  apparently,  that  those  two  cities  took  the  same 
rate  from  points  north.  Such  was  in  fact  the  rule  as  to  most 
commodities  but  not  as  to  bananas,  the  carload  rate,  Baltimore 
to  Richmond  being  at  that  time  17  cents  and  to  Lynchburg  33 
cents.  In  point  of  fact  no  bananas  actually  moved  through 
Charleston  until  April,  1902.  Previous  to  that  time  the  South- 
ern had  obtained  control  of  the  South  Carolina  &  Georgia  and, 
therefore,  operated  the  entire  distance  from  Charleston  to 
Lynchburg.  This  relation  of  rates  at  Lynchburg  was  not,  how- 
ever, brought  to  the  attention  of  the  traffic  officials  of  the  de- 
fendant company  until  about  the  time  it  was  advanced,  April 
25,  1903.  About  April  1,  1903,  the  Richmond  rate  from  Balti- 
more had  been  advanced  from  17  to  20  cents  and  the  Lynchburg 
rate  from  33  to  35^/^.  The  Charleston  rate  was  now  advanced 
to  25  cents  at  Richmond  and  35^^  cents  at  Lynchburg. 

The  movement  of  bananas  from  Charleston  to  Lynchburg  is 
through  Danville,  and  the  contention  of  the  complainants  is 
that  the  defendant  by  charging  a  lower  rate  to  Lynchburg  than 
is  charged  to  Danville,  an  intermediate  point,  discriminates 
against  the  latter  locality.  The  defendant  justifies  the  lower 
rate  to  Lynchburg  on  the  ground  of  competition  which  does  not 
prevail  at  Danville.  This  claim  of  the  defendant  is  apparently 
well  founded.  In  the  case  Danville  v.  SotUhem  Railway  Co. 
8  I.  C.  C.  Rep.  409,  this  Commission  fully  examined  the  traffic 
conditions  existing  at  Danville  and  Lynchburg,  reaching  the  con- 
clusion that  there  was  in  fact  competition  at  Lynchburg  which 
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might  justify  a  lower  rate  in  most  instances  to  that  city  than 
obtained  at  Danville.  The  testimony  in  this  case  clearly  shows 
that  what  was  there  found  to  be  true  of  traffic  in  general  is 
true  of  this  particular  species  of  freight.  The  rate  on  bananas 
from  Baltimore  to  Richmond  and  Lynchburg  is  determined  by 
competitive  conditions  entirely  independent  of  the  defendant 
The  rates  prevailing  from  Baltimore  to  those  points  would  be 
substantially  the  same  if  bananas  were  never  carried  there  from 
Charleston.  It  has  already  appeared,  and  indeed  it  was  con- 
ceded by  the  complainants  upon  the  hearing,  that  the  Southern 
Kailway  could  not  transport  bananas  from  Charleston  to 
Lynchburg  unless  it  made  substantially  the  same  rate  of  freight 
as  was  charged  from  Baltimore  to  Lynchburg.  In  other  words 
this  defendant  must  accept  the  rate  which  it  now  does  upon  this 
traffic  or  retire  from  that  business. 

The  complainants  insist,  secondly,  that  the  rate  charged  from 
Baltimore  to  Danville  is  unreasonable  in  itself.  We  hardly 
think  that  claim  is  made  out  upon  this  record.  The  kind  of 
service  required  in  the  transportation  of  bananas  is  a  some- 
what exacting  one.  While  not  usually  carried  under  refrigera- 
tion a  special  ventilated  car  is  needed.  They  must  be  handled 
with  great  expedition  and  in  point  of  fact  the  Southern  does 
transport  them  from  Charleston  to  Richmond  and  Lynchburg 
and  intermediate  points  by  an  express  freight  service  which 
approximates  a  passenger  schedule.  The  liability  to  damage  is 
considerable  and  it  appears  that  claims  for  damage  are  fre- 
quently made. 

An  examination  of  the  tariffs  in  force  in  different  parts  of 
the  country  shows  that,  bananas  in  less  than  carload  lots  are 
usually  carried  as  second  class,  in  carload  lots  as  third  class. 
The  L.  C.  L.  rate  on  this  commodity  from  Charleston  to  Dan- 
ville is  74  cents,  the  regular  second  class  rate,  but  the  C.  L. 
rate  of  43  cents,  that  being  the  one  really  in  issue,  is  consid- 
erably lower  than  third  class,  which  is  61  cents.  To  hold  this 
rate  unreasonably  high  we  must  either  conclude  that  the  classi- 
fication applied  to  this  commodity  generally  is  wrong,  or  that 
the  entire  system  of  class  rates  upon  this  part  of  the  Southern 
system  is  too  high.  We  should  be  hardly  warranted  in  reach- 
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iiig  either  of  these  conclusions  in  the  present  case.  While  the 
rate  cannot  be  called  a  low  one  it  seems  to  be  about  in  line  with 
similar  rates  elsewhere  and  can  hardly  be  pronounced  unrea- 
sonable. 

The  complainants  claim,  in  the  third  place,  that  even  if  the 
present  rate  is  reasonable  and  the  present  relation  of  rates  law- 
ful, this  was  not  the  case  while  the  rate  to  Lynchburg  was  20 
cents  per  hundred  pounds. 

The  complainants  began  shipping  bananas  from  Charleston 
about  May  1,  1902,  and  from  that  date  until  April  25,  1903, 
the  Lynchburg  rate  was  20  cents,  the  Danville  rate  being  then 
the  same  that  it  now  is.  During  all  that  time  the  rate  from 
Baltimore  to  Lynchburg  was  33  cents.  Assuming  that  the  de- 
fendant must  meet  and  miglit  lawfully  meet  the  Baltimore  rate 
to  Ljnachburg,  ithe  complainants  urge  that  there  were  no  com- 
petitive conditions  which  required  the  making  of  a  rate  of  20 
cents  or  indeed  a  lower  rate  than  33  cents.  The  defendant  does 
not  seriously  contend  that  its  rate  of  20  cents  at  Lynchburg 
was  forced  by  competitive  conditions.  The  manner  in  which  it 
was  first  established  has  already  been  stated;  its  continuance 
seems  to  have  been  an  oversight.  We  find  as  a  matter  of  fact 
that  from  May  1,  1902,  until  April  25,  1903,  there  were  no 
competitive  conditions  at  Lynchburg  which  required  or  justi- 
fied the  naming  of  a  lower  rate  than  33  cents  from  Charleston. 
The  present  rate  is  35^  cents,  but  it  will  be  remembered  that 
just  before  that  rate  was  put  in  effect  the  rate  from  Baltimore 
had  been  advanced  from  33  to  351/0  cents.  Richmond  may  be 
omitted  from  our  consideration  since  the  same  conditions  con- 
trol there  and  at  Lynchburg. 

Between  May  1,  1902,  and  April  25,  1903,  the  complainants 
shipped  five  carloads  of  bananas  from  Charleston  to  Danville 
upon  which  was  paid  $86  per  car,  being  43  cents  per  hundred 
pounds  upon  a  minimum  of  20,000  pounds.  The  first  of  the 
expense  bills  produced  dated  May  15,  1902,  shows  upon  its 
face  that  the  rate  was  computed  at  41  cents,  the  total  amount 
being  $82,  but  we  think  it  fairly  appears  from  the  testimony 
that  this  error  was  subsequently  corrected  and  the  full  rate  paid. 
If  the  complainants  are  entitled  to  recover  as  damages  the  dif- 
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ference  between  the  rate  actually  maintained  by  the  defendant 
at  Lynchburg  and  the  lowest  rate  which  it  might  justly  main- 
tain at  that  point,  viz.,  13  cents  per  hundred  pounds,  their  dam- 
ages upon  these  five  cars  would  amount  to  $130. 

The  complainants  testified  that  the  maintenance  of  the  lower 
rate  at  Lynchburg  restricted  their  territory  and  that  for  this 
reason  they  were  unable  to  do  as  extensive  a  business  as  they 
otherwise  would,  or  as  they  in  fact  did  after  the  Lynchburg 
rate  was  advanced.  We  find  that  the  complainants  were  dam- 
aged as  stated  by  them,  but  there  is  nothing  in  this  record  from 
which  the  amount  of  such  damages  can  be  estimated. 

During  this  same  period  from  May  1,  1902,  to  April  25, 
1903,  the  complainants  handled  17  carloads,  minimum  weight 
20,000,  between  Charleston  and  Danville  and  Lynchburg  in 
the  following  manner  and  under  the  following  circumstances: 

J^ot  being  able  to  dispose  of  an  entire  carload  of  bananas  at 
Danville  it  occurred  to  the  complainants  that  they  might  handle 
part  of  the  car  at  Danville  and  sell  the  remainder  at  Lynchburg. 
They  accordingly  purchased  a  carload  of  bananas  at  Charleston 
and  ordered  the  same  shipped  to  Lynchburg.  They  then  applied 
to  the  station  agent  at  Danville  for  permission  to  open  the  car 
when  it  reached  that  point,  remove  one  half  the  contents  and 
send  the  balance  on  to  LjTichburg.  The  local  rate  from  Lynch- 
burg to  Danville  at  that  time  upon  10,000  pounds  or  over  was 
28  cents  per  hundred  pounds,  and  the  complainants  stated  to 
the  agent  that  if  allowed  to  remove  one  half  the  contents  of  the 
car  they  would  pay  the  local  rate  on  10,000  from  Lynchburg  to 
Danville  for  that  privilege.  The  station  agent  thereupon  tele- 
graphed the  assistant  general  freight  agent  of  the  defendants  at 
Richmond  for  instructions,  and  was  notified  that  he  might  grant 
the  request  of  the  complainants  in  this  instance,  but  that  such 
course  of  action  must  not  be  extended  to  the  future.  The  com- 
plainants knew  that  the  station  agent  had  wired  Richmond  and 
received  instructions  from  there  to  grant  their  application; 
they  did  not  know  that  the  agent  was  instructed  to  limit  the 
privilege  to  that  single  shipment. 

WTien  this  car  arrived  at  Danville  the  complainants  opened  it, 
removed  one  half  the  contents  and  sent  the  balance  on  to  Rich- 
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mond.  The  station  agent  at  Danville  made  out  an  expense  bill 
showing  a  shipment  of  10,000  pounds  of  bananas  from  Lynch- 
burg to  Danville  at  28  cents  per  hundred  pounds,  which  the  com- 
plainants paid. 

This  proceeding  was  repeated  during  the  period  before  named 
in  case  of  16  other  carloads.  The  station  agent  of  the  defend- 
ant at  Danville  knew  of  and  permitted  what  was  being  done. 
His  superiors  had  no  knowledge  of  it  and  gave  orders  to  dis- 
continue the  practice  as  soon  as  it  was  brought  to  their  atten- 
tion. The  rule  of  classification  then  in  force  on  the  defendant's 
line  over  which  this  traffic  moved  prohibited  the  removal  of  any 
portion  of  a  carload  shipment  en  route  unless  the  less  than  car- 
load rating  was  applied  both  to  the  quantity  removed  and  the 
remainder  of  the  carload. 

Conclusions. 

The  carload  rate  of  43  cents  per  hundred  poimds  from 
Charleston  to  Danville  has  not  been  found  to  be  unreasonably 
high  in  itself,  and  it  has  been  foimd  that  the  lower  rate  of  SSl^ 
cents  per  hundred  pounds  from  Charleston  to  Lynchburg  is 
forced  upon  the  defendant  by  competition  which  it  does  not  and 
cannot  control,  and  which  justifies  a  lower  rate  at*  Lynchburg 
than  Danville.  Upon  these  findings  of  fact  the  rates  now  in 
effect  are  not  in  violation  of  the  Act  to  regulate  commerce  ac- 
cording to  those  judicial  decisions  which  have  been  often  re- 
ferred to  and  need  not  be  again  cited  here. 

The  real  question  presented  by  this  record  is  as  to  the  rights 
of  the  complainants,  under  the  tariff  in  force  previous  to  April 
25,  1903.  It  will  be  remembered  that  up  to  that  date  the  rate 
to  Lynchburg  was  20  cents,  which  has  been  found  to  be  13 
cents  per  hundred  pounds  l)elow  what  was  justified  by  competi- 
tion from  Biiltiniore  or  elsewhere.  It  is  plain  that  the  rela- 
tion of  rates  existing  during  that  period  between  Danville  and 
Lynchburg  was  in  violation  of  the  third  and  fourth  sections  of 
the  Act  to  regulate  connnerce.  During  the  period  the  complain- 
ants made  sliipnient  of  five  carloads  of  bananas  to  Danville  upon 
which  they  paid  a  rate  of  43  cents  per  hundred  pounds,  and 
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that  has  been  found  to  be  a  reasonable  charge  in  itself.     To 
what  damages  then  is  the  complainant  entitled  ? 

The  Act  to  regulate  commerce  provides  that  railway  charges 
shall  be  reasonable  and  it  further  provides  that  the  relation  of 
the  charges  imposed  upon  different  shippers  shall  be  just.  These 
complainants  are  interested  in  the  relation  rather  than  in  the 
absolute  reasonableness  of  the  rate.  It  is  a  matter  of  no  spe- 
cial concern  to  the  fruit  commission  merchant  at  Danville 
whether  the  rate  on  bananas  is  a  few  cents  more  or  less  per  hun- 
dred pounds,  but  it  is  of  vital  importance  to  him  that  his  rate 
shall  be  no  higher  than  that  of  his  competitor  either  at  Dan- 
ville or  at  an  adjacent  point  of  distribution.  These  complain- 
ants have  shown  that  the  low  rate  to  Lynchburg  enabled  dealers 
located  in  that  city  to  invade  the  territory  naturally  tributary 
to  Danville  and  thereby  restricted  their  field  of  operations  and 
prevented  them  from  transacting  business  ai  all  at  certain 
points.  While  it  has  been  found  as  a  matter  of  fact  that  the 
business  of  the  complainants  was  unfavorably  affected  by  the 
rate  granted  their  competitors  at  Lynchburg,  there  is  no  evi- 
dence, and  it  is  difficult  to  see  how  there  could  be  satisfactory 
evidence  to  show  the  amount  of  the  damages  sustained  by  the 
complainants  on  that  account 

We  do  not  think,  however,  that  the  complainants  are  for  this 
reason  precluded  from  all  claim  to  damages.  The  defendant 
has  accorded  to  the  competitors  of  the  complainants  at  Lynch- 
burg a  rate  13  cents  per  hundred  pounds  lower  than  it  lawfully 
might;  it  must,  therefore,  give  the  complainants  the  same  re- 
duction in  rate.  The  complainants  should  be  allowed  upon  all 
shipments  made  by  them  a  deduction  of  13  cents  per  hundred 
pounds  from  the  rates  actually  paid.  This  is  the  only  measure 
of  damages  which  can  possibly  be  applied;  to  refuse  this  is  to 
entirely  excuse  the  defendant  from  the  consequences  of  its  un- 
lawful act  and  to  deny  the  complainants  all  remedy  for  the 
injury  which  they  have  sustained.  The  application  of  such  a 
rule  inflicts  no  hardship  upon  the  defendant  since  it  is  simply 
required  thereby  to  maintain  such  a  relation  of  rates  as  the  law 
directs;  it  does  not  afford  the  complainants  complete  relief,  for 
while  the  rate  which  they  are  finally  compelled  to  pay  is  the 
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just  one,  the  recovery  allows  nothing  for  the  business  which 
thev  have  in  the  meantime  lost 

This  rule  of  damages  was  applied  by  the  Commission  in  the 
somewhat  similar  case,  Board  of  Trade  of  Lynchburg,  v.  Old  Do- 
minion Steamship  Co,  6  I.  C.  C.  Kep.  632,  646,  and  was  adopted 
by  the  English  courts  after  most  elaborate  discussion.  Denaby 
Main  Colliery  Co,  v.  Manchester,  Sheffield  &  Lincolnshire  Rail- 
way Co,  L.  K.  11  App.  Cas.  97.  The  defendant  railway  in  that 
case  extended  from  the  southern  Yorkshire  coal  fields  to  Grims- 
by and  transported  from  those  fields  to  that  point  coal  for  one 
Bannister  and  also  for  the  complainant,  the  Denaby  Company. 
The  coal  at  Grimsby  was  sold  for  land  delivery  and  also  for  wa- 
ter shipment  to  various  points.  There  was  an  established  rate 
which  was  ordinarily  charged  both  to  Bannister  and  to  the 
Denaby  Company  alike,  but  it  appeared  that  when  Bannister 
made  shipment  of  this  coal  to  certain  ports  on  the  English  coast, 
a  rebate  of  6d  per  ton  was  allowed,  and  that  when  he  made  ship- 
ment, by  the  Hamburg-American  steamers  to  the  West  Indies  a 
rebate  of  8d  per  ton  was  granted.  These  allowances  were  made 
for  the  purpose  of  enabling  Bannister  to  develop  a  trade  in  those 
sections. 

The  Denaby  Company  claimed  that  this  allowance  to  Bannis- 
ter was  illegal  and  sought  to  recover  a  large  sum  in  the  way  of 
damages.  The  court  below  held  that  the  granting  of  the  re- 
bates was  in  violation  of  the  provisions  of  the  English  act,  but 
that  inasmuch  as  it  did  not  appear  that  the  Denaby  Company 
had  ever  made  shipment  of  coal  to  these  English  ports  or  to  the 
West  Indies,  or  had  ever  desired  to  make  such  shipment,  or  had 
ever  applied  to  the  defendant  for  a  rate  applicable  to  coal  for 
such  shipment,  and  inasmuch  as  the  Denaby  Company  and  Ban- 
nister had  paid  exactly  the  same  rate  upon  coal  which  they  had 
in  fact  sold  in  competition  with  each  other,  no  damages  were 
recoverable.  The  House  of  Lords  reversed  this  latter  holding. 
Its  conclusion  apparently  was  that  the  facts  presented  a  case 
of  overcharge.  The  law  required  the  defendant  to  carry  for 
all  shippers  at  the  same  rate ;  it  had  in  fact  allowed  Bannister  a  . 
rebate  of  6d  upon  certain  shipments  and  8d  upon  certain  other 
shipments;  it  must  carry  the  same  quantity  for  the  Denaby 
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Company  at  the  same  price,  and  if  it  had  in  fact  exacted  a  higher 
charge,  must  make  refund  to  that  extent. 

That  case  is  much  stronger  than  the  one  before  us.  Here  the 
competitors  of  the  complainants  at  Lynchburg  were  accorded 
upon  all  shipments  for  the  space  of  about  one  year  a  rate  13 
.cents  per  hundred  pounds  lower  than  the  law  permitted.  Dur- 
ing that  period  the  complainants  were  obliged  to  pay  upon  their 
shipments  13  cents  per  hundred  pounds  more  in  comparison 
with  the  rate  of  their  competitors  than  they  should  have  paid. 
They  should  now  be  allowed  to  recover  as  damages  the  excess 
80  paid  by  them  which  amounts  in  the  present  case  to  $130. 

Both  parties  claim  to  recover  in  respect  of  the  17  carloads 
which  were  partly  unloaded  at  Danville,  but  in  our  opinion 
neither  is  entitled  to  anything  in  that  behalf.  While  the  com- 
plainants have  apparently  paid  for  the  transportation  of  bananas 
from  Lynchburg  to  Danville  which  were  in  fact  never  trans- 
ported, the  result  to  them  is  the  same  in  money  and  more  fa- 
vorable in  convenience  than  as  though  the  entire  carload  had 
been  sent  to  Lynchburg  and  the  half  reshipped. 

According  to  the  published  schedules  of  the  defendant  the 
complainants  should  have  paid  the  less  than  carload  rate  from 
Charleston  to  Danville  upon  the  10,000  pounds  which  were 
taken  out  there  and  the  less  than  carload  rate  to  Lynchburg  upon 
the  remaining  10,000  which  went  through  and  this  would  ag- 
gregate considerably  more  than  the  freight  actually  paid.  If 
the  car  had  been  opened  and  the  half  taken  out  without  the 
knowledge  or  consent  of  the  defendant  it  might  probably  now  re- 
cover the  schedule  .rate,  but  the  defendant  must  be  held  in  this 
case  to  have  consented  to  what  was  done.  If  the  complainants 
have  not  in  fact  paid  the  lawful  rate  the  defendant  was  a  party  to 
the  illegal  transaction  and  can  claim  no  benefit  from  its  own 
^v^ong. 

The  defendant  will  be  ordered  to  pay  the  complainants  on  or 
before  August  1,  1904,  the  sum  of  $130  with  interest  from  April 
24,  1903. 
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No.  632. 

t 

JOHX  W.  BLACKMAN,  Jr., 

V. 

THE  SOUTHEKN  RAILWAY  COMPANY. 


No.  639. 


JOHX  W.  BLACKMAN,  Jr., 

V. 

THE  COLUMBIA,  NEWBEERY  &  LAURENS  RAIL- 
ROAD COMPANY. 


Decided  J  urn  29, 190  J^. 


1.  A  railroad  freight  depot  and  a  public  storage  warehouse  are  not  used 

for  laimilar  purposes,  and  the  charge  for  storage  in  the  railroad  depot 
may  properly  be  made  higher  than  the  public  warehouse  charge  with 
the  object  of  compelling  the  expeditious  removal  of  freight. 

2.  The  So.  Ry.  Co.  in  applying  to  complainant's  interstate  traffic  at  Macon, 

Ga.,  the  storage  rates  prescribed  by  the  Georgia  Railroad  Commission, 
and  the  C,  N.  &  L.  R.  Co.  in  applying  to  complainant's  interstate  traf- 
fic at  Columbia,  S.  C,  the  storage  rates  prescribed  by  the  South  Caro- 
lina Railroad  Commission,  although  such  storage  rates  were  in  excess 
of  the  u&ual  public  warehouse  charges  in  Macon  and  Columbia,  did  not 
violate  the  Act  to  regulate  commerce. 

3.  Storage  rates  and  regulations  enforced  by  common  carriers  subject  to 
the  Act  to  regulate  commerce  must  be  published  at  their  stations  and 
filed  with  this  Commission. 

James  McConnell  for  complainant 

Ed  Baxter  and  Claudian  B,  Northrup  for  the  Southern  Ry. 
Co. 

Ed  Baxter  for  the  Columbia,  Newberry  &  Laurens  Kailroad 
Company. 
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Report  and  Opinion  of  the  Commission. 

FiFER^  Commissioner: 

John  W.  Blacknian,  Jr.,  is  a  dealer  in  sugar  and  molasses, 
whose  principal  oflSce  is  in  New  Orleans,  Louisiana,  and  who 
ships  the  goods,  in  which  he  deals,  by  railroad  from  that  city  to 
market  points  in  other  states  of  the  United  States.  In  this  pe- 
tition he  sets  forth  that  about  November  1,  1901,  he  shipped  by 
the  line  of  the  Southern  Railway  Company  and  other  railway 
lines  connecting  therewith,  five  barrels  of  sugar  from  New  Or- 
leans to  Macon,  Georgia,  the  five  barrels  weighing  1920  pounds; 
that,  the  sugar  having  arrived  at  Macon  on  or  about  November 
25,  1901,  the  consignees  refused  to  accept  the  shipment,  and 
■owing  to  a  decline  in  market  price,  complainant  was  unable  to 
dispose  of  the  sugar  imtil  on  or  about  February  6,  1902,  during 
which  time  it  remained  in  the  depot  of  the  defendant,  the  South- 
ern Railway  Company,  that  this  defendant  compelled  complain- 
ant to  pay  for  transporting  and  storing  the  sugar  the  published 
rate  for  transportation,  and  in  addition  $11.85,  which  charge 
was  made  for  storage. 

The  complainant  avers  that  this  charge  for  storage  was  unrea- 
sonable and  unjust,  and  that  a  reasonable  and  just  charge  for 
the  service  would  have  been  60  cents. 

It  is  further  set  forth  by  the  complainant  that  the  defendant 
IS  a  member  of  the  Southeastern  Car  Service  Association,  com- 
posed of  railway  companies  doing  business  in  Georgia,  Florida, 
and  South  Carolina,  and  has  established  rates  and  regulations 
for  the  storage  of  freight  in  the  depots  of  its  members,  which 
rotes  and  regulations  are  enforced  by  defendant  at  its  depot  in 
Macon,  Georgia ;  and  it  is  averred  that  by  virtue  of  these  rules 
and  regulations  the  cliarge  made  for  storing  sugar  in  barrels  is 
one  cent  per  day  for  each  100  pounds,  which  is  excessive,  unrea- 
sonable and  unjust;  tliat  the  charges  exacted  by  other  common 
carriers  who  do  business  in  States  other  than  Georgia,  Florida, 
and  South  Carolina,  for  storing  sugar  in  barrels  is  four  cents  per 
^barrel  for  each  month;  that  the  defendant  had  the  right  to 
charge  for  storage  on  the  sugar  as  it  remained  over  the  time  lim- 
it, but  that  it  had  no  right  to  charge  more  than  the  usual  public 
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warehouse  charges  in  force  at  Macon,  which  were  and  are  much 
lower  than  one  cent  per  100  pounds  per  day. 

It  is  alleged  that  no  charge  for  storage  is  published  by  tlie 
defendant  as  a  terminal  charge,  although  such  publication  ia 
required  by  the  Act  to  regulate  commerce.  It  is  alleged  that 
by  charging  the  complainant  $11.85  as  stated,  and  by  exacting 
rates  for  storage  as  already  set  forth,  the  defendant  has  been 
and  is  violating  the  Act  to  regulate  commerce. 

The  complainant  prays  that  after  hearing  and  investigation 
an  order  may  be  made  commanding  the  defendant  to  cease  and 
desist  from  the  aforesaid  violations  of  the  Act  to  regulate  com- 
merce and  to  make  reparation  to  the  complainant  for  the  storage 
charges  unlawfully  collected. 

The  same  complainant  John  W.  Blackman,  Jr.,  also  makes  a 
complaint  against  the  Columbia,  Newberry  &  Laurens  Kailroad 
Company  similar  to  that  against  the  Southern  Railway  Com- 
pany, and  in  respect  to  the  unlawful  collection,  by  the  defend- 
ant railway  of  $3.85  storage  on  10  barrels  of  molasses  from  New 
Orleans  to  Columbia,  South  Carolina. 

In  the  matter  of  this  complaint  relief  is  asked  from  the  Com- 
mission in  terms  the  same  as  those  used  in  the  complaint  against 
the  Southern  Railway  Company,  and  the  two  cases  have  been 
and  will  be  considered  together. 

Facts. 

The  complainant  shipped  five  barrels  of  sugar  from  New  Or- 
leans, Louisiana,  to  Macon,  Georgia,  over  the  line  of  the  South- 
em  Railway  Company  and  connecting  lines.  Owing  to  a  mis- 
understanding as  to  the  terms  of  sale  of  the  sugar,  the  consign- 
ment remained  in  the  defendant's  depot  at  Macon  about  two 
months  beyond  the  time  limit  allowed  by  the  company,  and  a 
storage  charge  of  $11.85  was  laid  upon  the  sugar,  the  payment 
of  which  was  exacted  upon  the  delivery  of  the  shipment  by  de- 
fendant 

The  complainants  shipped  ten  barrels  of  molasses  from  New 
Orleans,  Tx)uisiana,  to  Columbia,  South  Carolina,  over  the  line 
of  the  Columbia,  Newberry  &  Laurens  Railway  Company  and 
connecting  lines.     There  was  a  misunderstanding  as  to  terms  of 
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sale  and,  during  the  adjustment  of  the  matter,  six  or  seven  days 
elapsed  over  the  time  allowed  by  the  railroads,  and  an  extra 
charge  for  storage  was  made  amounting  to  $3.85. 

Both  of  the  defendant  railroads  are  members  of  the  Southeastr 
em  Car  Service  Association,  formed  for  the  purpose  of  control- 
ling charges  for  storage.  A  circular  issued  by  this  Association 
July  18,  1901,  fixes  storage  charges  for  time  periods  beyond  the 
free  limit  allowed  by  the  various  railways,  as  follows:  For  5 
days  and  under,  1  cent  per  100  pounds  per  day ;  5  to  10  days, 
6  cents ;  10  to  20  days,  8  cents ;  20  to  30  days,  10  cents ;  30  to  40 
days,  13  cents;  40  to  50  days,  15  cents;  each  additional  week  or 
fraction  thereof,  10  cents  per  100  pounds;  minimum  charge  5 
cents ;  not  more  than  $1.00  per  day  for  any  consignment  not  in 
excess  of  a  carload,  $1.00  per  day  being  the  demurrage  charge 
per  car. 

The  storage  regulations  in  effect  on  the  lines  of  the  Southern 
and  of  the  Columbia,  Newberry  &  Laurens  Railroad  Company 
in  Georgia  and  South  Carolina  are  enforced  by  the  adoption  by 
these  carriers  of  the  rates  and  regulations  prescribed  by  the 
Railroad  Commissioners  of  these  States. 

The  defendant,  the  Southern  Railway  Company,  publishes 
through  the  Southeastern  Car  Service  Association,  and  files  with 
the  Interstate  Commerce  Commission,  the  rates  and  regulations 
for  storage  prescribed  by  the  Georgia  Railroad  Conmiission  and 
adopted  by  this  defendant  in  its  practice.  The  defendant,  the 
Columbia,  Newberry  &  Laurens  Railroad  Company,  does  not 
publish  through  the  Southeastern  Car  Service  Association  nor 
file  with  the  Interstate  Conmaerce  Commission  the  rates  and 
regulations  for  storage  charges  which,  as  to  Columbia,  S.  C,  the 
destination  involved  in  this  proceeding,  are  those  prescribed  by 
the  South  Carolina  Railroad  Conmiission. 

The  New  Orleans  Car  Service  Association  fixes  a  tariff  for 
storage  in  New  Orleans  affecting  all  roads  entering  that  city. 
These  rates  are  lower  than  those  of  the  Southeastern  Car  Service 
Association.  The  tariff  of  the  New  Orleans  Car  Service  Asso- 
ciation imposes  on  all  freights  except  hay,  grain,  and  shipstuffs 
for  the  first  15  days  after  the  free  limit,  1  cent  per  100  pounds 
and  for  each  additional  10  days  or  a  fraction  thereof,  %-cent 
10  I.  C.  C.  Rep. 


356  INTERSTATE  COMMERCE  REPORTS. 

per  100.  The  complainant  calculates  that  had  the  storage  on 
his  two  shipments  been  assessed  in  accordance  with  the  New  Or- 
leans Car  Service  Association  tariff  instead  of  the  Southeastern, 
the  total  charges  to  be  paid  thereon  would  have  been  in  the  pro- 
portion of  21/2  cents  to  10  cents. 

The  storage  charges  assessed  in  both  cases  of  which  complaint 
is  made  were  in  accordance  with  the  rules  of  the  Southeastern 
Car  Service  Association.  Exhibits  on  file  with  the  records  in 
these  cases  show  that  the  rates  for  storage  fixed  by  the  South- 
eastern Car  Service  Association  for  points  in  the  State  of  Geor- 
gia are  the  same  as  those  prescribed  by  the  State  Railroad  Com- 
mission of  that  State;  also  that  the  association's  rates  in  the 
State  of  South  Carolina  are  those  fixed  by  the  Railroad  Commis- 
sioners of  that  State. 

Previous  to  the  adoption  of  the  present  scale  of  storage  charges 
by  the  Southeastern  Car  Service  Association,  when  there  was  no 
fixed  and  uniform  rate  of  storage,  the  depots  of  the  railways 
were  burdened  and  congested  by  accumulations  of  freight  in  less 
than  carloads,  so  much  so  that,  in  many  cases,  the  buildings  were 
so  crowded  that  it  was  impossible  to  shelter  from  the  weather  the 
current  traffic  and  to  handle  the  business  of  the  stations  from 
day  to  day. 

In  numerous  instances  depots  were  so  congested  that,  in  order 
to  gain  access  to  freight  which  had  been  in  the  buildings  for 
some  time,  it  was  necessary  to  remove  and  take  out  of  the  build- 
ings large  quantities  of  other  freight  of  more  recent  arrival, 
necessitating  expensive  handling  and  the  liability  of  damage  to 
the  goods. 

Consignees,  especially  brokers,  allowed  goods  to  remain  in- 
definitely in  the  depots,  in  many  instances  until  purchasers  were 
found,  sometimes  the  goods  being  peddled  out  in  small  lots.  The 
enforcement  of  the  present  storage  rates  has  had  the  effect  of 
relieving  this  congestion,  the  only  freight  which  is  now  detained 
in  depots  being  that  shipped  to  consignees  w^ho  decline  to  accept 
it  on  account  of  differences  arising  between  shippers  and  con- 
signees, as  in  the  cases  in  these  complaints. 

The  object  of  the  Southeastern  Car  Service  Association  in  fix- 
ing its  schedule  of  rates  was  to  induce  or  compel  consignees  to 
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unload  cars  promptly  and  remove  freight  from  the  depots  as 
speedily  as  possible,  thus  facilitating  the  regular  station  business 
and  preventing  discrimination  as  between  persons.  Prior  to 
the  adoption  of  the  association  rules,  the  defendant  railways 
were  compelled  to  hold  goods  until  the  consignees  removed  them 
or  until  they  could  sell  them  for  charges. 

The  association  charges  were  not  made,  and  do  not  pro- 
vide, for  revenue,  the  defendants  claim,  because  when  freight  is 
handled  and  rehandled,  as  it  must  be  in  cases  of  congestion,  the 
expense  is  greater  than  the  income  derived  from  its  storage. 
Aside  from  these  considerations,  the  railways,  as  the  result  of 
congestion  in  depots,  are  liable  to  suits  of  damages  for  injuries 
to  goods  in  the  handling  and  from  exposure  to  the  weather,  it 
being  often  the  case  that  it  is  impossible  to  get  goods  under  cover. 

There  is  nothing  to  prevent  the  consignee,  should  he  wish  to 
do  so,  from  removing  goods  from  a  depot  to  a  public  warehouse, 
where  they  would  be  subject  to  regular  warehouse  rates ;  but  this 
transfer  w^ould  involve  drayage  charges.  The  railways  are  not 
in  the  warehouse  business,  all  their  depot  space  being  required 
for  current  business,  and  the  storage  rules  and  tariffs  are  ad- 
justed with  the  object  of  securing  freedom  from  blockade. 

In  practice  the  "free  limit"  of  storage  is  about  three  days — 
a  little  more  than  that  in  South  Carolina,  Consignees  at  a  dis- 
tance from  a  station  are  allowed  more  time  than  those  not  so 
far  away.  If  a  shipment  is  refused  the  shipper  is  notified 
at  once.  If  a  shipment  is  unclaimed  for  30  days  the  shipper 
is  notified,  in  which  case  the  storage  tariff  has  been  running  for 
all  the  time  beyond  the  "free  limit."  The  charge  begins  three 
davs  after  the  time  of  service  of  the  notice. 

The  defendants  claim  that  the  storage  rates  imposed  by  them 
are  reasonable  in  view  of  the  object  which  by  the  imposition  and 
collection  of  such  rates  it  is  desired  to  accomplish. 

Conclusions. 

We  cannot  agree  with  the  contention  of  the  complainant  in 
this  case  that  the  defendants  had  no  right  to  charge  for  the  stor- 
age of  the  freight  in  question  more  than  the  usual  public  ware- 
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house  charge  in  force  at  Macon,  Georgia  and  Columbia,  South 
Carolina. 

A  railroad  freight  depot  and  a  public  storage  warehouse  are 
buildings  whose  business  and  uses  are  wholly  dissimilar.  The 
former  is  planned  and  built  to  acconmiodate  the  current  business 
of  the  railroad  when  expeditiously  handled,  and  affords  no  facil- 
ities for  storage  during  long  periods  of  time.  The  storage  ware- 
house is  especially  designed  for  storage  purposes.  The  railway 
company  imposes  storage  charges,  not  for  gain  especially,  but  in 
order  that  it  may  be  enabled  to  clear  its  depots,  to  the  end  that 
current  business  may  not  be  blockaded.  That  this  object  may 
be  effected  it  is,  in  our  view  of  the  matter,  justifiable  and  neces- 
sary to  impose  a  rate  higher  than  that  fixed  by  the  public  storage 
warehouse,  and  if  this  was  not  done,  there  would  be  no  induce- 
ment for  the  removal  of  goods  from  the  depot  to  the  public  ware- 
house. The  business  public  is  as  much  interested  as  the  rail- 
road in  having  goods  removed  from  cars  and  depots  within  a 
reasonable  time  after  they  reach  their  destination. 

Another  fact  which  renders  storage  in  a  railway  depot  expen- 
sive and  risky  is,  that  owing  to  the  daily  movement  of  goods  into 
and  out  of  the  depot,  goods  in  storage  are  subject  to  the  risk 
of  damage  which  often  results  in  loss  to  the  railroad  as  well  as 
to  the  owner  of  the  goods. 

The  rate  enforced  in  the  two  instances  involved  in  this  pro- 
ceeding appears  to  be  reasonable,  in  consideration  of  the  object 
to  be  attained  by  its  imposition.  It  is  in  each  instance  the  rate 
prescribed  by  the  Railroad  Commission  of  the  state  in  which  the 
storage  was  collected,  which  affords  some  proof  that  the  rates  and 
regulations  complained  of  are  not  unreasonable. 

Any  rule  which  in  its  general  application  is  beneficial  may 
in  particular  instances  work  a  hardship,  but  this  does  not  afford 
a  sufficient  reason  for  declaring  the  rule,  in  itself,  unreasonable. 

The  rates  and  regulations  for  depot  storage  which  have  been 
adopted  by  the  Southern  Railway  Company  are  properly  pub- 
lished by  that  road  in  their  tariffs  on  file  with  this  Commission; 
but  this  is  not  done  by  the  other  defendant,  the  Columbia,  New- 
berry &  Laurens  Railroad  Company. 

There  is  no  complaint,  however,  that  the  required  notice  was 
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not  served  upon  the  consignee  before  tlie  storage  charges  wero 
advanced  under  the  rule,  and  we  assume,  therefore,  that  the  re- 
quired notice  was  given. 

In  view  of  these  considerations,  we  hold  that  the  rates  and 
regulations  as  to  the  storage  in  depots  prescribed  by  the  defend- 
ants are  not  violative  of  the  Act  to  regulate  commerce.  We 
hold,  however,  that  the  defendant,  the  Columbia,  Newberry  &  , 
Laurens  Railroad  Company,  must  publish  its  rates  and  regula- 
tions as  to  depot  storage,  and  unless  this  is  done  within  a  reason- 
able time,  that  company  will  be  proceeded  against  with  a  view  to 
the  enforcement  of  this  requirement.  As  to  all  other  questions 
the  proceedings  in  both  cases  are  hereby  dismissed. 
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IN  THE  MATTEK  OF  CHARGES  FOR  THE  TRANS- 
PORTATION AND  REFRIGERATION  OF  FRUIT 
SHIPPED  FROM  POINTS  ON  THE  PERE  MARr 
QUETTE  AND  MICHIGAN  CENTRAL  RAIL- 
ROADS. 

1.  It  is  the  duty  of  the  respondent  railroad  companies  engaged  as  common 
carriers  in  transporting  fruits  from  points  in  Michigan  to  furnish  re- 
frigerator cars  for  such  service,  but  such  duty  arises  out  of  their  com- 
mon law  liability,  not  under  the  Act  to  regulate  commerce,  and  redress 
for  failure  to  fulfill  it  must  be  sought  in  the  courts. 

2.  The  respondent  railroad  companies  may  provide  refrigerator  cars  by 
purchase  or  by  lease,  and  if  the  latter  plan  is  adopted  they  may  make 
contracts  with  one  company  which  exclude  the  use  of  cars  owned  by 
other  companies. 

3.  Carriers  should,  in  the  opinion  of  the  Commission,  be  legally  compell- 
able to  furnish  ice  for  the  refrigeration  of  refrigerator  cars  used  upon, 
their  lines,  but  if  it  is  not  part  of  the  obligation  of  a  common  carrier 
to  provide  such  refrigeration,  when  it  does  furnish  it  and  at  the  same 
time  prohibits  the  shipper  from  obtaining  it  from  any  other  source, 
the  charge  for  refrigeration  is  part  of  the  total  charge  for  transporta- 
tion furnished  by  the  carrier,  and  must  be  reasonable. 

4.  When  charges  for  refrigeration  are  applied  in  the  transportation  of 
perishable  freight,  such  charges  should  be  published  and  adhered  ta 
exactly  as  all  other  charges  for  transportation  are  published  and  ob- 
served. The  same  considerations  of  justice  and  public  policy  which 
require  this  in  case  of  the  freight  rate  apply  to  the  charge  for  refriger- 
ation. 

5.  The  rcspondont  railroad  companies  entered  into  contracts  with  the  re- 

spondent, the  Armour  Car  Lines,  to  furnish  them  with  refrigerator 
cars  for  use  in  the  transportation  of  fruit  from  points  in  Michigan  and 
to  refrigerate  the  cars  when  used  for  such  transportation.  Under  the 
contracts  the  use  of  other  cars  in  that  business  is  prohibited  and  the 
service  of  refrigeration  is  performed  exclusively  by  the  Car  Lines  Com- 
pany. The  railroad  companies  formerly  furnished  refrigeration  with- 
out any  charge  in  addition  to  the  freight  rate,  and  they  subsequently 
made  a  charge  for  refrigeration  substantially  equal  to  the  cost  of  the 
icing.  Acting  under  the  contracts  the  Car  Lines  Company  exacts 
chai'ges  for  the  refrigeration  service  which  greatly  exceed  those  for- 
merly made  to  cover  the  cost  of  icing  by  the  railroad  companies  and 
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range  from  50  to  150  per  cent  above  those  made  prior  to  the  contracts 
by  the  Car  Lines  Company  itself.  The  total  cost  of  transportation  to 
the  shipper  has  been  thereby  very  largely  increased.  Held,  That  the- 
railroad  companies,  by  making  these  exclusive  contracts,  in  effect  im- 
pose upon  shippers  exorbitant  charges  for  the  transportation  of  Michi- 
gan fruits  to  markets  in  other  states  in  violation  of  section  one  of  the- 
Act  to  regulate  commerce.  Further  action  withheld  to  allow  readjust- 
ment of  charges  by  the  respondent  companies. 

Martin  S.  Decker  for  the  Commission. 

Roger  8.  Powell  for  Duluth  Consignees. 

Jesse  F.  Orion  for  Grand  Rapids  Shippers. 

A,  R.  Urion  for  Armour  Car  Lines. 

Charles  McPherson  for  Pere  Marquette  Eailroad  Company.. 

Ralph  M.  Shaw  for  Michigan  Central  Railroad  Company. 

Repoet  and  Opinion. 

Pbouty,  Commissioner: 

This  investigation  was  undertaken  by  the  Commission  npons 
its  own  motion  in  consequence  of  numerous  complaints  from, 
various  shippers  and  growers  of  Michigan  fruit  to  the  effect  that 
the  Pere  Marquette  Railroad  Company  and  the  Michigan  Cen- 
tral Railroad  Company  had,  by  requiring  the  exclusive  use  of 
Armour  cars,  materially  increased  the  cost  of  moving  the  fruit 
to  market  The  two  above-named  railroad  companies  and  the- 
Armour  Car  Lines — that  being  the  company  which  owns  and 
operates  the  cars  in  question — were  made  parties  to  this  pro- 
ceeding. A  hearing  was  held  in  Chicago  on  June  2,  3,  and  4,. 
1904,  at  which  all  the  above-named  parties  were  represented  and 
at  which  several  of  the  persons  complaining  also  appeared  and 
were  heard. 

The  fruit  growing  section  of  Michigan  lies  adjacent  to  the 
Lake,  extending  from  the  southern  boundary  of  the  State  as  far 
north  as  Traverse  City,  being  bounded  upon  the  east  by  the  line 
of  the  Grand  Rapids  &  Indiana  Railroad.  This  region  pro- 
duces peaches,  pears,  plums,  grapes,  and  berries  of  all  kinds^ 
of  excellent  quality  and  in  great  abundance.  The  industry  has 
largely  increased  during  the  last  fifteen  years,  and  is  susceptible 
of  still  further  development  if  profitable  markets  can  be  found. 
These  fruits  are  for  the  most  part  highly  perishable.  They 
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can  be  shipped  short  distances  in  cars  arranged  to  admit  the 
air  freely,  and  known  as  ventilated  ears,  without  ice,  but  when 
carried  any  considerable  distance  or  for  any  considerable  length 
of  time  they  must  be  transported  in  refrigerator  cars  in  which 
the  temperature  can  be  artificially  cooled.  This  is  desirable 
in  case  of  peaches  when  the  period  of  transportation  covers  even 
less  than  a  single  day,  and  is  absolutely  essential  when  the  time 
is  longer.  Different  fruits  differ  in  this  respect,  grapes,  for 
example,  carrying  much  better  than  peaches  or  berries. 

A  considerable  part  of  this  fruit  section  is  tributary  to  the 
Pere  Marquette  Railway  System  as  now  constituted,  and  that 
company  is  much  the  largest  carrier  of  the  product.  During 
the  season  of  1903  about  6,000  carloads  of  fruit  originated  on 
that  system.  The  Michigan  Central  came  next  with  about  600 
carloads;  and  it  is  understood  that  one  or  two  other  railways, 
not  parties  to  this  proceeding,  also  originated  such  shipments 
to  a  more  limited  extent  When  the  industry  was  in  its  infancy 
the  fruit  was  disposed  of  in  nearby  markets,  of  which  Chicago 
was  the  principal  one,  Milwaukee  being  second  in  importance. 
With  its  growth  more  distant  markets  were  sought  At  the 
present  time  Michigan  fruits  go  east  to  the  Atlantic  seaboard, 
south  to  the  Ohio  River,  west  into  Iowa,  and  as  far  as  Duluth 
and  St.  Paul  in  the  northwest. 

At  first  refrigerator  cars  were  little  used,  but  as  markets 
widened  they  necessarily  came  into  demand.  Of  the  6,000 
carloads  originated  by  the  Pere  Marquette  in  August,  Septem- 
ber and  October,  1903,  nearly  1,700  moved  under  refrigeration, 
and  of  the  600  originating  on  the  Michigan  Central  about  450 
were  iced.  The  fruit  season  in  Michigan  extends  over  some 
three  months,  but  the  active  shipping  season  is  confined  to  six 
weeks.  A  car  occupies  on  the  average  about  four  weeks  for  a 
round  trip.  Considerable  difference  of  opinion  existed  as  to 
the  number  of  refrigerator  cars  which  the  defendant  railroads 
would  require  for  the  proper  handling  of  this  traffic  The  Traf- 
fic Manager  of  the  Pere  Marquette  said  that  he  would  not  dare 
to  begin  the  season  with  less  than  2,500  available.  This  is 
plainly  too  high.  It  seems  probable  that  from  800  to  1,000 
cars  should  be  in  sight  at  the  beginning  of  the  season  in  case  of 
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that  company.  The  Michigan  Central  would  require  a  much 
less  number.  In  neither  case  would  the  number  be  constant, 
43ince  shipments  differ  greatly  from  year  to  year. 

The  Pere  Marquette  owns  in  all  110  refrigerator  cars,  and  of 
these  about  50  are  required  in  its  dairy  service.  Until  the 
«eason  of  1902  that  company  had  been  accustomed  to  obtain  the 
refrigerator  cars  required  in  its  fruit  business  for  the  most 
part  from  its  connections.  As  the  demand  for  such  cars  be- 
-came  large,  this  method  proved  unsatisfactory.  The  main 
■difficulty  was  the  impossibility  of  obtaining  cars  enough.  A 
particular  railroad  would  only  furnish  refrigerators  for  ship- 
ments to  points  upon  or  over  its  own  line.  This  made  it  difficult 
for  the  Pere  Marquette  to  place  orders  in  such  a  way  as  to 
:accommodate  its  customers,  since  it  is  impossible  to  tell  long  in 
advance  where  the  best  market  will  be,  and  was  often  incon- 
venient to  the  shipper  himself.  Carloads  of  fruit  are  fre- 
•quently  sold  on  track  at  the  point  where  they  are  loaded,  and 
it  does  not  always  happen  that  the  shipper  knows  when  he 
orders  his  car  for  loading  to  what  point  shipment  will  finally 
be  made.  If  he  has  loaded  the  car  of  one  line,  he  cannot  change 
the  destination  to  a  point  upon  some  other  line.  To  relieve  it- 
self of  annoyance  and  to  improve  the  service  the  Pere  Mar- 
-quette  Company,  at  the  beginning  of  the  season  of  1902,  entered 
into  a  contract  with  the  Armour  Car  Lines  by  the  terms  of 
which  the  Car  Lines  agreed  to  furnish  all  the  refrigerator  cars 
w^hich  the  railroad  company  might  require  for  shipment  under 
refrigeration  to  any  point  of  destination,  and  to  assume  all 
•charge  and  liability  in  respect  of  icing,  while  the  Railroad 
CJompany,  upon  its  part,  agreed  to  pay  the  Car  Lines  Company 
three-fourths  of  one  cent  per  mile  for  the  entire  distance  which 
the  car  moved  over  its  line,  and  not  to  permit  the  use  of  any 
•other  cars  than  those  of  the  Car  Lines  Company  for  the  ship- 
ment of  fruits  under  refrigeration  to  points  of  destination 
beyond  its  own  rails.  This  contract  was  renewed  in  December, 
1902,  for  the  two  succeeding  seasons,  and  is  now  in  effect.  In 
1902  Grand  Rapids,  owing  to  certain  competitive  conditions, 
was  excepted  from  the  operation  of  the  contract;  but  the  com- 
petitive conditions  have  since  been  removed  and  Grand  Rapida 
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is  treated  the  same  as  other  stations.  Previous  to  the  season  of 
1903  the  Michigan  Central  Eailroad  Company  entered  into  an 
arrangement  with  the  Armour  Car  Lines  similar  in  all  respects 
to  that  with  the  Pere  Marquette  Company,  and  for  the  same- 
reasons.  It  was  further  said  that  other  railroads  operating  in 
that  territory  had  the  same  sort  of  exclusive  contract  with  the- 
Armour  Company,  so  that  at  the  present  time  only  the  cars  of 
that  company  are  available  for  the  shipment  of  Michigan  fruit 
to  most  points  beyond  the  limits  of  that  State,  excepting  the- 
important  markets  of  Chicago  and  Milwaukee. 

The  Armour  Car  Lines  is  a  corporation  owning  and  operating. 
a  large  number  of  refrigerator  cars,  those  devoted  to  the  fruit 
business  being  about  6,000.  It  seems  to  be  in  effect  a  consoli- 
dation of  the  Fruit  Growers'  Express,  the  Kansas  City  Fruit 
Express,  and  the  Armour  Refrigerator  Line.  The  stock  of  the 
corporation  is  nearly  all  oAMied  by  the  interestcj  controlling  Ar-^ 
mour  &  Company ;  and  the  same  persons  who  own  this  stock  also- 
own  the  stock  of  the  Continental  Fruit  Express,  which  has  about 
1,500  fruit  cars.  While  the  Continental  Fruit  Express  seems  to 
be  operated  as  an  independent  company,  there  is  at  the  present 
time  a  practical  unity  of  control  in  the  operation  of  that  and  the 
Armour  Car  Lines  Company.  The  different  railroads  of  the 
United  States  own  more  or  less  refrigerator  cars,  but  these  are 
devoted  to  the  traffic  of  the  system  to  which  they  belong.  Many 
such  cars  are  owned  by  individual  persons  or  corporations,  but  as^ 
a  rule  the  number  belonging  to  any  one  individual  is  compara- 
tively small,  and  the  cars  are  usually  devoted  to  the  business  of 
the  owner.  The  American  Refrigerator  Transit  Company  and 
the  Santa  Fe  Refrigerator  Despatch  Company  each  own  a  con- 
siderable number  of  refrigerators ;  but  the  former  operates  prin- 
cipally upon  the  Gould  lines  and  the  latter  devotes  its  equipment 
mainly  to  the  transportation  of  fruits  and  vegetables  from  Cali- 
fornia over  the  Santa  Fe  System.  It  seems  probable  tliat  the 
Pere  Marquette  and  the  Michigan  Central  Companies  could  not 
have  contracted  with  any  other  refrigerator  company  except  the 
Armour  Car  Lines  for  an  adequate  supply  of  these  cars. 

The  representative  of  the  Car  Lines  stated  that  his  company 
would  not  at  the  present  time  permit  the  use  of  its  cars  upon 
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any  railway  originating  fruit  shipments  unless  it  did  so  under 
an  exclusive  contract  like  those  in  question.  It  would  appear, 
therefore,  that  these  defendant  companies  must  either  pick  up 
refrigerator  cars  from  their  connections,  as  they  did  previous 
to  the  making  of  the  present  arrangement,  or  obtain  them,  as 
they  do  now,  from  the  Armour  Car  Lines,  or  purchase  and  own 
themselves  an  adequate  supply. 

Rates  on  fruits  from  Michigan  points  to  most  destinations 
Tiave  remained  the  same  for  the  last  six  years.  At  first  the 
Tailroads  furnished  both  the  refrigerator  car  and  the  ice  for 
this  rate.  Later,  in  1901  and  1902,  they  charged,  in  addi- 
tion to  the  rate,  for  the  actual  cost  of  the  ice,  assuming  what- 
ever care  might  be  necessary  in  seeing  that  the  car  was  properly 
iced.  It  would  appear  that  under  this  arrangement  each  rail- 
road looked  after  the  icing  upon  its  own  line  only.  When  the 
car  left  the  Pere  Marquette,  for  example,  its  connection  assumed 
the  burden  of  seeing  that  the  icing  was  properly  done.  Under 
the  contracts  in  question  the  Car  Lines  Company  takes  the  en- 
tire charge  of  the  icing  to  destination.  It  often  happens  that 
cars  must  be  iced  at  one  point  for  loading  at  another;  it  some- 
times happens  that  after  a  car  has  been  iced  and  placed  for 
loading  it  will  not  be  used,  or  at  least  that  there  will  be  such 
^elay  in  its  use  as  will  necessitate  another  icing  before  it  starts 
upon  its  journey.  All  this  was  formerly  a  matter  of  trouble  and 
expense  to  the  Railroad  Company,  but  is  now  cared  for  entirely 
l)y  the  Car  Lines  Company.  When  notice  is  given  the  Armour 
Car  Lines  that  a  car  will  be  required  for  loading  at  a  certain 
point  upon  a  given  day,  it  looks  after  all  details.  If  the  car  is 
iced  but  not  loaded,  the  Car  Lines  Company  loses  the  expense 
of  icing.  To  discharge  this  duty  that  company  maintains  in 
Michigan  during  the  fruit  season  a  considerable  staff  of  em- 
ployees. It  keeps  at  stations  where  cars  are  being  loaded  some 
representative  who  sees  that  the  cars  are  properly  refrigerated, 
and  superintends  the  loading  of  the  fruit  itself.  It  does  not 
appear  that  the  employees  of  the  Car  Lines  Company  assist  the 
shipper  in  actually  putting  the  fruit  into  the  car,  or  that  the 
work  of  loading  done  by  the  shipper  is  any  less  or  any  different 
now  from  what  it  was  under  the  old  arrangement;  but  the 
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Armour  Company  claims  that  in  order  to  furnish  a  suitable 
refrigerator  service,  which  will  insure  reaching  destination  in 
good  order,  it  is  necessary  for  it  to  superintend  the  management; 
of  these  cars  from  the  beginning.  When  the  car  has  been  loaded 
and  started,  it  is  still,  until  its  arrival,  under  the  constiant 
supervision  of  the  Car  Lines  Company. 

It  has  already  been  said  that  the  Kailroad  Company  pay&. 
the  Armour  Car  Lines  Company  three-fourths  of  a  cent  per 
mile,  both  ways,  for  the  use  of  the  car.  In  addition  to  this  the 
Car  Lines  Company  charges  the  shipper  a  certain  sum  for 
refrigeration.  This  sum  the  shipper  must  pay  or  he  cannot 
obtain  the  use  of  a  refrigerator  car;  and  the  real  complaint 
here  is  that  the  amoimt  thus  exacted  is  excessive.  The  force  of 
this  contention  will  be  seen  from  two  or  three  illustrative- 
examples. 

The  rate  on  peaches  from  Grand  Kapids  to  Boston  is  79 
cents  per  hundred  pounds,  with  a  minimum  of  20,000  pounds. 
Previous  to  1900  this  included  the  cost  of  refrigeration,  so  that 
a  carload  of  peaches  could  be  shipped  from  Grand  Rapids  to* 
Boston  for  $158.00.  Subsequently  the  cost  of  the  ice  waa 
charged  in  addition  to  the  rate,  and  this  seems  to  have  averaged 
not  far  from  $20.00  per  car,  making  the  total  charge  $178.00- 
per  car.  At  the  present  time  the  Armour  Car  Lines  refrigerator 
charge  is  $55.00,  making  the  total  cost  of  transportation 
$213.00,  an  increase  of  $55.00  per  car,  or  more  than  33%  per 
cent,  over  the  rate  in  effect  four  or  five  years  ago. 

The  Paw  Paw  Fruit  Growers'  Union  raises  fruit  in  the- 
vicinity  of  Paw  Paw,  which  it  ships  largely  to  the  southwest^ 
west,  and  northwest.  The  rate  on  peaches  from  Paw  Paw  to- 
Dubuque,  Iowa,  is  55  cents,  with  a  minimum  of  20,000  pounds,, 
or  $110.00  per  car.  Originally  this  was  the  entire  cost  of  send- 
ing a  carload  of  peaches  under  refrigeration  from  Paw  Paw  to- 
Dubuque.  When,  subsequently,  the  ice  was  charged  for,  this 
increased  the  expense  from  $7.50  to  $15.00  per  car,  according 
to  weather  conditions — about  $10.00  per  car  on  the  average- 
The  present  refrigerator  rates  are  $37.50,  which  means  an  in- 
crease of  almost  50  per  cent,  over  rates  in  effect  before  1900,. 
and  $25.00  per  car  over  those  in  force  previous  to  1902.    That 
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is,  this  exclusive  contract  costs  the  shippers  of  Paw  Paw  $25,00 
per  car  on  the  average. 

Testimony  was  given  as  to  the  cost  of  shipping  grapes  from 
Mattawan  to  Duluth.  In  1902  the  rate  was  38  cents,  minimum 
24,000  pounds,  to  which  was  added  for  actual  cost  of  ice  $7.50, 
making  $98.70  in  all.  In  1903  the  rate  was  advanced  to  48 
cents,  and  the  icing  charge  was  $45.00,  making  the  total  cost  for 
the  carload  $160.20— an  advance  of  $61.50. 

It  will  be  seen  from  the  above  examples,  which  are  fairly 
illustrative  of  the  general  conditions,  that  the  effect  of  these 
exclusive  contracts  has  been  to  materially  increase  the  trans- 
portation charge.  The  defendants  claim  that  this  may  well 
be  so,  since  the  service  now  rendered  is  better  than  it  formerly 
was;  that  while  the  fruit  grower  may  be  obliged  to  pay  more, 
he  gets  more  for  his  money  and  is,  on  the  whole,  better  off. 
This  is  stoutly  denied  by  the  complainants.  Mr.  Wildey,  of 
the  Paw  Paw  Fruit  Growers'  Union,  testified  that  the  service 
formerly  rendered  from  Paw  Paw  to  Dubuque  and  other  points 
was  perfectly  satisfactory.  His  fruit  had  reached  its  desti- 
nation in  exactly  as  good  condition  as  it  did  now.  To  him  the 
new  service  was  of  no  benefit.  The  same  thing  was  said  by 
shippers  from  Grand  Kapids,  and  by  receivers  of  Michigan 
fruit  at  various  points.  Upon  the  other  hand,  certain  fruit 
growers  testified  that  under  the  former  system  their  fruit  did 
not  arrive  in  good  order,  and  that  they  preferred  the  present 
arrangement,  even  with  the  additional  expense.  The  truth  seems 
to  be  that  under  the  old  arrangement  some  points  were  much 
more  favored  than  others.  Mr.  Wildey,  at  Paw  Paw,  appears 
to  have  been  able  to  reach  Iowa  points  over  the  lUin'^is  Central 
Railroad,  from  which  he  could  always  obtain  a  supply  of 
refrigerator  cars  of  an  excellent  type.  As  a  result,  his  fruit 
reached  the  market  in  as  good  condition  as  now,  and  at  much 
less  expense.  So,  too,  at  Grand  Kapids  competitive  condi- 
tions were  such  that  shippers  there  could  obtain  cars  enough. 
The  new  system  has  not  materially  improved  the  service  at  that 
point,  and  has  materially  increased  the  cost  At  non-compet- 
itive points  and  to  certain  destinations  the  service  in  the  past 
has  not  been  equally  good.  Still  we  are  inclined  to  think,  on 
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the  whole,  that  the  great  trouble  has  been,  not  in  the  character 
of  the  service,  but  in  the  failure  of  the  railroads  to  provide  a 
sufficient  number  of  cars.  The  Traffic  Manager  of  the  Pare 
Marquette  Company  stated  that  to  the  best  of  his  recollection 
no  claim  had  been  made  against  his  company  for  neglect 
in  icing;  and  the  testimony  of  the  General  Freight  Agent  of 
ihe  Michigan  Central  Railroad  Company  was  to  the  same  effect. 
It  seems  probable  that  damage,  when  it  occurred,  was  due  to 
delay  in  transportation  rather  than  to  improper  refrigeration. 
One  witness  for  the  complainants  said  that  while  his  fruit  had 
formerly  reached  its  destination  in  good  order,  and  while  he 
had  little  to  complain  of  on  that  account,  and  while  he  regarded 
the  present  refrigerator  charges  as  extravagantly  high,  neverthe- 
less he  would  prefer  the  present  system,  with  the  increased 
charge,  to  the  old  system  with  its  inadequate  supply  of  cars,  to 
such  an  extent  had  he  been  annoyed  and  damaged  by  in- 
ability to  obtain  cars.  This  appears  to  exactly  express  the  situ- 
ation. 

We  have  already  seen  that  many  growers  and  shippers  of 
Michigan  fruit  testified  that  they  preferred  the  present  service 
at  the  higher  charge  to  the  old  arrangement  The  attorney  for 
the  Armour  Car  Lines  stated  that  he  could  produce  one  hundred 
others  whose  testimony  would  be  to  the  same  purport  and  we 
see  no  reason  to  doubt  this.  These  witnesses  were  brought  to 
the  hearings  without  expense  to  themselves  while  the  com- 
plainants were  obliged  to  pay  their  own  car  fare  and  hotel  bills, 
and  this  might  account  for  the  number  who  appeared;  but  they 
were  intelligent,  were  actually  engaged  in  shipping  and  growing 
fruit  and  there  is  no  reason  to  doubt  their  honesty.  It  seems 
probable  that  certain  sections  of  this  fruit  shipping  territory, 
just  how  much  cannot  be  found,  are  better  off  today  than  they 
were  before  1902;  but  it  should  be  carefully  noted  that  this 
is  due  to  the  fact  that  cars  were  not  properly  furnished  before. 
Had  they  been,  the  exclusive  contract  would,  in  any  view,  be  a 
•damage  to  the  fruit  grower  in  all  parts  of  Michigan,  since  it 
largely  increases  the  cost  of  transportation  without  a  betterment 
in  service  which  is  of  corresponding  value  to  the  shipper. 

It  is  said  that  the  refrigeration  charges  of  the  Armour  Car 
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Lines  Company  are  exorbitant ;  and  they  certainly  do  mueh  ex- 
ceed the  cost  of  the  ice  under  the  old  arrangement.  This  may  be 
due  to  two  circumstances.  Refrigerator  cars  are  of  several  types. 
The  ice  bunkers  in  many  of  those  furnished  previous  to  the  Car 
Lines  contract  seem  to  have  only  held  from  2%  to  3  tons. 
The  bunkers  in  the  Armour  cars  hold  from  4  to  5  tons,  so  that 
the  quantity  of  ice  consumed  at  the  initial  icing  point  is  greater 
in  the  case  of  the  Armour  car  than  with  those  cars  having  a 
smaller  ice  capacity.  Cars  of  the  most  approved  type  at  the 
present  time  seem  to  provide  a  bunker  space  substantially  equal 
to  the  Armour  car,  and  we  are  inclined  to  think  that  a  car  of 
the  proper  construction  ought  to  have  this  capacity.  It  does 
not  follow,  however,  that  because  the  bunker  is  larger  and  more 
ice  is  used  for  the  initial  icing  proportionately  more  would  be 
required  to  carry  the  shipment  to  destination.  The  car  might 
run  longer  without  icing,  or,  if  reiced,  as  frequently  happens, 
might  not  require  more  for  this  service  than  the  smaller  bunker. 
The  testimony  apparently  shows  that  the  Illinois  Central  re- 
frigerators contain  about  the  same  quantity  of  ice  as  the  Armour 
car;  and  the  actual  cost  of  icing  these  between  Paw  Paw  and 
Dubuque  was  only  $10.00  or  $12.00  for  the  trip. 

In  the  second  place,  the  service  rendered  by  the  Car  Lines 
Company  does  not  consist  merely  in  supplying  ice.  There  i^  in 
addition  to  this  a  supervision  which  must  be  rendered  by  some 
one,  and  which  is  rendered  by  the  Armour  Car  Lines  Company 
at  a  very  considerable  expense.  Many  of  the  shippers  insisted 
that  this  service  is  of  no  value  to  them.  They  are  required  to 
perform  the  same  labor  now  as  they  formerly  were.  To  an 
extent  this  claim  of  the  shipper  is  true.  The  Railroad  Com- 
pany formerly  rendered  the  service  which  the  Car  Lines  Com- 
pany now  discharges  in  seeing  that  the  cars  were  iced  and  placed 
for  loading,  and  in  keeping  them  supplied  with  ice  after  being 
loaded.  To  this  extent  the  arrangement  relieves  the  Railroad 
Company  from  this  duty,  and  is  a  benefit  to  it.  If  the  rate  in 
effect  previous  to  the  season  of  1902  fairly  compensated  the 
Pere  Marquette  Company  for  the  transportation  of  this  fruit, 
then  under  present  conditions  it  can  afford  either  to  accept  a 
less  charge  for  the  transportation,  since  it  performs  a  less 
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service,  or  to  pay  the  Armour  Car  Lines  a  reasonable  amount 
for  performing  this  service,  which  it  formerly  rendered  itself. 
It  is  said  that  the  Railroad  Company  gains  nothing  by  this  con- 
tract, since  the  refrigeration  charges  are  entirely  retained  by  the 
Car  Lines  Company.  But  this  is  not  true,  for  the  Car  Lines 
Company  now  renders  and  exacts  pay  from  the  public  for 
rendering  a  part  of  the  service  which  was  formerly  discharged 
by  the  Railroad  Company,  and  which  was  included  in  the  rate. 

Upon  the  other  hand,  we  are  inclined  to  think  that  this  service 
is  of  some  additional  value  to  the  shipper.  Refrigeration  is 
something  which  should  be  well  done,  and  it  is  almost  of  neces- 
sity true  that  on  the  whole  refrigeration  provided  and  looked 
after  under  the  system  applied  by  the  Armour  Car  Lines  Com- 
pany is  of  more  value  to  the  shipper  than  the  sort  of  refriger- 
ation which  was  obtained  under  the  old  system.  While  we 
think,  however,  that  the  shipper  may  properly  be  required  to 
pay  something  more  than  the  actual  cost  of  the  ice,  in  conse- 
quence of  the  improved  character  of  the  service,  we  do  not  think 
the  added  value  to  him  is  anything  like  the  increase  which  he  is 
required  to  pay  under  the  present  arrangement. 

Whether  the  refrigeration  charges,  considered  as  compensa- 
tion for  the  entire  service  performed  by  the  Armour  Car  Lines 
Company,  are  exorbitant  is  a  different  question.  That  company 
purchases  its  ice  for  the  initial  icing  in  the  State  of  Midiigan 
in  most  cases  in  exactly  the  same  way  that  the  Railroad  Com- 
pany formerly  did,  and  at  about  $2.50  per  ton.  This  includes 
delivery  of  the  ice  into  the  car  bunkers.  Without  attempting 
to  examine  all  these  rates  for  refrigeration,  for  that  would  be 
impossible  upon  this  record,  we  may  select  the  charges*  to  Bos- 
ton, which  were  gone  into  somewhat  more  in  detail  than  to  other 
points.  It  has  been  seen  that  the  initial  icing  at  Michigan  re- 
quires some  four  or  five  tons.  It  sometimes  happens  that  the 
car  is  reiced  before  it  leaves  the  point  of  origin,  or  at  some  con- 
centrating point  like  Grand  Rapids.  It  is  subsequently  exam- 
ined and  reiced,  if  necessary,  at  Detroit,  at  Buffalo,  and  at 
Karner,  just  west  of  Albany.  The  Car  Lines  Company  has  no 
icing  plant  of  its  own  at  Detroit,  but  purchases  ice  there,  as  at 
other  Michigan  points,  at  substantially  the  same  price.    It  em- 
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ploys  one  man  to  inspect  the  car.  It  does  maintain  its  own 
plant  at  Buffalo  and  Karner,  and  since  natural  ice  is  readily 
obtainable  in  those  regions  it  is  safe  to  say  that  it  does  not  cost 
the  Car  Lines  Company  over  $2.50  per  ton  in  the  bunkers  at 
those  points.  The  amount  of  ice  required  depends  upon  the 
weather,  but  it  seems  probable  that  an  outside  estimate  would 
not  allow  over  ten  tons  in  all  on  the  average,  making  the  actual 
cost  of  the  ice  $25.00.  The  testimony  shows  that  when  ship- 
pers paid  for  the  ice  the  cost  was  from  $20.00  to  $25.00  per 
car ;  and  the  only  one  of  the  Moseley  cars,  which  are  hereafter 
referred  to,  that  went  to  Boston  during  the  season  of  1903  shows 
charges  of  $25.17.  Upon  a  basis  of  $25.00  for  ice,  $30.00  per 
car  would  remain  for  superintendence.  When  it  is  remembered 
that  the  Car  Lines  Company  handles  the  meat  and  provision 
traffic  of  Armour  &  Company,  it  will  be  seen  that  the  cost  of 
inspection  per  car  after  the  car  leaves  the  State  of  Michigan 
must  be  extremely  small,  and  we  do  not  think  the  service  of 
superintendence  rendered  in  Michigan  ought  to  justify  a  charge 
of  many  dollars  per  car  there.  In  1898  these  same  cars  were 
operated  by  Armour  &  Company  between  Michigan  points  and 
Boston  for  a  total  refrigeration  charge  of  $20.00  per  car.  We 
feel  clear  that  the  present  charge  of  $55.00  is  excessive. 

So,  also,  of  the  other  points  to  which  attention  has  been 
especially  called.  The  cost  of  ice  from  Mattawan  to  Duluth, 
as  shown  by  at  least  one  actual  expense  bill,  was  $7.50,  while 
the  present  refrigeration  charge  is  $45.00.  While  the  cost  of 
ice  in  case  of  that  carload  was  without  doubt  below  the  average, 
it  seems  certain  that  such  average  would  not  exceed  $20.00  per 
car.  The  actual  cost  of  ice  between  Paw  Paw  and  Dubuque, 
as  shown  by  many  actual  transactions,  ranged  from  $7.50  to 
$15.00  in  cars  and  in  bunkers  of  the  same  size  as  the  Armour 
cars.  The  refrigeration  charge  at  present  is  $37.60.  The  tariff 
of  1898,  already  referred  to,  names  rates  of  refrigeration  to 
numerous  destinations.  The  rates  fixed  by  the  present  tariff 
exceed  those  by  from  50  to  150  per  cent  While  we  have  not 
before  us  the  necessary  facts  upon  which  to  base  a  definite 
opinion  in  most  cases,  it  is  our  general  impression  that  these 
refrigeration  charges  are  excessive. 
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We  also  feel  that  these  fruit  rates  from  Michigan  points  were 
sufficiently  high  before  the  increased  Armour  charges  were 
added.  The  rate  is  usually  the  first  class  rate ;  the  shipment  is 
in  carload  lots,  with  a  minimum  of  20,000  pounds.  Dairy  pro- 
ducts as  a  rule  go  at  the  second  class  rate,  with  a  minimum 
usually  less  than  that  imposed  upon  these  fruit  shipments;  re- 
frigerator cars  are  provided,  and  the  cost  of  refrigeration  is  in- 
cluded in  the  rate.  The  rate  on  dressed  beef  from  Chicago  to 
New  York  is  45  cents ;  the  minimum  is  20,000  pounds ;  and  the 
service  of  transportation  in  respect  of  speed,  return  of  cars 
empty,  and  the  various  incidents  which  enter  into  the  cost  of 
service  are  almost  identical  with  the  shipment  of  berries.  Wlien 
to  the  first  class  rate  is  added  these  present  refrigeration  charges, 
the  cost  of  transportation  becomes  exorbitant  and,  as  the  tes- 
timony shows  in  this  proceeding,  prohibitive  to  some  markets. 

It  has  already  been  suggested  that  different  fruits  require 
different  degrees  of  refrigeration.  Peaches  and  plums  require 
careful  attention,  while  grapes  are  less  exacting.  An  attempt 
has  been  made  by  the  Car  Lines  Company  to  recognize  this  fact 
by  providing  what  is  called  half-tank  refrigeration.  The  bunk- 
ers in  the  Armour  cars  are  so  constructed  that  the  lower  por- 
tion can  be  cut  off,  thereby  reducing  the  capacity  about  one- 
half.  When  so  arranged,  about  2^/2  tons  are  required  to  fill  the 
bunkers,  which,  after  being  once  filled,  are  kept  full  by  re- 
icing.  A  rate  is  named  for  this  service  about  two-thirds  of  that 
charged  for  full  tank  service;  but  the  shipper  is  required  to 
release  the  Car  Lines  Company  and  the  Railroad  Company  from 
all  liability  for  damage  arising  from  insufficient  refrigeration. 

It  appeared  that  a  fruit  shipper  named  Moseley,  located  at 
Grand  Kapids,  owned  about  thirty  refrigerator  cars  of  much 
the  same  type  as  the  Armour  car.  He  had  bought  these 
cars  and  established  concentrating  plants,  with  storehouse  facil- 
ities, at  several  points  on  the  Pere  Marquette  Railroad  previous 
to  1902,  under  an  agreement  with  that  company  that  it  would 
pay  him  a  mileage  of  three-fourths  of  a  cent  per  mile  on  the 
run  of  his  cars.  He  was  to  furnish  his  own  ice  for  the  initial 
icing,  and  to  pay  for  the  ice  actually  used  in  reicing  at  other 
points  en  route.    The  Pere  Marquette  Company,  notwithstand- 
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ing  its  contract  with  the  Car  Lines  Company,  still  allows  this 
shipper  to  use  his  own  cars  from  stations  where  his  storehouses 
are  located,  paying  him  mileage  as  before.  When  such  cars  go 
forward  to  destination,  refrigerating  charges  the  same  in 
amount  as  those  imposed  by  the  Car  Lines  Company  are  assessed 
against  the  shipment,  but  settlement  is  afterwards  made  with 
Moseley  upon  the  basis  of  payment  by  him  for  the  actual  cost 
of  the  ice  used.  The  Traffic  Manager  of  the  Pere  Marquette 
Company  testified  that  while  under  these  peculiar  conditions 
his  company  allowed  the  use  of  Moseley  cars,  it  would  not  allow 
the  use  of  any  other  refrigerator  cars,  whether  owned  or  leased 
for  the  purpose.  A  statement  of  the  actual  amounts  paid  by 
Moseley  for  ice  shows  that  the  cost  per  car  is  invariably  much 
less  to  all  destinations,  usually  about  one-half  the  Armour 
charges. 

Conclusions. 

We  think  that  it  is  the  duty  of  the  respondent  railroad  com- 
panies to  furnish  refrigerator  cars  for  the  transportation  of  this 
fruit.  While  it  is  possible  that  these  carriers  might  at  the  outset 
have  legally  declined  to  provide  this  special  kind  of  equipment, 
they  ought  not  to  be  permitted  to  do  so  at  this  time.  '  For  years 
they  have  voluntarily  made  such  provision,  and  this  industry 
has  grown  up  upon  the  strength  of  that  arrangement.  Such 
cars  are  generally  furnished  in  all  parts  of  the  country  when  re- 
quired for  this  species  of  traffic.  While  a  refrigerator  car  costs 
somewhat  more  than  an  ordinary  box  or  flat  car,  the  additional 
expense  is  not  great.  Railroads  at  this  day  might  as  well  de- 
cline to  provide  stock  cars  for  the  transportation  of  live  stock 
as  refrigerator  cars  for  the  carriage  of  perishable  commodities. 
But  this  duty  does  not  spring  from  the  Act  to  regulate  com- 
merce, nor  has  this  Commission  any  jurisdiction  of  that  matter. 
It  arises  out  of  the  common-law  liability  of  the  defendant  rail- 
way companies  as  common  carriers,  and  redress  for  failure  to 
fulfill  it  must  be  sought  in  the  courts. 

The  defendant  railways  may  provide  such .  cars  either  by 
purchase  on  their  own  account  or  by  lease  from  other  roads,  and 
if  the  latter  plan  is  adopted  they  may  undoubtedly  enter  into 
exclusive  contracts  like  that  before  us.  This  has  been  settled 
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by  the  Supreme  Court  of  the  United  States.  Pullman  Palace 
Car  Co.  V.  Missouri  P.  R.  Co.  115  U.  S.  587,  29  L.  ed.  499,  6 
Sup.  Ct.  Kep.  194;  Express  Cases,  117  TJ.  S.  1,  29  L.  ed.  791, 
6  Sup.  Ct.  Kep.  542,  628.  Still  more  directly  in  point  are  those 
cases  in  which  it  has  been  held  that  a  railway  may  provide 
facilities  for  receiving  and  delivering  live  stock  by  the  making 
of  an  exclusive  contract  with  one  of  two  or  more  stock  yards 
operating  at  the  same  point :  Central  Stock  Yards  Co,  v.  Louis- 
ville &  N.  R.  Co.  192  TJ.  S.  568,  48  L.  ed.  565,  24  Sup.  Ct  Eep. 
339 ;  Railroad  Commission  v.  Louisville  &  N.  R.  Co.  10  I.  C. 
C.  Kep.  173. 

Whether  the  carrier  is  legally  compellable  to  furnish  ice 
for  the  refrigeration  of  such  cars  is  more  doubtful.  In  our 
opinion  it  should  be.  A  refrigerator  car  is  worth  nothing  with- 
out ice.  These  cars  are  usually  employed  to  transport  commod- 
ities to  considerable  distances.  AVhile  the  shipper  might  attend 
to  the  initial  icing,  he  could  not,  without  great  difficulty,  provide 
for  reicings  en  route.  If  the  railways  were  to  entirely  with- 
draw from  the  performance  of  this  service,  and  to  insist  that 
it  should  be  done  by  the  shipper  in  each  instance,  it  would 
result  in  throwing  the  transportation  of  perishable  commodities 
into  the  hands  of  a  few  large  shippers  who  could  afford  to  pro- 
vide the  necessary  icing  facilities.  That  the  carriers  can,  with- 
out gi-eat  inconvenience,  furnish  ice  is  evidenced  by  the  fact 
that  for  a  long  time  they  have  and  in  many  cases  still  do  so. 
Until  1902  refrigeration  was  furnished  for  these  fruits  by  the 
Pere  Marquette,  and  until  1903  by  the  Michigan  Central.  It 
does  not  appear  that  the  connections  of  these  lines  are  unwilling 
to  furnish  the  same  service  now.  These  lines  themselves  pro- 
vide ice  for  the  shipment  from  Michigan  points  of  dairy  pro- 
ducts and  all  other  commodities  except  fruits.  Charges  for  re- 
frigeration should  be  published  and  adhered  to  exactly  as  all 
other  charges  for  the  service  of  transportation  are.  There  is  no 
consideration  of  justice  or  of  public  policy  which  requires  this 
in  case  of  the  freight  rate  that  does  not  apply  with  equal  force 
to  the  charge  for  refrigeration. 

Granting,  however,  that  there  is  no  liability  resting  upon  a 
common  carrier  to  provide  refrigeration,  this  must  be  clear, 
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that  the  railway  must  either  furnish  ice  itself  for  a  reasonable 
price  or  permit  the  shipper  to  do  so.  The  car  is  worth  nothing 
without  ice,  and  if  the  carrier  imposes  as  a  condition  to  the  use 
of  the  car  the  payment  of  an  icing  charge  which  is  prohibitive, 
it  in  effect  refuses  to  furnish  the  car  itself.  We  have  seen  that 
in  this  case  the  refrigeration  charges  imposed  by  the  Armour 
'Car  Lines  Company  are  unreasonably  high.  No  refrigerator 
oar  can  be  obtained  by  the  shippers  of  Michigan  fruit  for  desti- 
nations beyond  the  lines  of  the  Pere  Marquette  Company  without 
the  payment  of  these  charges.  By  making  these  exclusive  con- 
tracts the  defendant  railways  in  effect  impose  upon  the  shippers 
of  such  fruit  exorbitant  charges  for  the  transportation  of  their 
product  to  market,  and  we  think  they  thereby  violate  the  first 
section  of  the  Interstate  Commerce  Act.  While  the  carrier 
may  be  under  no  obligation  to  furnish  ice,  if  it  does  furnish 
it  and  does  prohibit  the  shipper  from  obtaining  it  from  any 
other  source,  the  price  must  be  reasonable,  and  that  price  is  a 
part  of  the  total  charge  for  the  transportation  service  afforded 
T^y  the^ carrier. 

While,  however,  we  are  of  the  opinion  that  a  wrong  exists 
here,  it  is  doubtful  what  remedy  this  Commission  can  or  should 
apply.  It  is  possible  that  an  order  to  cease  and  desist  from  these 
exclusive  contracts  so  long  as  the  rates  for  refrigeration  are 
exorbitant,  might  be  enforcible.  The  Michigan  Central  Com- 
pany intimated  upon  the  trial  that  if  such  an  order  were  to  be 
made  that  company  would  comply  with  it;  but  in  that  case  at 
the  beginning  of  the  present  fruit  shipping  season  that  company 
would  be  left  without  an  adequate  supply  of  cars;  and  we 
have  expressed  an  opinion  that  many,  perhaps  a  majority,  of 
the  fruit  growers  of  Michigan  are  better  off  under  the  present 
arrangement  with  an  adequate  supply  of  refrigerators  than  they 
were  under  the  arrangement  when  cars  were  not  obtainable.  It 
might  be  said  that  in  such  event  the  shipper  could  sue  for  failure 
to  furnish  cars,  and  this  is  true ;  but  the  remedy  thereby  afforded 
is  not  available  to  most  shippers  as  a  practical  matter,  and  is 
satisfactory  to  none. 

It  is  possible  that  we  might  treat  this  refrigeration  charge 
made  under  these  exclusive  contracts  as  the  act  of  the  carriers 
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themselves  and  order  them  to  reduce  it,  as  was  done  in  the 
Truck  Farmers'  case — 6  I.  C.  C.  Kep.,  295.  But  no  general  or- 
der of  this  kind  could  now  be  made,  for  we  have  not  examined  in 
detail  these  refrigeration  charges  except  to  three  or  four  destina- 
tions. It  seems  probable  that  the  rate  of  transportation  might 
properly  be  reduced,  since  the  railway,  by  the  making  of  theso 
contracts,  compels  the  public  to  pay  the  Car  Lines  Company  for 
a  portion  of  the  service  which  it  formerly  rendered  and  which 
it  now  escapes.  But  here  again  we  have  before  us  no  particular 
rate  and  can,  therefore,  make  no  specific  order. 

This  matter  can  be  much  better  dealt  with  by  the  Car  Lines 
Company  and  the  Railway  Companies  than  by  the  Conmiission^ 
and  it  has  been  thought  best,  this  being  a  general  investigation, 
to  leave  the  matter  open  during  the  present  shipping  season. 
If  by  the  first  of  next  October  these  refrigeration  charges  have 
not  been  readjusted,  the  Commission  will  take  further  action 
in  the  matter,  either  in  this  proceeding  or  by  some  new  pro- 
ceeding. We  strongly  feel  that  the  present  charges,  including 
the  cost  of  refrigeration,  for  the  transportation  of  these  Michi- 
gan fruits  are  excessive. 

Our  ideas  as  to  the  basis  of  such  readjustment  have  been 
already  stated  in  the  findings  of  fact,  but  may  be  recapitulated 
here.  We  think,  in  consideration  of  the  more  complete  service 
afforded  by  the  Car  Lines  Company,  that  the  charges  for  re- 
frigeration might  properly  be  somewhat  increased  over  the 
actual  cost  of  the  ice.  We  think  that  the  Railroad  Company, 
in  consideration  of  the  fact  that  the  Armour  Company  now 
renders  a  part  of  the  service  which  was  formerly  rendered  by 
the  Railroad  Company  as  a  part  of  the  rate,  ought  to  con- 
tribute to  the  payment  of  a  portion  of  these  refrigeration 
charges,  unless  the  car  mileage  already  paid  is  more  than  a  fair 
compensation  for  the  use  of  the  refrigerator  car ;  and  we  think 
that  the  Armour  Car  Lines  Company  itself  should  exact  less 
for  this  service,  in  many  instances  certainly,  than  it  now  does. 

It  seems  proper  to  state  that  two  phases  of  this  matter  were 
called  to  the  attention  of  the  Commission  upon  the  hearing  which 
have  not  been  referred  to  in  this  report 

First :  It  appears  that  the  Armour  Car  Lines  Company — and 
that  is  Armour  &  Company — already  has  a  practical  monopoly 
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of  the  fruit  carrying  business  under  refrigeration  from  Michi- 
gan. We  know  from  former  investigations  that  this  is  also  true 
in  some  other  sections  of  the  country;  and  this  monopoly  may 
finally  become  general.  All  this  is  a  matter  of  no  concern  to  the 
public  so  long  as  the  service  is  good  and  the  charge  reasonable ; 
but  the  establishment  of  a  general  monopoly  might  result  in  poor 
service,  just  as  it  has  in  this  section  already  resulted  in  exorbi- 
tant charges.  For  this  reason  it  is  urged  that  the  Railway  Com- 
panies ought  not  to  be  permitted  to  make  exclusive  contracts  with 
private  car  lines  like  those  under  consideration,  but  should  be 
compelled  to  provide  their  own  equipment  The  facts  before  ua 
call  for  no  expression  of  opinion  on  that  subject,  and  none  ia 
attempted. 

Undoubtedly  the  public  interest  would  be  best  conserved  if 
the  carrier  published  and  maintained  the  charge  for  refrigera- 
tion either  by  the  carload  or  by  the  hundred  pounds  as  it  does  its 
rates  of  freight. 

Second :  It  was  said  Armour  &  Company  are  extensive  dealers 
in  fruits  and  vegetables,  and  that  the  control  of  the  cars  in  which 
and  of  the  charges  at  which  these  articles  must  be  transported 
might  work  to  the  serious  disadvantage  of  competitors.  The 
testimony  in  this  case  shows  that  Armour  &  Company  buy  apples 
but  not  other  fruits  in  Michigan,  and  there  is  nothing  to  indicate 
any  prejudice  to  any  one  growing  out  of  that  fact.  This  record 
calls,  therefore,  for  no  discussion  of  that  subject,  and  the  matter 
is  referred  to  here  merely  to  make  plain  that  no  opinion  has  been 
expressed  upon  that  phase  of  the  private  car  question,  which 
may  come  to  be  one  of  vital  importance. 
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Ko.  625. 

THE  CINCINNATI  CHAMBER  OF  COMMERCE  AND 

MERCHANTS'  EXCHANGE 

V. 

THE  BALTIMORE  &  OHIO  SOUTHWESTERN  RAIL- 
ROAD COMPANY;  THE  CHESAPEAKE  &  OHIO 
RAILWAY  COMPANY;  THE  CINCINNATI  &  MUS- 
KINGUM VALLEY  RAILROAD  COMPANY;  THE 
CINCINNATI  &  WESTWOOD  RAILROAD  COM- 
PANY; THE  CINCINNATI,  GEORGETOWN  & 
PORTSMOUTH  RAILROAD  COMPANY ;  THE  CIN- 
CINNATI, HAMILTON  &  DAYTON  RAILWAY 
COMPANY;  THE  CINCINNATI,  LEBANON  & 
NORTHERN  RAILWAY  COMPANY;  THE  CIN- 
CINNATI, NEW  ORLEANS  &  TEXAS  PACIFIC 
RAILWAY  COMPANY;  THE  CINCINNATI 
NORTHERN  RAILROAD  COMPANY;  THE  CIN- 
CINNATI NORTHWESTERN  RAILWAY  COM- 
PANY; THE  CLEVELAND,  CINCINNATI,  CHI- 
CAGO &  ST.  LOUIS  RAILWAY  COMPANY;  THE 
ERIE  RAILROAD  COMPANY;  THE  LOUISVILLE 
&  NASHVILLE  RAILROAD  COMPANY ;  THE  NOR- 
FOLK &  WESTERN  RAILWAY  COMPANY;  and 
THE  PITTSBURG,  CINCINNATI,  CHICAGO  &  ST. 
LOUIS  RAILWAY  COMPANY. 


Decided  October  4,  1904. 


1.  Thp  CommisRion  is  authorized  by  the  Act  to  regulate  commerce,  after 
investigation,  to  order  carriers  to  cease  and  desist  from  subjecting  any 
particular  person,  locality  or  description  of  traffic  to  undue  or  unrea 
sonable  prejudice  or  disadvantage  in  any  respect  whatsoever,  and  its 
jurisdiction  extends  to  a  cas«  of  alleged  unlawful  prejudice  and  disad- 
vantage to  shippers  of  outbound  package  freight  through  enforcement 
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by  carriers  of  a  regulation  providing  for  the  earlier  closing  of  depots 
used  for  the  reception  of  such  freight. 
:2.  The  defendants  more  largely  engaged  in  carrying  outbound  package 
freight  from  Cincinnati  are  unable,  with  their  present  depot  facilities 
and  times  for  the  departure  oi  evening  trains,  to  clear  their  platforms 
daily  of  that  class  of  traffic  without  closing  the  receiving  depots  for 
such  freight  at  4:30  p.  M.  A  closing  rule  which  prevents  congestion  of 
freight  in  depots  is  as  much  to  the  advantage  of  the  shipper  as  a  later 
hour  would  be  in  enabling  the  shipper  to  place  his  freight  in  the  depot, 
and  the  carriers  are  doing  the  best  they  can  in  their  present  circumstan- 
ces. The  large  and  growing  volume  of  outbound  package  freight  from 
Cincinnati  indicates  the  necessity  of  strenuous  efforts  by  the  carriers  to 
remove  any  existing  hardship  to  shippers  through  inability  to  compete 
under  the  early  closing  rule"  on  even  terms  with  shippers  in  other  dis- 
tributing cities.  Ueld,  That  the  existing  disadvantage  to  Cincinnati, 
under  present  circumstances,  is  not  unreasonable  or  undue,  but  it  may 
become  so  if  continued  indefinitely,  and  that  dismissal  of  the  complaint 
is  without  prejudice  to  any  further  necespary  proceeding. 

B,  W.  Campbell  for  complainant. 

George  Hoadley,  Jr.,  for  L.  &  N".  R.  E.  Co.,  B.  &  O.  S.  W.  R. 
R.  Co.,  and  C,  N.  O.  &  T.  P.  Ry.  Co. 

S,  0.  Bayless  for  C,  C,  C.  &  St.  L.  Ry.  Co.  and  Cincinnati 
Northern  R.  R.  Co. 

John  Galvin  for  Chesapeake  &  Ohio  Ry.  Co. 

Lawrence  Maxwell,  Jr,,  for  C,  H.  &  D.  Ry.  Co.,  Cincinnati, 
Lebanon  &  Northern  Ry.  Co.,  P.,  C,  C.  &  St.  L.  Ry.  Co.,  Erie 
R.  R.  Co.,  and  Cincinnati  &  Muskingum  Valley  R.  R.  Co. 

Report  and  OriNiON  of  the  Commission. 

Knapp,  Chairman: 

The  complaint  alleges  undue  and  unreasonable  prejudice  and 
disadvantage  to  shippers  at  Cincinnati,  Ohio,  by  a  regulation  of 
the  defendants  which  changed  the  hour  of  closing  their  freight 
depots  in  that  city  on  each  week  day  for  the  reception  of  out- 
going package  freight  from  5  to  4:  30  o'clock  p.  m.  daily,  ex- 
<?ept  Saturday,  and  also  changed  the  closing  hour  on  Saturday 
from  1  to  12 :  30  p.  m. 

The  complainant  is  an  association  of  merchants,  manufac- 
turers and  shippers  doing  business  in  Cincinnati.  The  case  in- 
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volves  only  outgoing  package  freight  in  less  than  carload  lots. 
Five  or  six  years  ago  the  defendants'  closing  hour  in  Cincinnati 
for  outgoing  packages  was  5 :30  p.  m.  Subsequently  and  up  to- 
November  1,  1901,  the  hour  for  closing  was  5  o'clock  p.  m.  daily^ 
except  on  Saturday,  when  the  depots  were  closed  at  1  o'clock  p. 
M.  Since  that  date  the  closing  hour  from  Monday  to  Friday,, 
inclusive,  has  been  4:30  p.  m.,  and  on  Saturday  12:30  p.  m. 
The  opening  hour  has  been  and  still  is  7  o'clock  a.  m.  The 
action  of  the  defendants  reduced  the  usual  time  for  receiving, 
tliis  class  of  freight  by  one-half  hour  each  day.  The  shippers 
protested  against  the  change  but  the  carriers  declined  to  re- 
turn to  the  old  arrangement.  The  hours  for  delivering  in- 
bound freight  are  from  7  a.  m.  to  6  p.  m.^  but  the  closing  hour 
is  frequently  extended  to  8  p.  m.  and  in  case  of  congestion 
the  delivery  would  be  continued  throughout  the  night. 

The  closing  hours  for  the  reception  of  outgoing  package- 
freight  in  other  large  cities  in  the  Middle  West  were,  at  the  time- 
the  complaint  was  filed,  as  follows : 

Chicago,  5:30  P.M.,  Monday  tc  Friday    4:00  P.M.,  Sat.. 

Indianapolis, 

Milwaukee, 

J^ouisville, 

Columbus, 

Toledo, 

Detroit, 

Pittsburg, 

Cleveland, 

The  testimony  does  not  show  definitely  the  precise  hours  for 
closing  at  East  St.  Louis  and  St  Louis,  but  it  is  understood  from 
the  record  that  the  depot  at  East  St.  Louis  remained  open  as 
late  as  5 :30,  if  not  as  late  as  6  p.  m.,  and  at  St.  Louis  aa  late  as 
6  o'clock,  possibly  until  6 :30  p.  m.  At  some  of  these  places- 
above  mentioned  the  depots  close  on  Saturday  during  the  sum- 
mer months  at  hours  ranging  from  12 :00  m.  to  2  :00  p.  m. 

At  Indianapolis  the  hours  have  since  been  made  4:30  p.  m., 
Monday  to  Friday  and  12  :30  p.  m.^  Saturday,  the  same  as  those 
now  prevailing  in  Cincinnati,  and  at  St  Louis  at  4 :30  p.  m.^ 
Monday  to  Friday,  and  on  Saturday  at  4 :00  p.  m.^  except  in  the 
summer  when  the  Saturday  closing  hour  is  12 :00  m.  At  the 
time  of  the  hearing  the  railroad  companies  serving  Columbus^ 
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Cleveland  and  Louisville  were  considering  the  adoption  of  the 
Cincinnati  hours  at  those  places.  At  Dayton,  O.,  the  Cincin- 
nati hours  are  in  force.  Cincinnati  competes  most  largely  for 
this  package  freight  with  Chicago,  St.  Louis,  Indianapolis,  Co- 
lumbus, Cleveland,  Pittsburg  and  Louisville. 

The  trains  carrying  this  outbound  freight  leave  Cincinnati 
from  5 :30  to  8  or  9  o'clock  p.  m.  and  the  cars  must  be  closed 
from  fifteen  to  thirty  minutes  before  the  time  of  departure. 
When  the  closing  hour  was  5  o'clock  the  carriers  were  often  un- 
able to  clear  the  outbound  platforms  of  all  goods,  received  the 
same  day.  Under  the  present  arrangement  the  defendants  are 
able,  twenty-nine  days  out  of  thirty,  to  load  out  all  package  freight 
the  day  it  is  received.  Inbound  freight  may  lie  in  the  depots  as 
long  as  48  hours  and  by  removing  the  outbound  freight  the  car- 
rier is  able  to  use  the  outbound  house  for  inbound  freight  and 
<leliver  this  inbound  freight  at  earlier  hours  of  the  day.  The 
earlier  closing  hours  benefit  the  depot  employees.  Trains  leav- 
ing at  6 :30  p.  m.  or  later  could  be  loaded  with  freight  received 
4it  or  before  6  p.  m.  when  the  freight  offerings  are  in  such  volume 
that  they  can  be  expeditiously  loaded.  The  volume  of  package 
shipments  from  Cincinnati,  however,  is  very  large  and  con- 
stantly increasing.  On  one  road  in  a  single  month  the  traffic 
increased  18  per  cent  over  that  for  the  same  month  in  the  pre- 
<jeding  year.  On  another  the  business  has  become  30  per  cent 
greater  during  the  past  few  years.  One  of  the  inore  important 
lines  loads  daily  over  its  platform  outgoing  package  freight  ag- 
gregating about  one  and  three-quarter  million  pounds  and  re- 
quiring 135  cars  for  transportation.  This  indicates  the  im- 
mense and  constantly  increasing  pressure  upon  the  facilities  of 
the  railroads  in  Cincinnati  for  the  handling  of  outbound  ship- 
ments in  less  than  carloads.  To  clear  daily  the  platforms  of  this 
great  volume  of  freight  consisting  of  a  large  number  of  separate 
shipments,  all  of  which  must  be  checked  and  way-billed,  the 
carriers  find  it  necessary  to  adopt  a  closing  hour  which  will  en- 
able performance  of  the  necessary  labor  prior  to  the  departure 
of  the  evening  trains,  and  they  fixed  the  present  hours  in  good 
faith  to  accomplish  that  purpose.  The  waybills  cannot  be  com- 
pleted in  time  to  go  by  the  freight  trains  and  they  are  forwarded 
10  I.  C.  C.  Eep. 
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by  a  passenger  train  which  overtakes  the  freight  during  the  night 
and  following  morning.  With  the  facilities  now  provided  the 
evidence  warrants  the  finding  that  taking  the  roads  in  Cincin- 
nati as  a  whole  the  present  regulation  is  necessary  to  prevent 
congestion  of  the  depots  used  for  this  branch  of  the  traffic  con- 
signed from  Cincinnati. 

The  present  depot  facilities  for  handling  freight  in  Cincinnati 
by  the  lines  receiving  the  greater  portion  of  such  traffic  are  ap- 
parently inadequate.  At  the  time  of  the  hearing  the  Baltimore 
&  Ohio  Southwestern  was  erecting  additional  freight  houses  at 
a  cost  of  $150,000,  and  the  Pennsylvania  was  expending  $20,- 
000  for  freight  houses  and  $160,000  for  an  additional  yard. 

The  defendants  by  closing  their  depots  onehalf  hour  earlier 
each  day  interfered  seriously  with  the  business  of  the  Cincinnati 
merchants.  Such  action  affects  that  part  of  the  day  in  which 
the  rush  of  business  is  greatest  and  prevents  the  filling  of  numer- 
ous orders  received  "by  the  later  afternoon  mails,  causing  a  delays 
of  24  hours.  There  waa  practically  no  complaint  of  delay  when 
(lie  closing  hour  was  5  o'clock.  The  present  regulation  also  adds 
to  the  expense  of  some  merchants  who  do  their  own  teaming 
by  requiring  an  additional  team  and  driver,  others,  to  retain  the 
basiness  of  customers,  send  shipments  on  later  orders  by  expresa 
at  additional  cost,  and  in  various  ways  the  rule  operates  to  em- 
barrass  the  transaction  of  business  upon  orders  for  small  ship- 
laents  demanding  immediate  despatch.  On  the  other  hand  it 
has  been  the  custom  of  some  small  shippers  in  Cincinnati  to  hold 
back  their  freight  until  late  in  the  evening. 

With  strong  competition  at  Louisville,  Chicago,  St,  Louis,. 
Indianapolis,  Columbus,  Toledo,  Pittsburg  and  other  cities  in- 
ability  to  promptly  fill  orders  for  immediate  shipment  at  Cin- 
cinnati because  of  the  earlier  depot  closing  hour,  while  such  or- 
ders can  be  and  are  filled  and  forwarded  in  other  cities  under 
later  closing  hours  in  force  at  those  points,  results  in  loss  of  some 
of  the  quick-order  business  and  may  affect  also  the  regular  trade 
between  the  Cincinnati  merchant  and  the  country  customer ;  and 
as  several  of  the  defendants  serve  Chicago  and  other  points 
above  named  a  further  result  is  some  preference  and  advantage 
to  the  competing  cities. 
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This  injurious  effect  upon  the  Cincinnati  business  would  be 
obviated  if  the  closing  hours  at  Cincinnati  and  the  other  com- 
peting localities  were  made  substantially  the  same.  If  the  de- 
pots in  all  places  were  closed  at  4;30  p.  m.  Cincinnati  could 
not  complain,  or  if  5  o'clock  should  again  be  made  the  time  of 
closing  at  Cincinnati,  with  the  closing  hours  at  the  other  places 
remaining  as  they  now  are,  there  is  nothing  to  indicate  that 
Cincinnati  would  complain.  On  the  other  hand,  various  condi- 
tions may  affect  the  provision  of  railroad  facilities  at  different 
points  for  the  reception  of  freight,  and  the  times  for  the  de- 
parture of  evening  trains  are  controlled  by  conditions  which 
have  unequal  force  at  different  points.  Shippers  generally  at 
competing  cities  must  and  do  adjust  the  conduct  of  their  busi- 
ness to  the  differing  rules  and  regulations  which  carriers  find 
necessary  to  apply  at  different  points  in  the  reception  and  deliv- 
ery of  freight,  and  unless  the  carrier  in  providing  transporta- 
tion or  depot  facilities,  including  the  hour  for  closing,  is  clearly 
acting  in  disregard  of  the  rights  of  shippers,  the  resulting  ^in- 
convenience or  embarrassment  of  shippers  and  even  some  addi- 
tional expense  in  the  delivery  of  freight  to  the  carrier  are  not 
matters  which  warrant  a  finding  that  the  prejudice  is  undue,  or 
the  disadvantage  unreasonable. 

Conclusions. 

The  Commission  is  authorized  by  the  Act  to  regulate  com- 
merce, after  investigation,  to  order  carriers  to  cease  and  desist 
from  subjecting  any  particular  person,  locality  or  description 
of  traffic  to  undue  or  unreasonable  prejudice  or  disadvantage  in 
any  respect  whatsoever,  and  its  jurisdiction  extends  to  a  case  of 
alleged  unlawful  prejudi^^  and  disadvantage  to  shippers  of  out- 
bound package  freight  through  enforcement  by  carriers  of  a 
regulation  providing  for  the  earlier  closing  of  depots  used  for  the 
reception  of  such  freight 

The  defendants  more  largely  engaged  in  carrying  the  great 
and  increasing  volume  of  outbound  package  freight  consigned 
from  Cincinnati,  are  unable,  with  the  present  times  for  the  de- 
parture of  evening  trains  and  their  depot  facilities  in  that  city, 
to  clear  their  platforms  daily  of  that  class  of  traffic  without  clos- 
10  I.  C.  C.  Rep. 


584  INTEBSTATE  COMMERCE  EEPORTS. 

ing  the  receiving  depots  for  such  freight  at  4:30  p.  m.,  and  it  is 
obvious  that  a  rule  for  early  closing  which  prevents  congestion 
of  freight  in  the  receiving  depot  is  as  much  to  the  advantage  of 
the  shipper  as  a  later  hour  would  be  in  enabling  the  shipper  to 
place  his  freight  in  the  depot.  The  carriers  are  apparently  do- 
ing the  best  they  can  in  their  present  circumstances,  and  that 
condition,  it  seems  to  us,  must  control  the  disposition  of  this 
case. 

We  are  constrained  to  think,  however,  that  a  less  than  carload 
outbound  business  from  Cincinnati  which  requires  for  transpor- 
tation upon  only  one  of  the  defendant  roads  a  daily  equipment 
of  135  cars  is  sufficiently  large  to  call  for  strenuous  efforts  by  the 
defendants  to  not  merely  clear  the  outbound  platforms  each  day, 
but  also  to  prevent  any  resulting  hardship  to  shippers  through 
their  inability,  under  the  early  closing  rule,  to  compete  on  even 
terms  with  shippers  in  other  distributing  cities  for  the  busi- 
ness involved  in  afternoon  orders  for  freight  to  be  delivered  at 
destination  the  following  day.  Such  hardship  would  be  re- 
moved by  the  fixing  of  corresponding  closing  hours  at  the  cities 
which  principally  compete  with  Cincinnati  for  this  business,  or 
by  the  defendant  carriers  increasing  their  facilities  in  Cincin- 
nati for  receiving  and  forwarding  this  freight  and  restoring  the 
5  o'clock  closing  hour  in  that  city. 

While  under  the  circumstances  shown  in  this  case  we  cannot 
find  the  existing  disadvantage  to  Cincinnati  shippers  unrea- 
sonable or  undue,  it  may  become  so  if  the  present  condition  is 
-continued  indefinitely,  and  although  the  present  complaint  must 
be  dismissed  it  will  be  without  prejudice  to  any  further  neces- 
sary proceeding. 
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No.  735. 

IN  THE  MATTER  OE  DIVISIONS  OF  JOINT  RATES 
AND  OTHER  ALLOWANCES  TO  TERMINAL 
RAILROADS. 


Decided  November  S,  lOOi. 


1.  While  there  may  be  great  objections  to  allowing  shippers  to  build  and 
operate  railroads  over  which  their  traffic  moves,  such  action  is  not  pro- 
hibited by  the  Act  to  regulate  commerce;  and  the  mere  fact  that  the 
property  of  a  common  carrier  is  owned  by  the  largest  individual  shipper 
over  it,  or  that  it  was  originally  constructed  for  the  purpose  of  doing 
the  work  of  that  shipper,  furnishes  no  reason  why  it  cannot  make  joint 
rates  and  agree  upon  joint  divisions  with  other  railroads. 

2.  The  Act  to  regulate  commerce  prohibits  a  difference  in  charges  as  be- 
tween shippers  "by  any  special  rate,  rebate,  drawback  or  other  device" 
and  the  granting  of  any  undue  preference  to  any  individual  or  species 
of  traffic  "in  any  respect  whatsoever,"  and  the  Elkins  amendment,  re- 
quiring the  publication  of  tariffs  in  all  cases,  prohibits,  under  severe 
penalty,  any  practice  on  the  part  of  the  carrier  "whereby  any  such 
property  shall  by  any  device  whatever  be  transported  at  a  less  rate 
than  that  named  in  the  tariffs  .  .  ,  or  whereby  any  other  advantage 
is  given  or  discrimination  is  practised"  The  manifest  intention  of  the 
Act  to  regulate  commerce,  especially  as  expressed  in  the  Elkins  amend- 
ment, is  to  strike  through  all  pretense,  all  ingenious  device,  to  the 
substance  of  the  transaction  itself;  and  where  excessive  divisions  of 
rates  are  granted  by  a  carrier  to  another  carrier  owned  and  controlled 
by  a  shipper,  for  the  purpose  of  obtaining  the  traffic  of  that  shipper, 
they  benefit  the  shipper  and  operate  as  a  rebate  or  other  device  to 
cut  the  tariff  charge  in  violation  of  the  law. 

3.  The  International  Harvester  Co.  owns  the  capital  stock  of  the  Illinois 

Nortliern  R.  Co.  and  a  controlling  interest  in  the  Chicago,  West  Pull- 
man &  Southern  R.  Co.,  operating  as  terminal  connecting  roads  in  and 
about  the  City  of  Chicago  between  the  plant  of  the  Harvester  Co. 
and  various  other  industries  and  connecting  roads  leading  to  the  Mis- 
souri River  and  other  sections  of  the  country.  Until  recently,  the  charge 
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received  for  services  by  these  terminal  roads  was  a  switching  charge 
amounting  to  from  $1.00  to  $3.50  per  car  for  the  Illinois  Northern 
and  $3.00  per  car  for  the  Chicago,  Weet  Pullman  &  Southern.  These 
lines  now  receive  in  many  instances  a  division  of  the  rate,  which  on 
lines  reaching  the  Missouri  River  is  20  per  cent,  with  the  Missouri 
Kiver  division  as  the  maximum.  This  amounts,  on  farm  machinery, 
to  $12.00  per  car  of  20,000  pounds  as  against  the  former  maximum  of 
$3.50  per  car.  A  charge  of  $3.50  per  car  by  the  Illinois  Northern  and 
of  $3.00  per  car  by  the  Chicago,  West  Pullman  A  Southern  would  be 
reasonable  for  these  switching  services,  and  charges  for  such  services 
in  excess  of  those  sums  amount  to  unlawful  preference  in  favor  of  the 
International  Harvester  Co. 

4.  The  Chicago,  Lake  Shore  &  Eastern  R.  Co.,  owned  by  the  United  State» 
Steel  Corporation,  is  a  terminal  road  operated  between  the  Illinois 
Steel  Co.'s  works,  near  Chicago,  and  connecting  with  roads  leading  East, 
West  and  South.  It  receives  a  division  of  10  per  cent  of  the  rate  to 
the  seaboard;  15  per  cent  to  Buffalo  and  Pittsburg,  and  20  per  cent  to- 
the  Missouri  River  and  beyond,  and  in  some  cases  obtains  special  divi- 
sions. These  divisions  are  found  to  be  grossly  excessive  for  the  service 
rendered  and  to  afford  unlawful  preference  to  the  United  States  Steel 
Corporation  which  owns  and  controls  the  Illinois  Steel  Company, 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

In  consequence  of  information  that  preferences  were  being" 
granted  to  certain  industries,  by  means  of  excessive  divisions 
allowed  terminal  lines  o^vned  and  operated  by  those  industries, 
an  investigation  was  undertaken  into  that  subject  in  the  spring- 
of  1904.  The  scope  of  that  investigation  embraces  such  opera- 
tions in  various  localities.  The  first  hearing  was  held  in  Chicago 
in  May,  1904,  and  had  reference  merely  to  conditions  obtaining 
in  and  around  that  city.  Subsequent  hearings  will  have  further 
reference  to  other  localities,  but  inasmuch  as  conditions  found  to 
exist  there  are,  without  doubt,  fairly  typical  of  those  prevailing 
elsewhere,  it  seems  proper  at  this  time  to  make  some  report  on 
the  facts  developed,  and  to  state  our  opinion  touching  those 
facts. 

The  International  Harvester  Company  was  organized  in  1902, 
apparently  for  the  purpose  of  consolidating  under  one  manage- 
ment several  concerns  previously  engaged  in  the  manufacture 
of  farm  machinery.    It  took  over  and  is  now  operating  the  Deer^ 
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ing  Han^ester  Company,  the  McCormick  Harvester  Company, 
the  Piano  Com]^any,  the  South  Chicago  Furnace  Company,  and 
perhaps  others.  In  this  discussion  the  McCormick  division  of 
the  International  Harvester  Company  will  be  known  as  the  Mc- 
Cormick  Company,  and  the  Piano  division  as  the  Piano  Com- 
pany. The  International  Harvester  Company  now  has  the 
same  interest  in  the  Illinois  Northern  Railroad  and  the  Chicago^ 
West  Pullman  &  Southern  Railroad  which  the  McCormick  Com- 
pany and  the  Piano  Company  formerly  had,  respectively. 

The  Illinois  Northern  Railroad  Company  was  incorporated 
in  1901,  under  the  laws  of  the  State  of  Illinois,  with  a  capital 
stock  of  $600,000.  While  this  capital  stock  did  originally,  and 
perhaps  does  to-day,  stand  in  the  names  of  various  individuals^ 
it  was  entirely  paid  for  by  cash  furnished  by  the  McCormick 
Company,  was  entirely  owned  by  that  Company  down  to  the  time 
of  its  absorption  by  the  International  Harvester  Company,  and 
is  to-day  the  property  of  the  latter  company. 

What  may  be  called  the  main  line  of  the  Illinois  Northern 
Railroad  extends  from  the  works  of  the  McCormick  Com- 
pany at  26th  Street,  in  the  City  of  Chicago,  to  49th  Street,, 
a  distance,  as  we  understand  the  testimony,  of  approximately 
five  miles.  It  also  has  trackage  rights  over  the  Chicago  Union 
Transfer  Railway  from  49th  Street  to  the  Stickney  Yard,  so- 
called,  at  75th  Street.  It  owns  eleven  locomotives  and  a  few 
flat  cars,  and  employs  in  the  operation  of  its  property  an  entire 
force  of  from  eighty-five  to  one  hundred  men.  It  maintains  a 
freight  station,  at  which  a  force  of  from  eight  to  eleven  men  are 
employed,  through  which  it  handles  less  than  carload  traffic  for 
the  general  public,  although  its  principal  business  is  the  hand- 
ling of  carloads,  as  hereinafter  set  forth.  It  way-bills  both  car- 
load and  less  than  carload  freight  to  destination. 

The  McCormick  Company  at  the  time  of  the  organization  of 
this  railroad  company  was  operating  an  extensive  plant  at  26th 
Street  As  a  part  of  this  plant  it  had  constructed  and  was  main- 
taining within  the  limits  of  its  own  grounds  some  seventeen 
miles  of  railroad  track.  It  used  two  steam  locomotives  and  sev- 
eriil  electric  motors  upon  these  tracks  in  the  various  operations 
cotnected  with  its  business. 
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Three  railroads  made  direct  connection  with  these  tracks  at 
26th  Street — ^namely,  the  Santa  Fe  System,  the  Burlingtou 
System,  and  the  Chicago  Junction  Railway,  one  of  the  switching 
line©  in  Chicago.  These  three  railroads  received  freight  from 
and  delivered  freight  to  the  McCormick  Company  at  26th  Street, 
and  in  receiving  and  delivering  such  freight  performed  without 
charge  over  the  switch  tracks  of  that  company  certain  switching 
services,  the  extent  of  which  did  not  plainly  appear.  This  ar- 
rangement involving  as  it  did  the  operation  of  the  engines  of 
three  distinct  companies  besides  its  own  locomotives  upon  these 
switching  tracks,  was  found  unsatisfactory  and  inefficient  by 
the  McCormick  Company,  and  the  primary  purpose  in  organiz- 
ing the  Illinois  Northern  Company  seems  to  have  been  to  take 
over  these  tracks  and  thereby  maintain  and  operate  them  under 
a  single  management. 

The  first  tracks  acquired  by  that  Railroad  Company  were 
these  private  tracks  of  the  McCormick  Company.  The  contract 
under  which  these  tracks  were  acquired  and  are  operated  was 
put  in  evidence  by  ofie  of  the  witnesses  having  custody  of  the 
same,  but  has  not  been  furnished  the  Commission.  It  would 
appear  from  the  testimony  that  at  the  present  time  the  Illinois 
^Northern  Company  owns,  maintains,  and  operates  these  tracks 
without  any  charge  whatever  to  the  !McCormick  Company,  ex- 
cept in  some  cases  where  a  car  is  moved  from  one  portion  of  the 
yard  to  another,  when  $1.00  per  car  is  collected  for  that  service. 
No  witness  was  able  to  state  what  the  expense  of  maintaining 
and  operating  these  switch  tracks  had  been  to  the  McCormick 
Company  before  they  were  acquired  by  the  Illinois  Northern 
Railroad  Company.  At  the  present  time  it  is  entirely  relieved 
of  all  expense  in  that  connection,  save  what  arises  from  the  pay- 
ment of  the  $1.00  per  car,  as  above  the  amount  of  which  did  not 
appear. 

The  Santa  Fe  connection  with  the  McCormick  switch  tracks 
was  over  a  switch  track  running  from  49th  Street  to  26th  Street. 
It  appeared  that  formerly  this  track  had  been  owned  by  the 
Grand  Trunk  Railway  Company  and  leased  to  the  Santa  Fe 
upon  condition  that  deliveries  to  or  from  the  Grand  Trunk  Rail- 
way from  industries  along  this  track  should  be  made  by  the 
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Santa  Fe  for  $1.00  per  car.  The  Santa  Fe  now  leased  this  track 
to  the  Illinois  Northern  upon  condition,  among  others,  that  the 
Illinois  Northern  should  assume  the  obligation  of  the  Santa  Fe 
to  the  Grand  Trunk  in  the  making  of  deliveries,  and  should  also 
make  delivery  on  account  of  the  Santa  Fe  itself  at  the  same 
charge  of  $1.00  per  car.  This  switch  track  which  is  leased  from 
the  Santa  Fe  is  now  its  main  line  from  26th  Street  to  49th 
Street,  and  in  addition  to  this  it  has  trackage  rights  over  the  Chi- 
cago Union  Transfer  Railway  from  49th  Street  to  75th  Street. 
By  virtue  of  its  own  line  and  its  trackage  rights  it  makes  con- 
nection with  many  of  the  most  important  railway  systems  en- 
tering the  City  of  Chicago. 

Numerous  industries  are  located  along  the  line  of  the  Illinois 
Northern  between  49th  and  26th  Streets  which  are  dependent 
upon  this  line  for  access  to  the  various  railroads  by  which  their 
shipments  are  sent  and  received.  These  industries  are  served 
by  the  Illinois  Northern  both  in  handling  carload  and  less  than 
carload  freight  in  and  out  It  appears  that  in  case  of  all  such 
industries  except  the  McCormick  plant,  the  switch  tracks  within 
the  private  limits  of  each  industry  are  owned  by  that  industry 
itself.  These  various  plants  are  allowed  to  route  their  traffic, 
the  Illinois  Northern  making  whatever  delivery  is  indicated  by 
them,  and  are  charged  simply  the  Chicago  rate,  paying  nothing, 
as  we  understand  the  testimony,  in  the  nature  of  a  switching 
charge,  and  receiving  no  part  of  the  charges  made  by  the  Illinois 
Northern  Company.  It  was  said  that  something  over  two  hun- 
dred different  industries  were  served  by  this  railroad  as  above. 

The  Chicago,  West  Pullman  &  Southern  Railroad  is  located 
in  West  Pullman,  a  part  of  the  City  of  Chicago.  It  is  about 
four  miles  in  length,  extending  from  the  works  of  the  Piano 
Company  to  a  connection  with  several  important  railway  sys- 
tems entering  the  City  of  Chicago,  among  which  are  the  Wis- 
consin Central  and  the  Rock  Island.  It  was  originally  con- 
structed by  a  real  estate  syndicate  for  the  purpose  of  affording 
railway  accommodations  to  industries  which  might  locate  upon 
tho  land  of  that  syndicate,  having  been  incorporated  under  the 
laws  of  Illinois  in  1900,  and  built  soon  afterwards.  At  first  it 
was  not  well  maintained  or  operated,  and  when  the  Piano  Com- 
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pany  located  there  in  1903  it  was  thought  necessary  to  devise 
some  means  for  the  improvement  of  the  service  obtainable  on, 
this  road.  Some  other  industries  had  been  established  along  its 
line,  and  the  capital  stock  of  the  Company,  which  was  $50,000 
in  all,  was  now  bought  up  by  these  diflFcrent  industries.  The 
greater  part  of  the  stock  seems  to  have  been  acquired  by  the 
Piano  Company,  but  a  portion  of  it  is  owned  by  some  of  the 
other  industrial  companies. 

This  road  at  the  present  time  has  an  equipment  of  one  loco- 
motive and  a  few  flat  cars.  It  employs  only  about  twenty  men. 
It  maintains  a  freight  station  at  which  it  handles  for  the  gen- 
eral public  less  than  carload  freight,  but  its  principal  business 
is  in  switching  carload  freight  from  its  connections  with  various 
railroads  to  industries  located  along  its  line,  and  vice  versa.  It 
ov»ns,  maintains,  and  operates  the  tracks  within  the  private 
grounds  of  the  Piano  Company  without  expense  to  that  Company 
except  that  for  certain  movements  a  charge  per  car  is  perhaps 
made.  It  does  not  appear  whether  it  performs  a  similar  service 
for  any  of  the  other  industries  along  its  line,  nor  does  it  appear 
whether  any  of  those  industries  are  of  such  a  character  as  to  re- 
quire the  perfonnance  of  such  service. 

There  seems  to  be  in  and  around  the  City  of  Chicago  a  dis- 
trict more  or  less  accurately  defined,  which  is  known  as  the 
^^switching  limits."  Within  this  territory  deliveries  are  made 
and  cars  moved  between  various  points  for  a  switching  charge, 
and  this  applies  not  only  to  belt  lines  and  switching  lines  proper, 
but  to  the  similar  operations  of  other  railroads  within  those  lim- 
its. If  the  Rock  Island  System,  for  example,  were  to  move  a  car 
from  some  industry  located  upon  its  line  to  the  tracks  of  the 
Burlington  System,  it  would  receive  for  that  service,  not  a  divi- 
sion of  the  through  rates,  but  a  switching  charge  measured 
usually  by  the  car.  These  switching  charges  vary  from  $1.00 
per  car  as  a  minimum  to  a  maximum  of  $10.25  per  car,  the  latter 
charge  being  made  by  the  Chicago  Terminal  Transfer  Company 
f«»r  the  local  haul  between  the  extremities  of  its  line,  the  exact 
distance  not  appearing.  Instances  were  given  where  a  charge  of 
$7.80  per  car  was  imposed  for  a  distance  of  forty  miles.  The 
ordinary  charge  for  a  movement  of  from  two  to  ten  miles  seems 
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to  be  in  the  vicinity  of  $3.00  per  ear,  although  this  depends  upon 
a  variety  of  conditions  and  is  goveimed  by  no  rule  of  uniform 
-application. 

Until  recently  the  Illinois  Northern  Railroad  and  the  Chi- 
•cago,  West  Pullman  &  Southern  Railroad  have  both  performed 
the  service  rendered  by  them  upon  this  same  basis.  The  maxi- 
mum distance  over  which  cars  are  handled  by  the  latter  Com- 
puny  is,  as  already  seen,  not  in  excess  of  four  miles,  and  the 
charge  of  that  Company  was,  until  recently,  $3.00  per  car.  The 
road  has  handled  from  ten  to  twelve  thousand  carloads  per  year, 
in  addition  to  some  less  than  carload  business,  and  upon  a  $3.00 
basis  has  been  able  to  pay  its  operating  expenses  and  show  a  net 
profit  of  about  $4,000  per  year.  It  was  said  in  testimony  that 
since  its  organization  it  had  declared  three  dividends  of  ten  per 
cent  each  upon  its  capital  stock.  We  think  and  find  that  $3.00 
per  car  for  the  service  rendered  by  this  Company  is  enough, 
and  that  anything  above  that  is  clearly  exorbitant. 

The  charges  imposed  by  the  Illinois  Northern  Company  have 
varied  from  $1.00  per  car,  the  price  named  in  its  contract  with 
the  Santa  Fe,  to  a  maximum  of  $3.60  per  car.  The  operations 
of  this  Company  have  uniformly  shown  a  deficit.  A  statement 
filed  upon  the  hearing  covering  the  period  between  July  1,  1903, 
and  February  29,  1904,  showed  a  deficit  of  $12,000.  It  must 
be  remembered,  however,  that  this  Company  was  organized  for 
the  purpose  of  acquiring  and  operating  the  seventeen  miles  of 
track  within  the  private  grounds  of  the  McCormick  Company, 
that  these  tracks  form  much  the  larger  part  of  its  total  mileage, 
and  that  the  expense  of  their  maintenance  and  operation  must 
ba  \ery  considerable.  There  is  nothing  to  show  what  the  finan- 
cial result  from  its  operations  would  be  if  the  McCormick  Com- 
pany paid  the  same  sum  for  this  service  which  it  had  previously 
expended  when  the  tracks  were  owned  and  operated  by  it.  Judg- 
ing from  the  experience  of  the  Chicago,  West  Pullman  &  South- 
ern and  from  the  charges  which  are  ordinarily  imposed  for  the 
performance  of  similar  service  under  similar  conditions  in  the 
vicinity,  we  think  and  find  that  $3.50  per  car  is  a  reasonable 
charge  for  the  performance  of  these  switching  services,  and  that 
anything  above  that  is  unreasonable. 
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At  the  present  time  both  of  these  railroads  receive  in  many 
instances,  not  a  switching  charge,  but  a  division  of  the  through 
rate.  Over  nearly  all  lines  reaching  the  Missouri  River,  these 
divisions  apply,  and  are  twenty  per  cent  of  the  rate,  with  the* 
Missouri  River  as  a  maximum.  The  rate  on  the  farm  machinery 
manufactured  by  the  International  Harvester  Company  to  the 
Missouri  River  is  30  cents  per  hundred  pounds,  with  a  minimum, 
of  20,000  pounds  or  at  least  $60  per  car.  The  proportion  of  the 
Illinois  Xorthern  upon  this  traffic  when  intended  for  the  Mis- 
souri River  or  beyond  would,  therefore,  be  $12.00  per  car,  as 
against  a  former  maximum  charge  of  $3.50  per  car.  ^Vhen  the 
destination  is  such  that  the  rate  is  less  than  30  cents  per  hundred 
pounds,  the  division  would  be  correspondingly  less,  and,  upon 
the  other  hand,  if  more  than  the  minimum  weight  is  loaded,  the 
division  might  be  greater.  These  divisions  are  allowed  upon  all 
traffic,  both  in  and  out,  over  the  Illinois  Northern  and  from 
other  industries  located  upon  its  line,  as  well  as  tlie  McCormick 
Company,  although  it  appears  that  in  some  cases  the  movement 
is  still  on  a  switching  basis,  and  it  might  well  follow  that  with 
other  commodities  where  the  loading  is  heavy  the  division  re- 
ceived by  the  Illinois  Xorthern  would  be  greater  than  $12.00 
per  car.  Whatever  has  been  said  with  respect  to  the  Illinois 
Northern  applies  equally  to  the  Chicago,  West  Pullman  &  South- 
ern. 

The  International  Harvester  Company  owns  these  two  rail- 
roads. Its  officials  are  the  officials  of  those  roads  in  most  in- 
stances. It  absolutely  controls  the  operations  of  the  roads,  as 
well  as  the  routing  of  its  OAvn  traffic.  A  large  portion  of  its 
truffic  is  shipped  to  competitive  points;  that  is  to  say,  to  points 
w^hich  may  be  reached  from  Chicago  over  more  than  one  line  of 
railway,  and  usually  by  several.  While  there  was  some  little 
attempt  at  evasion,  the  testimony  plainly  shows  that  under  ordi- 
nary circumstances  the  competitive  traffic  of  the  International 
Harvester  Company  and  of  these  two  railroads  would  not  be 
given  to  a  line  which  did  not  allow  these  divisions  so  long  as  any 
line  was  available  which  did  allow  them.  In  other  words,  if  one 
line  granted  the  division  other  lines  must  foUow  or  they  could 
not  obtain  the  business. 
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It  appeared  that  these  divisions  were  first  granted  to  the  Chi- 
cago, West  Pullman  &  Southern  by  the  Wisconsin  Central  Kail- 
way  in  September,  1903.  The  Freight  Traffic  Manager  of  that 
Company  testified  that  they  were  granted  by  him  as  a  matter 
of  justice;  that  it  was  a  universal  rule  observed  between  con- 
necting railroads  to  allow  the  originating  line  a  division  of  the 
through  rate,  which  was  never  less  than  twenty-five  per  cent; 
and  that  since  he  knew  of  no  reason  why  this  originating  line 
should  not  have  the  benefit  of  that  rule  he  had  granted  the 
twenty  per  cent  division  in  question. 

We  are  unable  to  accept  this  statement  as  representing  the 
exact  situation.  There  is  in  our  opinion  no  analogy  whatever 
between  the  Illinois  Northern  Railroad  and  the  Chicago,  West 
Pullman  &  Southern  Railroad,  and  the  connecting  line  which 
originates  traflSc  under  ordinary  conditions.  While  these  rail- 
roads may  be  railroads  within  the  technical  meaning  of  that 
term,  while  they  may  even  fall  within  the  definition  of  the  Act 
to  regulate  commerce,  they  have  none  of  the  incidents  of  a  rail- 
road proper.  They  were  constructed  for  the  sole  purpose  of 
moving  cars  from  various  industries  to  railroads  which  may  be 
termed  railroads  proper.  That  service  is  essentially  a  switch- 
ing service.  It  has  been  performed  for  years  by  these  railroads 
upon  that  basis.  It  is  performed  by  most  other  railroads  in  this 
vicinity  under  similar  conditions  upon  that  basis.  If  the  Chi- 
cago, West  Pullman  &  Southern  delivers  a  car  to  the  Rock  Island 
for  delivery  to  the  Burlington  System,  the  Rock  Island  receives 
for  that  service  a  switching  charge  of  $3.00  per  car,  although 
it  transports  the  car  some  ten  miles,  as  against  a  haul  of  three 
or  four  miles  by  the  West  Pullman  road.  Why  should  that  road 
be  allowed  a  division  of  $12.00  per  car,  leaving  $9.00  for  ita 
service  after  payment  to  the  Rock  Island  ?  The  only  difference 
which  exists  between  the  case  of  these  two  railroads  and  the  case 
of  other  switching  roads  in  Chicago  arises  from  the  circumstance 
that  the  International  Harvester  Company  is  the  owner  of  these 
roads.  When  the  Wisconsin  Central  substituted  the  division 
for  the  switching  charge,  it  increased  the  compensation  paid  by 
it  to  the  Chicago,  West  Pullman  &  Southern  from  two  to  three 
tiroes.  We  find  nothing  in  the  location  of  the  West  Pullman- 
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which  calls  for  this;  we  find  nothing  in  the  financial  condition 
of  that  road  w^hich  required,  nor  in  the  financial  condition  of 
the  Wisconsin  Central  which  justified,  any  such  gratuity.  We 
do  not  for  a  moment  believe  that  it  was  a  gratuity.  We  think 
and  find  that  this  act  sprang,  not  from  motives  of  generosity  or 
the  dictates  of  justice,  but  from  the  desire  and  expectation  to 
thereby  obtain  from  the  International  Harvester  Com- 
pany trafiic  not  otherwise  obtainable.  Corresponding  divi- 
sions were  subsequently  granted  by  other  competitive  lines,  be- 
cause othervvise  competitive  business  could  not  be  obtained.  We 
think  and  find  that  these  divisions  are  not  regarded  by  the  car- 
riers which  grant  them  as  a  legitimate  charge  for  the  perform- 
ance of  this  service,  and  that  they  do,  in  fact,  in  so  far  as  they 
exceed  a  reasonable  compensation  for  the  performance  of  the 
service,  amount  to  a  direct  preference  in  favor  of  the  Interna- 
tional Harvester  Company. 

Tlie  Elgin,  Joliet  &  Eastern  Railway  and  the  Chicago,  Lake 
Shore  &  Eastern  Railway  were  considered  together  for  the 
reason  that  the  management  of  these  two  properties  is  identical. 
In  fact,  as  related  to  this  investigation,  there  seems  to  be  no 
analogy  between  tlie  railroads  themselves.  The  Elgin,  Joliet  & 
Eastern  is  properly  a  belt  road  extending  entirely  around  the 
City  of  Chicago  from  Waukegan  upon  the  north  to  Porter,  In- 
diana, upon  the  east  It  has  205  miles  of  main  track, 
owns  58  locomotives  and  nearly  3,000  cars.  Its  capital  stock  is 
$6,000,000,  and  its  bonds  $8,500,000.  It  is  not  owned  by,  so 
far  as  it  appears,  nor  does  it  especially  serve,  any  particular 
industry.  It  is  not  apparently  involved  in  this  proceeding,  un- 
less it  may  be  by  reason  of  its  relation  to  the  Chicago,  Lake 
Shore  &  Eastern  and  its  owners.  Whatever  the  fact  may  be, 
nothing  of  that  sort  appears  upon  this  record,  and  it  is  unneces- 
sary to  state  the  facts  with  reference  to  that  property. 

The  Chicago,  Lake  Shore  &  Eastern  Railway  is  a  creature  of 
the  Illinois  Steel  Company.  Its  stock  was  entirely  owned  by 
that  Company  previous  to  the  absorption  of  the  Hlinois  Steel 
Company  by  the  United  States  Steel  Corporation,  and  it  is  now 
exclusively  owned  by.  the  latter  Company.  The  present  Chicago, 
Lal^e  Shore  &  Eastern  Company  seems  to  be  the  result  of  a  con- 
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soli  da t Ion  of  previous  companies,  and  the  properties  operated  by 
it  are  partly  o\vned  and  partly  leased.  Neither  its  previous  his- 
tory nor  its  present  status  in  this  respect  very  clearly  appears, 
nor  do  they  seem  material.  Its  connection  with  the  Illinois  Steel 
Company  is  best  understood  by  considering  the  extent  and  loca^- 
tion  of  its  various  tracks,  which  are  as  follows:  At  South 
Chicago,  62  miles ;  at  Joliet,  18  miles ;  at  the  Union  Works  of 
the  Illinois  Steel  Company,  10  miles;  at  the  North  Works  of 
that  Company,  4  miles,  and  at  Bay  View,  a  suburb  of  Milwau- 
kee, 18  miles.  All  the  foregoing  tracks  are  within  the  private 
limits  o:^  the  plants  of  the  Illinois  Steel  Company  at  these 
vajious  points.  In  addition  to  these  private  switch  tracks  it  has 
a  main  track  extending  from  South  Chicago  to  Indiana  Harbor, 
a  distance  of  six  or  seven  miles,  which  connects  with  various 
railroad  systems.  It  also  has  short  lines  extending  from  its  var- 
ious plants  to  a  connection  with  the  Elgin,  Joliet  &  Eastern  at 
various  points.  It  leases  certain  trackage  rights  from  the  latter 
Company,  by  which  it  obtains  a  connection  with  substantially 
all  the  railroads  entering  Chicago,  and  between  all  its  various 
plants,  except  the  one  at  Bay  View,  between  which  and  its  other 
tracks  there  is,  apparently,  no  connection  over  its  own  iron.  It 
has  1,213  employes,  4,539  cars,  and  70  locomotives.  It  will 
be  seen,  therefore,  that  a  very  large  part,  probably  the  largest 
part  of  the  operations  of  this  Company,  consists  in  maintaining 
and  operating  the  tracks  within  the  various  plants  of  the  Illinois 
Steel  Company. 

The  testimony  indicates  that  the  Chicago,  Lake  Shore  &  East- 
ern Railway  has  trackage  rights  over  other  railroads  besides  the 
Elgin,  Joliet  &  Eastern.  In  the  exercise  of  these  trackage  rights 
it  handles  large  quantities  of  traffic  between  the  several  plants 
of  the  Illinois  Steel  Company,  and  also  from  the  points  of  origin 
to  those  plants ;  as,  for  example,  coal  from  the  mine  to  the  fur- 
nace. It  was  said  that  the  quantity  of  traffic  handled  by  this 
Company  from  point  of  origin  to  destination  was  very  large. 
In  so  far  as  this  traffic  is  interstate,  the  Railway  Company  pub- 
lishes a  tariff,  and  the  Illinois  Steel  Company  pays  to  the  Rail- 
way Company  the  tariff  rate  so  filed.  For  switching  cars  to  and 
fior.i  the  various  plants  of  the  Illinois  Steel  Company  which 
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ariive  or  depart  over  connecting  lines,  the  Railway  Company" 
seems  to  receive  in  nearly  all  cases  a  division  of  the  through 
rate.  We  have  seen  that  the  railroads  of  the  International  Har- 
vester Company  had  no  divisions  with  eastern  lines ;  but  the  rail- 
way of  the  Illinois  Steel  Company  seems  to  be  more  favored 
in  this  respect.  Its  divisions  with  all  eastern  connections  are 
ten  per  cent  on  traffic  to  the  seaboard,  fifteen  per  cent  when  the 
destination  is  Buffalo  and  Pittsburgh,  and  twenty  per  cent  on 
business  to  the  Missouri  River  and  beyond.  It  does  not  clearly 
appear  what  division  it  receives  upon  traffic  destined  to  the 
south.  It  further  appears  that  in  some  cases  it  enjoys  special- 
divisions.  The  testimony  shows,  for  example,  that  the  Balti- 
more &  Ohio  has  in  the  past,  and  does  now,  accord  to  the  Chi- 
cago, Lake  Shore  &  Eastern  a  division  of  seventy  cents  per  ton 
on  coke  from  the  Connellsville  region. 

These  divisions  are  plainly  excessive.  The  rate  from  Chicago 
to  New  York  on  iron  articles  is  27^,^2  cents  per  hundred  pounds^ 
with  a  minimum  of  30,000  pounds.  Assuming  that  a  car  con- 
tained only  the  minimum  loading,  the  aggregate  freight  would 
be  $82.50  per  car,  of  which  the  Lake  Shore  &  Eastern  would 
receive  $8.25  for  moving  the  car  to  a  connection  with  the  eastern 
line  at /Indiana  Harbor.  Commodities  taking  this  rate  usually 
load  considerably  above  30,000  pounds,  so  that  the  amount 
actually  received  per  car  would  be  considerably  more  than  that 
above  given.  Other  destinations  would  show  on  the  average  a 
division  fully  equal  to  this.  Coke  from  the  Connellsville  regioa 
moves  in  train  loads,  in  cars  especially  designed  for  that  pur- 
pose. While  the  testimony  in  this  case  does  not  show  either  the 
car  loading  or  the  number  of  cars  to  the  train,  it  is  safe  to  say 
that  the  carload  would  equal  30  tons  at  least,  and  that  the  train- 
load  would  be  forty  cars.  The  Chicago,  Lake  Shore  &  Eastern 
would  receive  $840  for  hauling  this  train-load  from  Indiana 
Harbor  to  its  destination. 

While  it  can  be  confidently  affirmed  that  these  divisions  are 
grossly  excessive,  the  exact  amount  of  that  excess  cannot  be  de- 
termined with  the  same  confidence  that  it  could  be  in  case  of 
the  Illinois  Northern  and  the  Chicago,  West  Pullman  &  South- 
em  Railroads,  for  the  reason  that  the  service  rendered  by  the 
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Lake  Shore  &  Eastern  differs  greatly  in  different  cases,  according 
^s  the  movement  may  be  to  one  or  the  other  of  its  various  plants. 
Its  principal  plant  is  evidently  at  South  Chicago,  and  the  dis- 
tance which  it  ordinarily  moves  a  car  to  or  from  that  plant  would 
not  exceed  six  or  seven  miles.  For  the  rendition  of  this  service, 
under  the  conditions  prevailing,  $3.00  per  car  would  be  ample 
compensation.  The  cost  of  moving  a  train-load  of  coke  from 
Indiana  Harbor  to  South  Chicago  and  moving  the  empty  cars 
l)ack  again,  for  which  the  Lake  Shore  &  Eastern  receives  $840, 
would  not  probably  exceed  $40.  If,  however,  the  movement  is 
1;o  Joliet,  a  distance  of  thirty  miles,  or  some  of  its  other  plants, 
in  case  of  which  the  distance  does  not  appear,  it  is  evident  that 
the  cost  of  the  service  would  be  greater. 

That  these  charges  are  extravagant  is  at  least  indicated  by  the 
financial  report  which  this  Company  makes  to  the  Interstate 
Commerce  Commission,  although  that  report  may  be  misleading, 
and  we  do  not  base  our  conclusions  upon  it  The  capital  stock 
of  the  Chicago,  Lake  Shore  &  Eastern  is  $650,000,  and  its 
bonded  indebtedness  is  $3,200,000,  upon  which  the  interest  ag- 
gregates $168,700  annually.  The  Company  earned  from  oper- 
ations during  the  year  ending  June  30,  1904,  $3,134,550,  and 
its  operating  expenses  were  $1,698,356,  leaving  the  income  from 
operation  $1,436,194.  Its  taxes  for  that  year  were  $19,233,  and 
its  rentals  paid  $221,780.  Apparently,  therefore,  after  deduct- 
ing its  fixed  charges  and  its  taxes,  there  would  remain  as  a  net 
result  a  sum  equal  to  more  than  one  hundred  and  fifty  per  cent 
upon  its  capital  stock.  No  dividend  was  paid.  The  Company 
•expended  $195,000  in  permanent  improvements.  What  became 
of  the  balance  the  report  does  not  show. 

It  will  be  noticed  that  out  of  these  operating  expenses  the  , 
Lake  Shore  &  Eastern  maintains,  without  expense  to  the  Illinois 
Steel  Company,  the  miles  of  track  within  its  private  yards 
above  set  forth.  When  it  is  remembered  that  the  South  Chicago 
division  of  the  International  Harvester  Company  has  within  the 
limits  of  its  plant  at  South  Chicago  six  or  seven  miles  of  track, 
upon  which  it  uses  three  locomotives,  all  of  which  it  constructs 
£Lnd  maintains  without  assistance  from  the  railways,  it  will  be 
readily  understood  that  the  construction  and  maintenance  of  all 
10  T.  C.  C.  Eep. 


398  INTERSTATE    COMMEECE    REPORTS. 

these  private  tracks  of  the  United  States  Steel  Corporation  Id 
and  about  Chicago  must  cost  a  large  sum  annually.  Indeed,  it 
is  fairly  inferable  that  the  greater  part  of  the  operating  ex- 
penses of  this  Company  are  incurred  in  that  manner.  It  should^ 
perhaps,  be  said  in  this  connection  that  under  certain  circum- 
stances the  Illinois  Steel  Company  pays  the  Lake  Shore  &  East- 
ern Railway  Company  a  certain  charge  for  the  movement  of 
cars  within  the  private  limits  of  these  plants. 

We  are  of  the  opinion  in  this  case,  as  in  the  case  of  the  Illinois 
Northern  and  the  Chicago,  West  Pullman  &  Southern  Railroads,. 
that  the  only  sendee  for  which  the  railways  transporting  the- 
traffic  of  the  Illinois  Steel  Company  to  and  from  Chicago  can 
properly  charge  is  the  switching  service  to  and  from  the  plants- 
of  tliat  Company;  that  the  divisions  in  question  are  much  in 
excess  of  any  fair  charge  for  that  service ;  that  they  are  intended 
and  understood  to  be  in  excess  of  what  would  be  a  reasonable 
charge;  that  they  are,  in  fact,  paid  to  secure  the  traffic  of  the 
Illinois  Steel  Company;  and  that  they  do,  in  fact,  amount  to  a 
preference  in  favor  of  that  Company  by  whatever  amount  they 
exceed  a  fair  compensation  for  the  service  rendered.  What 
that  amount  is  cannot  be  determined  upon  this  record ;  it  is  clear 
that  it  annually  aggregates  what  to  the  ordinary  apprehension 
is  an  enormous  sum. 

Some  testimony  was  taken  with  reference  to  certain  other  en- 
terprises of  this  character,  most  of  which  are  still  in  a  somewhat 
embryonic  state.  Its  chief  value  is  to  illustrate  the  tendency 
to  seek  preferences  by  this  means,  and  it  does  not  seem  neces- 
sary to  go  into  details  here. 

Conclusions. 

The  International  Harvester  Company  owns  the  Illinois 
Northern  Railroad.  Whatever  profit  accrues  to  that  railroad 
inures  to  the  benefit  of  the  Harvester  Company,  its  owner,  alone. 
When  any  one  of  these  lines  leading  from  Chicago  to  the  Mis- 
souri River  pays  to  the  Illinois  Northern  Railroad  Company 
$12.00  for  the  performance  of  a  switching  service,  which  ia 
worth  reasonably  but  $3.00,  it  gives  to  the  International  Har- 
vester Company,  the  shipper  of  that  carload  of  merchandise,. 
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$9.00.  If  these  divisions,  which  have  been  in  effect  since  Janu- 
ary, 1004,  are  legal,  there  is  no  practical  limit  to  the  extent  to 
which  the  lines  granting  them  may  prefer  the  International  Har- 
vester Company  over  other  shippers.  It  is,  therefore,  a  matter 
of  great  consequence  to  determine  how  far  such  practices  are 
lawful.  That  preferences  of  this  kind  will  be  granted  as  a  mat- 
ter of  fact,  if  they  can  be  as  a  matter  of  law,  abundantly  appears 
from  this  investigation. 

It  must  be  assumed  that  the  Illinois  Northern  Railroad  is  a 
common  carrier  within  the  provisions  of  the  first  section  of  the 
Act  to  regulate  commerce.  It  is  incorporated  as  a  railroad  com- 
pany under  the  laws  of  Illinois.  It  actually  owns  and  operates 
a  line  of  railroad.  It  maintains  a  freight  station,  at  which  it 
receives  and  delivers  for  the  general  public  considerable  quan- 
tities of  less  than  carload  freight.  Its  main  business  is  the 
moving  of  loaded  cars  to  and  from  various  industries  along  its 
line,  and  in  this  capacity  it  serves  more  than  two  hundred  plants, 
besides  that  of  the  International  Harvester  Company.  Mani- 
festly there  is  no  reason  in  law  why  this  railroad  may  not  make 
joint  rates,  file  joint  tariffs,  and  agree  upon  joint  divisions  as 
other  railroads  do.  We  are  not  called  upon  to  decide  what  the 
situation  might  be  if  this  road  were  a  private  carrier  maintain- 
ing switch  tracks  and  switching  cars  to  and  from  the  McCormick 
works  exclusively. 

The  mere  fact  that  this  road  is  to-day  entirely  o\vned  by  the 
largest  individual  shipper  over  it,  or  that  it  was  originally  or- 
ganized and  built  for  the  purpose  of  doing  the  work  of  that 
shipper,  is  not,  in  our  opinion,  controlling  against  the  legality 
of  the  transaction  before  us.  While  there  may  be  grave  objec- 
tions to  allowing  shippers  to  build  and  operate  railroads  over 
which  their  traffic  moves,  the  Interstate  Commerce  Act  contains 
no  prohibition  of  that  kind.  This  was  so  ruled  by  us  in  Central 
Yellow  Pine  Asso.  v.  Viclcshurg,  S.  &  P.  72.  Co.  10  I.  C.  C.  Rep. 
193.  We  also  held,  in  Tie  Allowances  to  Elevators  by  the  Union 
1\  R,  Co.  10  I.  C.  C.  Rep.  309,  tliat  the  Union  Pacific  Com- 
pany might  pay  an  elevator  company  for  transferring  grain  from 
its  cars  to  the  cars  of  its  connections  at  Council  Bluffs,  so  long 
as  the  transaction  was  in  good  faith,  even  though  the  greater 
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part  of  the  grain  so  transferred  belonged  to  the  Elevator  Com- 
pany receiving  the  compensation. 

The  vice  in  the  present  case  is  to  be  found  in  the  thing  done, 
not  in  the  manner  of  doing  it.  A  cardinal  purpose  of  the  Act 
to  regulate  commerce  is  to  prohibit  all  preference  between  ship- 
pers, and  the  framers  of  that  Act  and  its  amendments  have  evi- 
dently attempted  to  make  the  language  sufficiently  comprehen- 
sive to  render  every  sort  of  preference,  by  whatever  means  at- 
tempted, unlawful.  The  second  section  of  the  original  Act  pro- 
vides that  no  greater  compensation  shall  be  collected  of  one  ship- 
per than  of  another  "by  any  special  rate,  rebate,  drawback,  or 
other  device."  The  third  section  provides  that  it  shall  be  un- 
lawful for  a  common  carrier  subject  to  the  Act  to  grant  any  un- 
due preference  to  any  individual  or  any  species  of  traffic  "in 
any  respect  whatsoever."  Tiie  amendment  of  the  Act,  ap- 
proved February  19,  1903,  commonly  known  as  the  Elkins  Bill, 
requires  carriers  in  all  cases  to  publish  their  tariffs,  and  prohib- 
its, under  severe  penalty,  any  practice  upon  the  part  of  the  car- 
rier "whereby  any  such  poperty  shall,  by  any  device  whatever, 
be  transported  at  a  less  rate  than  that  named  in  the  tariff, 
.  .  .  or  whereby  any  other  advantage  is  given  or  discrimina- 
Hon  is  practiced/' 

We  think  these  divisions,  if  not  in  violation  of  the  express 
language  of  the  second  section  of  the  original  Act,  are  plainly 
within  the  prohibition  of  the  Elkins  Bill.  When  the  Santa  Fe 
Railway  pays  to  the  Illinois  Northern  Kailroad  $12.00  for  the 
moving  of  a  car  loaded  with  the  traffic  of  the  International  Har- 
vester Company  from  the  McCormick  works  to  its  Corwith  yard, 
a  service  which  it  might  exact  under  its  contract  for  $1.00,  for 
the  performance  of  which  $3.00  is  a  reasonable  compensation, 
which  was  never  exceeded  previous  to  January  1,  1904;  and 
when  it  does  this  in  order  to  obtain  the  traffic  of  the  Interna- 
tional  Harvester  Company,  it  thereby  grants  that  Company  in 
effect  a  rebate  of  $9.00  upon  that  carload  of  freight.  It  cer- 
tainly is  guilty  of  an  act  by  which  an  advantage  is  given  and  a 
-discrimination  is  produced  in  favor  of  the  International  Harves- 
ter Company.  As  already  said,  if  such  a  proceeding  is  not  in 
violation  of  law,  there  is  no  limit  to  the  granting  of  preferences 
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to  whatever  shipper  has  the  means  of  building  and  operating  a 
railroad. 

It  is  urged  that  all  this  is  simply  an  arrangement  between  two 
connecting  railroads ;  that  there  is  no  negotiation  with  the  ship- 
per, and  no  payment  to  the  shipper.  This  is  a  mere  play  upon 
words.  The  Illinois  Northern  Railroad  Company  and  the  In- 
ternational Harvester  Company  are  one  and  the  same  thing.  It 
is  entirely  immaterial  whether  this  money  goes  in  the  first  in- 
stance into  the  treasury  of  the  International  Harvester  Com- 
pany or  that  of  its  creature,  the  Illinois  Northern  Railroad 
Company.  That  subterfuges  of  this  sort  cannot  avail  has  been 
often  decided,  and  was  affirmed  within  the  year  by  the  Supreme 
Court  of  the  United  States  in  Interstate  Commerce  Commission 
V.  Baird,  194  U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep.  563, 
in  which  it  was  held  that  it  made  no  difference  whether  certain 
contracts  were  entered  into  with  a  railroad  company  itself  or 
with  a  coal  company  the  stock  of  which  was  entirely  owned  by 
the  railroad  company. 

It  is  said  that  competition  necessitates  the  allowance  of  these 
divisions,  and  that  they  are  not  of  imusual  amount.  It  is  un- 
doubtedly true,  that  many  instances  may  be  found  in  which  di- 
visions as  great  or  greater  than  those  under  investigation  are 
allowed  by  one  connecting  road  to  another  for  the  performance 
of  no  greater  service  than  is  here  involved ;  it  is  quite  probable 
that  the  files  of  this  Commission  may  afford  such  illustrations ; 
but  such  cases  are  not  in  point  There  the  railroads  are  prin- 
cipals. .  The  division  is  granted  to  obtain  traffic  which  the  rail-, 
road  controls,  or  to  gain  a  corresponding  advantage  at  some  other 
point  of  connection,  or  in  some  other  respect.  Here  the  Inter- 
national Harvester  Company  is  the  principal,  not  the  Hlinois 
Northern  Railroad  Company.  It  is  to  obtain  the  traffic  of  that 
Company,  a  shipper,  not  a  carrier,  that  these  divisions  are  al- 
lowed; and  it  is  because  all  parties  understand  that  the  Har- 
vester Company  is  the  ultimate  beneficiary  that  four  times  the 
sum  Avhich  has  in  the  past  been  accounted  as  reasonable  is  today 
paid  for  the  performance  of  these  switching  services. 

In  a  certain  view,  competition  does  force  the  allowance  of 
these  divisions.  In  the  same  sense,  competition  compels  the 
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granting  of  most  rebates  and  the  allowance  of  most  preferences^ 
If  one  grants  these  divisions,  all  must  grant  them  or  lose  the 
traflSc.  If  one  line  pays  the  rebate,  all  must  follow;  but  this, 
does  not  make  the  act  lawful. 

The  manifest  intention  of  the  Act  to  regulate  commerce,  es- 
pecially as  expressed  in  the  Elkins  Bill,  is  to  strike  through  all 
pretense,  all  ingenious  device,  to  the  substance  of  the  transac- 
tion itself.  So,  viewing  this  transaction,  there  is  not  the  slight- 
est doubt  that  the  granting  of  these  divisions  is  the  allowance  of 
a  preference  to  the  International  Harvester  Company,  which 
is  in  violation  of  law.  There  is  no  substantial  distinction  be- 
tween this  case  and  that  of  Re  Transportation  of  Salt  from 
Hutchinson,  Kansas,  10  I.  C.  C.  Kep.  1. 

It  has  been  seen  that  the  Illinois  Northern  Company  handles- 
much  traffic  aside  from  that  originating  at  the  McCormick  plant, 
and  that  divisions  are  allowed  upon  much  of  this  traffic.  The 
question,  therefore,  arises:  Does  a  division  granted  with  re- 
spect to  traffic  not  received  from  the  International  Harvester 
Company  amount  to  an  unlawful  concession  in  favor  of  that 
Company  ?  In  our  opinion,  it  does.  While  it  might  in  a  sense 
be  held  that  a  division  paid  for  the  handling  of  a  carload  of  traf- 
fic from  the  International  Harvester  Company  was  a  rebate  or 
a  preference  with  respect  to  that  particular  car,  still  it  is  more 
correct  to  say  that  the  whole  arrangement  is  in  the  nature  of  a 
discrimination  in  favor  of  this  shipper,  and  that  discrimination 
is  created  by  the  allowance  of  divisions  upon  traffic  not  originat- 
ing with  it,  just  as  really  as  upon  traffic  which  it  furnishes.  The 
essential  thing  is  that  all  divisions  are  allowed  because  the  In- 
ternational Harvester  Company  owns  this  railroad,  and  as  a  con- 
cession to  that  company.  A  general  payment  to  a  shipper  or 
the  performance  of  a  general  service  for  a  shipper  might  be  un- 
lawful even  though  it  were  impossible  to  apply  it  to  any  particu- 
lar traffic. 

The  question  presented  by  the  operations  of  the  Chicago,  West 
Pullman  &  Southern  Railroad  differs  from  that  involved  in  those 
of  the  Illinois  Northern  in  that  the  International  Harvester 
Company  owns  a  controlling  interest  in  the  West  Pullman  Com- 
pany, but  has  not  the  entire  ownership.     Other  industries  along 
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its  line  are  stockholders  to  some  extent — just  how  far  does  not 
appear.  This  does  not,  however,  in  our  opinion,  change  the  situ- 
ation. The  fact  that  these  shippers  obtain  by  their  part  owner- 
ship of  this  road  an  advantage  which  inures  to  them  in  propor- 
tion to  their  ownership,  does  not  divest  the  transaction  of  its  il- 
legal character.  A  joint  payment  to  two  shippers  may  work  a 
preference,  if  so  understood  and  intended.  In  the  case  before 
us,  while  other  parties  are  in  reality  interested,  the  International 
Harvester  Company  is,  without  doubt,  the  overshadowing  factor. 

In  our  opinion,  then,  the  payment  of  anything  in  excess  of 
$3.00  per  car  in  case  of  the  Chicago,  West  Pullman  &  Southern, 
and  of  $3.50  per  car  in  case  of  the  Illinois  Northern  under  the 
circumstances  developed  in  this  case,  is  an  illegal  concession  to 
the  shippers  owning  those  railroads.  Of  course,  the  compensa- 
tion allowed  these  roads  may  be  either  by  an  arbitrary  switching 
charge  or  by  a  division  of  a  joint  rate,  the  one  beijig  as  legal  as 
the  other.  We  have  stated  what  would,  in  our  opinion,  amount 
to  a  reasonable  charge  in  dollars  per  car,  because  that  has  in  the 
past  been  the  usual  method  followed  in  arriving  at  the  compensa- 
tion allowed. 

The  Chicago,  Lake  Shore  &  Eastern,  as  found,  is  the  creature 
of  the  United  States  Steel  Corporation.  The  questions  presented 
by  its  operations  differ  from  those  already  discussed,  chiefly  in 
that  the  practices  are  of  longer  continuance  and  of  wider  scope. 
The  International  Harvester  Company,  through  the  medium  of 
its  railroads,  obtains  no  divisions  whatever  from  eastern  lines; 
but  the  United  States  Steel  Corporation,  with  its  greater  power, 
has  been  able  to  force  from  eastern  connections  divisions  on  all 
business.  The  International  Harvester  Company  has  not  yet 
been  able  to  compel  the  railroads  which  handle  its  traflSc  to  main- 
tain its  tracks  or  perform  its  switching  service  within  its  iron 
working  plant  at  South  Chicago;  but  the  Illinois  Steel  Company 
has  for  the  last  eight  years  obtained  from  the  railways  transport- 
ing its  traffic  compensation  for  the  maintenance  and  operation  of 
the  miles  of  track  which  are  located  within  its  private  works.  In 
this  respect  the  Steel  Trust,  to  use  the  popular  expression,  is  as 
far  in  advance  of  the  Harvester  Trust  as  the  latter  Company  is 
ahead  of  the  ordinary  shipper, 
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It  has  been  seen  that  the  Chicago,  Lake  Shore  &  Eastern,  by 
virtue  of  its  trackage  rights,  is  enabled  to  handle  large  quan- 
tities of  traffic  from  point  of  origin  to  destination.  Whenever 
this  movement  is  interstate,  a  tariff  is  filed  with  the  Commip- 
sion  and  the  rate  paid  by  the  United  States  Steel  Corporation. 
In  these  operations  there  seems  to  be  no  violation  of  law,  al- 
though there  may  be  an  advantage  to  that  corporation.  If  the 
Steel  Trust  can  build  and  operate  a  railroad  cheaper  than  it 
can  hire  transportation  from  some  other  railroad,  that  is  its  priv- 
ilege, assuming  that  it  acts  witHin  the  limitations  of  its  charter. 

This  "railroad  also  handles  large  quantities  of  traffic  between 
connecting  roads  and  the  various  plants  which  formerly  belonged 
to  the  Illinois  Steel  Company.  With  respect  to  that  traffic,  it 
bears  exactly  the  same  relation  to  the  United  States  Steel  Cor- 
poration that  the  Illinois  Northern  does  to  the  International 
Harvester  Company.  It  is  entirely  owned  by  that  Corporation, 
and  an  excessive  charge  paid  to  it  inures  entirely  to  the  advan- 
tage of  that  Corporation.  These  extravagant  divisions  are  al- 
lowed because  it  is  owned  by  that  corporation.  To  the 
extent  that  they  exceed  a  reasonable  charge  for  the  performance 
of  the  service  they  are,  in  our  opinion,  an  unlawful  preference 
in  favor  of  that  Corporation.  Just  how  far  they  do  exceed  what 
is  reasonable  cannot  be  determined  upon  this  record ;  but  while 
we  cannot  affirm  the  exact  amount  by  which  the  Illinois  Steel 
Company  has  profited  through  these  illegal  practices  in  the  past, 
or  just  how  far  the  United  States  Steel  Corporation  is  profiting 
today,  the  amounts  are  certainly  enormous;  sufficient  unques- 
tionably, for  the  payment  of  dividends  upon  millions  of  capitali- 
zation. 

This  being  a  general  investigation  in  which  no  specific  charges 
have  been  formulated  against  particular  defendants  no  order  can 
be  made,  nor  would  any  order  apparently  add  to  the  prohibition 
of  the  statute  itself.  The  inquiry  will  be  continued  into  other 
similar  practices,  and  whatever  means  the  law  affords  employed 
to  stop  those  above  referred  to. 
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Complainant  alleged  the  collection  by  defendants  of  charges  in  excess  of 
the  tariff  rate  on  certain  shipments  of  fruit  from  Michigan  points  to 
Chicago,  and  an  unlawful  contract  with  a  delivering  agent  in  Chicago, 
and  thereupon  complainant  insisted  that  defendants  had  been  guilty 
of  penal  offenses  under  the  law  which  should  be  reported  for  prosecu- 
tion. The  complainant  disclaimed  at  the  hearing  any  demand  for 
damages  or  reparation.  The  facts  show  errors  in  charges  arising  from 
lack  of  knowledge  by  the  agent  at  Chicago  of  the  kind  of  package  used, 
or  the  actual  contents  of  the  package  shipped  to  complainant,  the  ship- 
ments having  been  unloaded  by  complainant,  and  also  from  a  practice 
by  the  agent  of  the  initial  carrier  at  one  point  temporarily  used  as  & 
receiving  station  for  fruit,  of  making  a  charge  in  addition  to  the  freight 
rate  without  the  knowledge  of  the  railroad  company.  The  compensa- 
tion paid  to  the  delivering  agent  in  Chicago  for  unloading  and  handling 
the  freight  in  that  city  was  apparently  reasonable.  Held,  upon  con- 
sideration of  the  evidence,  that  defendants  were  not  guilty  of  any  wil- 
ful or  intentional  violation  of  the  law. 

G.  W.  Plummer  for  Complainant 

Shaw  &  Strawn  for  Defendants. 

John  T.  Marchand  for  the  Commission, 

Repobt  aitd  Opinion  of  the  Commission. 
Yeomans,  Commissioner: 

The  complaint  in  this  case  alleges  in  substance : 
That  complainant  is  a  general  consignee  and  distributor  of 
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fruits  and  vegetables,  having  his  principal  office  and  place  of 
business  in  Chicago,  Illinois;  that  this  proceeding  is  instituted 
in  behalf  of  complainant  and  other  shippers  of  fruit,  vegetables 
and  other  products  from  points  in  Michigan  and  other  places  on 
defendants'  lines,  and  localities  where  such  shipments  origi- 
nate; that  defendants  are  conmion  carriers  by  railroad,  subject 
to  the  Act  to  regulate  commerce,  engaged  in  transportation  be- 
tween interstate  points,  and  particularly  between  Bravo,  Pearl, 
Fennville,  Harbert,  Sawyer,  Livingston,  Bridgeman,  Stevens- 
ville,  and  other  points  in  Michigan  and  Chicago,  Illinois;  that 
overcharges  were  made  in  six  instances  on  shipments  of 
fruit  over  defendants'  lines  from  Bravo,  Pearle  and  Fennville, 
Michigan,  to  complainant  at  Chicago,  during  the  months  of 
August  and  September,  1902 ;  that  similar  discriminations  in 
rates  charged  complainant  and  other  persons  have  been  made 
by  defendants  on  shipments  from  points  in  Michigan  to  Chi- 
cago during  the  six  years  previous  to  the  filing  of  this  com- 
plaint; that  it  is  the  duty  of  defendants  to  unload  said 
shipments  at  Chicago  at  their  own  expense ;  that  this  is  done  for 
certain  consignees,  but  that  during  said  six  years  defendants 
have  refused  and  still  refuse  to  do  so  for  complainant  and  cer- 
tain other  consignees,  by  reason  of  which  they  are  sub- 
jected to  unreasonable  discrimination,  prejudice  and  disadvan- 
tage, and  other  parties  are  given  undue  and  unreasonable 
preference  and  advantage;  that  defendants  during  said  period 
have  exacted  of  complainant  a  higher  rate  for  shipments  made 
from  Harbert,  Michigan,  to  Chicago  than  from  Livingst6n, 
Sawyer  and  other  points  in  Michigan  to  the  same  destination, 
in  violation  of  the  Act  to  regulate  commerce,  thereby  subject- 
ing the  locality  of  Harbert  and  persons  shipping  from  there  to 
undue  prejudice  and  disadvantage;  that  the  published  sched- 
ules of  defendants  applying  to  the  transportation  of  fruit  and 
vegetables  do  not  plainly  show  charges  therefor,  or  the  termi- 
nal charges,  or  the  rules  and  regulations  affecting  such  trans- 
portation, in  consequence  whereof  section  6  of  the  Act  is  vio- 
lated; that  defendants  wholly  disregard  the  published  rules  of 
the  official  classification  by  which  such  transportation  is  gov- 
erned; that  defendants  do  not  deal  directly  with  complainant 
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:and  shippers  of  fruit  o.or  defendants'  lines,  but  delegate  or 
have  delegated  their  duties  respecting  consignments  to  <i  cer- 
tain person  who  acts  as  a  middleman  between  defendants  and 
consignees,  by  means  of  w^hich  the  duties  and  obligations  of  de- 
fendants are  concealed  from  consignees;  that  such  person  act- 
ing under  such  agency  has  collected  a  greater  charge  upon  such 
shipments  than  the  published  rates;  and  that  the  defendant, 
the  Pere  Marquette  Railroad  Company,  issued  to  its  local 
agents  in  Michigan  a  circular  requiring  them  to  refuse  to  re- 
ceive property  for  shipment  to  Milwaukee,  Wisconsin,  in  other 
than  carloads,  unless  consigned  for  distribution  to  a  consignee 
-or  consignees  designated  and  named  by  said  defendant,  said 
circular  being  contrary  to  the  published  rules  and  tariffs  of  said 
defendant  and  in  violation  of  the  provisions  of  said  section  6. 

Complainant  asks  for  an  order  requiring  defendants  to  de- 
sist from  the  alleged  violations  of  law  and  pay  complainant 
such  damages  as  the  Commission  mky  find  him  entitled  to  re- 
cover, and  for  such  other  order  or  orders  as  may  be  deemed 
necessary  in  the  premises. 

The  answer  of  the  Pere  Marquette  Railroad  Company  de- 
nies any  violation  of  law  and  states  that  the  unloading  of  ship- 
ments at  Chicago  and  the  collection  of  charges  thereon  were 
wholly  under  the  supervision  of  the  Michigan  Central  Rail- 
road Company,  its  connecting  carrier. 

The  answer  of  the  Michigan  Central  Railroad  Company  de- 
nies any  violation  of  law,  denies  the  allegations  of  overcharge 
made  by  defendant,  and  avers  that  no  claim  for  said  over- 
•charges  has  ever  been  presented  to  defendant  for  settlement 

The  answer  states  that  prior  to  June  13,  1900,  defendants' 
joint  tariffs  from  stations  in  the  Grand  Rapids  district  (Michi- 
gan) showed  a  rate  for  carloads  and  less  than  carloads;  that  the 
•carload  rate  was  less  than  the  less  than  carload  rate;  that  ship- 
pers of  fruit  and  vegetables  were  allowed  to  consolidate  their 
shipments  and  consign  an  entire  carload  in  each  instance  to  one 
consignee  at  the  carload  rate ;  that  during  said  time  complain- 
ant, designating  himself  as  "General  consignee  of  Granger 
Cars,"  aided  organizing  fruit  and  vegetable  growers  into 
shipping  associations  and  consolidating  small  shipments  into 
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carloads  for  shipment  at  carload  rates  and  consignment 
to  himself  at  Chicago,  which  he  would  unload  and  distribute 
to  the  various  receivers  and  for  which  he  charged  the 
shippers  association,  $5.00  per  car  for  unloading,  a  compensa- 
tion for  delivery,  and  a  portion  of  the  difference  between  the 
carload  rates  and  the  less  than  carload  rates;  that  on  the  13th 
of  June,  1900,  a  tariff  adopted  by  defendants'  roads  became 
effective  providing  a  rate  per  package  for  any  quantity  less 
than  a  carload  for  shipments  of  fruii  and  vegetables  from  cer- 
tain llichigan  territory  to  Chicago,  substantially  the  same  as 
the  former  charge  per  package  in  carload  lots,  which  tariff  or 
amendments  thereto  and  similar  tariffs  have  continued  in  force 
up  to  the  time  of  filing  complaint;  that  under  said  package 
tariff  defendants  issued  separate  bills  of  lading  for  each  ship- 
ment, checking  out  each  consignment  and  unloading  all  less 
than  carload  lots  at  destination  at  defendants'  cost;  that  defend- 
ants entered  into  an  agreement  with  one  N.  K.  Goodrich^ 
August  9,  1900,  to  perform  the  duty  of  unloading  this  traffic 
for  which  a  special  platform  was  constructed;  that  the  said 
Goodrich  unloaded  such  shipments,  distributed  the  same  ta 
the  receivers,  collected  the  freight  charges,  and  paid  the  same 
to  defendants;  and  that  said  contract  continued  in  force  imtil 
about  January  21,  1903,  when  the  same  was  rescinded. 

The  complaint  and  both  answers  were  duly  verified. 

On  the  hearing  of  the  complaint,  November  9,  1903,  before 
commencement  of  the  investigation  or  the  taking  of  any  testi- 
mony, complainant  voluntarily  struck  out  of  his  complaint  all 
claim  for  damages  or  reparation,  and  stated  that  the  purpose  of 
complainant  was  to  present  to  the  Commission  evidence  of 
criminal  violation  of  the  law  and  ask  the  Commission  "to  take 
such  steps  under  the  law  as  are  necessary  to  punish  these  rail- 
roads for  those  acts  of  criminal  violation." 

The  question  of  whether  the  rates  complained  of  were  reason- 
able or  unreasonable  was  not  investigated,  the  Commission  hold- 
ing that  the  complaint  did  not  allege  unreasonableness,  and,, 
therefore,  the  defendants  could  not  be  required  to  meet  such 
an  allegation  without  due  notice  and  opportunity  given  to  pre- 
pare their  defence. 
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The  following  instances  of  alleged  violation  of  law  were 
specially  urged  by  complainant  and  relied  upon  in  support  of 
the  request  for  prosecution : 

(1)  Overcharge  on  a  shipment  from  Bravo,  Mich.,  August 
17,  1902,  described  in  the  waybill  as  "fruit,"  but  having  a 
memorandum  attached  showing  the  consignment  to  consist  of 
baskets  of  peaches  and  plums  from  six  different  shippers  con^ 
signed  to  complainant,  and  charged  a  rate  of  47%c.  per  hun- 
dred pounds. 

(2)  Overcharge  on  a  shipment  from  Pearl,  Mich.,  August 
19,  1902,  of  14  baskets  of  "peaches,"  and  charged  a  rate  of 
4:7  y^c,  per  hundred  pounds. 

(3)  Overcharge  on  a  shipment,  August  14,  1902,  from; 
Bravo,  Mich.,  composed  of  the  following  articles:  30  bbls.. 
apples,  39  bus.  boxes  apples,  81  half-bus.  crates  plums,  534 
fifth-bus.  baskets  peaches;  which  were  charged  the  carload  rate 
of  $40.00. 

(4,  5  &  6)  Three  instances  of  overcharge  on  shipments  from 
FennviUe,  Mich.:  August  28,  1902,  41  bbls.  apples;  August 
29,  1902,  44  bbls.  apples;  September  3,  1902,  49  bbls.  apples; 
all  billed  as  "peaches,"  for  which  there  was  charged  a  rate  of 
30c.  per  bbl. 

(7)  The  rate  of  2c.  per  hundred  pounds  in  excess  of  the 
published  rate  exacted  for  shipments  of  fruit  from  Harbert^ 
Mich. 

(8)  That  the  contract  made  with  Gk)odrich  was  unlawful 
and  unjustly  discriminatory  against  complainant  and  other 
consignees  and  shippers. 

In  the  first  three  items  of  overcharge  complained  of  the  way- 
bills did  not  show  in  what  kind  of  baskets  the  peaches  were 
shipped.  Under  the  classification  peaches  in  wooden-top  bas- 
kets are  first  class,  and  in  other  baskets  1^  first  class.  These 
shipments  were  unloaded  and  delivered  by  complainant  as  con- 
signee without  defendants'  agent  having  any  actual  knowledge 
of  the  contents,  and  the  rate  clerk,  failing  to  learn,  on  inquiry^ 
made  of  complainant,  what  kind  of  baskets  they  were,  charged 
the  shipment  at  1^  first  class  in  the  expense  bill. 

In  the  other  three  cases  of  overcharge  complained  of  theship* 
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ments  were  apples,  but  the  waybills  showed  them  to  be  ship- 
ments of  barrels  of  peaches.  These  also,  it  seems,  were  un- 
loaded and  delivered  by  complainant  No  information  appear- 
ing in  regard  to  the  character  of  the  shipments  except  that 
-contained  in  the  waybills,  they  were  charged  the  rate  on 
peaches  of  30c.  per  bbl.,  instead  of  the  rate  on  apples  of  I7c 
per  bbl. 

The  evidence  shows  that  Harbert  is  only  a  shipping  point 
during  the  fruit  season,  and  so  used  for  the  convenience  of 
shippers  living  near  that  station.  Consent  was  first  given  by  the 
Railroad  Company  that  a  lady  running  a  grocery  store  there 
might  sell  passenger  tickets,  and,  later,  consent  was  given  for 
the  shipment  of  fruit  during  the  fruit  season.  On  account  of 
the  accommodation  afforded  the  shippers  in  that  locality  in 
shipping  from  Harbert  rather  than  from  the  regular  stations 
farther  away,  an  arrangement  was  made  between  the  husband 
of  the  lady  and  the  local  shippers  for  the  payment  of  the  addi- 
tional rate  complained  of.  This  rate  appeared  in  the  billing 
and  was  paid  by  the  agent  to  the  producers.  It  only  continued 
•during  the  season  of  1902  and  did  not  come  to  the  knowledge 
of  the  railroad  management  until  afterwards. 

It  does  not  appear  that  complainant  was  the  owner  of  any  of 
the  above  shipments  on  which  he  claimed  overcharges,  and  it  is 
significant  that  no  claim  is  shown  to  have  been  ever  presented 
to  defendants  by  either  shippers  or  receivers  on  account  of 
the  overcharges. 

The  package  tariff  referred  to  was  established  from  Benton 
Harbor  and  points  south  to  meet  competition  of  boats  from  St 
Joseph,  Mich.,  to  Chicago  in  connection  with  drays  and  wagons 
going  through  that  territory  and  picking  up  freight  in  the  in- 
terest of  the  boat  line  from  St  Joseph. 

The  contract  with  Groodrich  provided  for  the  unloading  of 
fruit  from  certain  Michigan  territory  at  the  fruit  platform  in 
Chicago,  without  expense  to  either  shippers,  consignees,  or  re- 
-ceivers,  for  which  service  Groodrich  received  a  stipulated,  and 
what  appears  to  have  been  a  reasonable  compensation;  he  also 
distributed  the  fruit  to  the  receivers  or  consignees,  collected  the 
<*!iargc8  for  transportation  and  paid  them  over  to  the  railroad 
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:agent.  The  evidence  does  not  show  that  any  discrimination 
was  practised  under  this  arrangement  either  towards  complain- 
ant or  any  one  else.  It  may  have  had  some  effect  on  the  volume 
of  complainant's  business  as  general  consignee,  who  had  pre- 
viously, as  also  had  Goodrich  and  other  consignees,  distributed 
such  freight  to  the  receivers. 

While  defendants  endeavored  to  inform  shippers  of  the  ad- 
vantages to  be  derived  under  the  package  tariff,  the  proof  does 
not  show  that  the  Pere  Marquette  Railroad  Company  refused 
to  accept  such  freight  unless  consigned  to  Goodrich  or  some 
other  special  consignee. 

The  evidence  does  not  sustain  complainant's  claim  that  de- 
fendants refused  to  unload  at  the  freight  house,  at  reasonable 
hours,  freight  consigned  to  him,  or  that  complainant  was  re- 
fused the  use  of  the  fruit  platform,  except  during  the  continu- 
ance of  the  Goodrich  contract;  neither  do^s  it  establish  the 
claim  that  defendants  are  guilty  of  unjust  discrimination 
against  complainant  in  this  respect 

Evidence  was  offered  respecting  a  charge  of  $25.00  each  for 
the  refrigeration  of  two  cars  of  fruit  claimed  to  have  been  ex- 
orbitant. This  subject,  however,  has  been  recently  under  in- 
vestigation by  the  Commission  in  another  proceeding.  (See 
Report  and  Opinion  of  the  Commission  "In  the  Matter  of 
Charges  for  the  Transportation  and  Refrigeration  of  Fruit 
Shipped  from  Points  on  the  Pere  Marquette  and  Michigan 
Central  Railroads.") 

After  careful  consideration   of  all   the   evidence   the   Com- 
mission is  unable  to  arrive  at  the  conclusion  that  the  defend- 
ants were  guilty  of  any  wilful  or  intentional  violation  of  the 
Jaw. 
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No.  683. 

Wm.  wkigley,  jr, 

V. 

THE  CLEVELAND,  CINCINNATI,  CHICAGO  &  ST. 
LOUIS  RAILWAY  COMPANY;  THE  CHICAGO^ 
INDIANAPOLIS  &  LOUISVILLE  RAILWAY  COM- 
PANY; THE  PENNSYLVANIA  COMPANY;  THE 
PITTSBURGH,  CINCINNATI,  CHICAGO  &  ST. 
LOUIS  RAILWAY  COMPANY;  THE  CHICAGO  & 
EASTERN  ILLINOIS  RAILROAD  COMPANY; 
THE  ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY; THE  LOUISVILLE  &  NASHVILLE  RAIL- 
ROAD COMPANY;  THE  SOUTHERN  RAILWAY 
COMPANY;  THE  MOBILE  &  OHIO  RAILROAD 
COMPANY;  THE  CENTRAL  OF  GEORGIA  RAIL- 
WAY COMPANY;  THE  CHESAPEAKE  &  OHIO- 
RAILWAY  COMPANY;  THE  SEABOARD  AIR 
LINE  RAILWAY;  AND  THE  ATLANTIC  COAST 
LINE  RAILROAD  COMPANY. 


THE  COW  ART-LOFTON  COMPANY,  Intervener. 


Decided  January  5,  1905. 


Defendants'  rule,  providing  that  the  minimum  charge  upon  any  single  ship* 
ment  of  freight  shall  be  for  100  pounds  at  the  class  or  commodity  rate- 
applying  upon  the  article,  which  is  in  force  in  the  territory  roughly  de- 
scribed as  south  of  the  Ohio  and  Potomac  and  east  of  the  Mississippi* 
rivers,  and  also  on  traffic  shipped  to  that  territory  from  points  in  the- 
Central  West,  held,  upon  the  facts  in  this  case,  not  to  be  unreasonable- 
or  unjustly  discriminating  in  its  application  to  complainant's  traffic. 
No  opinion  expressed  as  to  the  legality  of  the  rule  upon  traffic  gen- 
erally. 
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W,  Stevens  Lewis  for  Complainant 

8.  0.  Bayless  for  Cleveland,  Cincinnati,  Chicago  &  St. 
Lonis  Railway  Company. 

G,  W,  Kretzinger  for  Chicago,  Indianapolis  &  Louisville 
Railway  Company. 

Ed.  Baxter  for  Illinois  Central  Railroad  Company,  Louis- 
ville &  Nashville  Railroad  Company,  Mobile  &  Ohio  Railroad 
Company,  Central  of  Georgia  Railway  Company,  Seaboard 
Air  Line  Railroad  Company,  and  Atlantic  Coast  Line  Rail- 
road Company. 

Ed,  Baxter  and  Claudian  B.  Northrop  for  Southern  Rail- 
way Company. 

Report  and  Opinion  of  the  Commission. 

Yeomans,  Commissioner: 

Complainant  alleges  that  under  the  name  of  Wm.  Wrigley, 
Jr.,  &  Co.,  he  is  engaged  at  Chicago,  Illinois,  in  the  manufac- 
ture, sale  and  shipment  of  chewing  gum,  in  small  lots  but  large 
aggregate  quantities,  and  other  articles,  as  premiums  for  the 
sale  of  chewing  gum;  that  defendants  are  common  carriers  by 
railway  from  points  in  Illinois  to  points  south  of  the  Potomac 
and  Ohio  and  east  of  the  Mississippi  rivers,  and  are  subject  to 
the  Act  to  regulate  commerce ;  that  the  rules  and  regulations  of 
The   Official   Classification   of  Freight   are   observed   and  en- 
forced by  defendants  in  territory  east  of  the  Mississippi  and 
north  of  the  Ohio  and  Potomac  rivers,  and  the  rules  and  regu- 
lations of  the  Southern  Classification  in  territory  east  of  the 
Mississippi  and  south  of  the  Ohio  and  Potomac  rivers;  that 
<»omplainant  is  engaged  in  the  shipment  of  the  freight  articles 
above  named  over  defendants'  lines  to  points  in  said  Southern 
Classification  territory;  that  previous  to  February  16,  1903, 
the  Southern  Classification  provided  that  the  minimum  charge 
on  a  single  shipment  of  one  class  should  be  for  50  pounds  at  the 
class  or  commodity  rate  to  which  it  belonged,  but  if  classified 
higher  than  1st  Class  the  minimum  charge  should  be  for  50 
pounds  at  the  first  class  rate,  subject  to  a  minimum  charge  of 
25  cents;  that  this  provision  was  observed  and  enforced  by  de- 
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fendants  operating  south  of  the  Ohio  and  Potomac  and  east 
of  the  Mississippi  rivers;  that  on  the  16th  day  of  February^ 
1903,  an  amendment  to  said  rule  was  made  so  that  the  mini- 
mum charge  was  based  on  100  pounds  instead  of  50  pounds,, 
and  that  said  amendment  has  been  adopted,  enforced  and  ob- 
served by  said  defendants  operating  in  said  territory;  that  by 
reason  of  said  amendment  to  said  classification  rules  and  itd 
enforcement  complainant  has  been'  subjected  to  excessive,  un- 
just and  unreasonable  rates  and  charges  for  the  transportation 
of  shipments  in  lots  of  less  than  100  pounds,  and  that  com- 
plainant and  others  and  their  traffic  have  been  thereby  sub- 
jected to  unjust  discrimination  and  undue  prejudice  and  dis- 
advantage, in  violation  of  the  provisions  of  sections  1,  2  and  3 
of  the  Act  to  regulate  commerce. 

Complainant  asks  for  an  order  requiring  defendants  to  cease 
and  desist  from  enforcing  the  said  amendment  to  the  rules 
and  regulations  of  the  Southern  Classification,  and  limit  their 
charges  to  those  in  force  previous  to  the  adoption  of  said 
amendment.  Complainant  also  asks  reparation  for  alleged 
overcharges  collected  from  him  since  the  adoption  of  said 
amendment. 

Defendants'  answers  admit  the  adoption  and  observance  of 
the  amendment  to  the  rules  and  regulations  of  the  classifica- 
tion referred  to,  allege  that  the  charges  made  thereunder  are 
just    and    reasonable,    deny    that    complainant    or  others  are 

thereby  subjected  to  any  unjust  discrimination,  or  any  undue 
or  unreasonable  prejudice  or  disadvantage,  and  deny  that 
defendants  have  violated  the  law  by  reason  of  such  action. 

An  application  was  made  by  the  Cowart-Lofton  Co.,  a  cor- 
poration of  Arlington,  Ga.,  engaged  in  the  manufacture  and 
shipment  of  merchandise,  for  leave  to  intervene  in  behalf  of 
complainants,  alleging  like  unjust  discrimination  and  prejudice 
by  reason  of  the  adoption  and  enforcement  of  the  amendment 
in  question,  and  asking  for  similar  order  and  relief;  and  leave 
to  intervene  was  granted  by  the  Commission. 

Facts. 

The  complainant  is  engaged  in  the  manufacture,  sale  and 

10  I.  C.  C.  Rbp. 


WEIGLEY  V.  CLEVELAND,  C,  C.  &  ST.  L.  B.  CO.  et  ol.       415 

shipment  of  chewing  gum  in  Chicago,  Ilh,  and  also  in  the  ship- 
ment of  articles  as  premiums  for  the  sale  of  chewing  gum. 
Such  shipments  are  usually  made  in  small  lots  of  less  than  one 
hundred  pounds  from  Chicago,  111.,  to  various  points,  among 
them  Atlanta,  Ga.,  Montgomery,  Ala.,  Chattanooga,  Tenn.,. 
and  other  places,  south  of  the  Potomac  and  Ohio  rivet's  and 
east  of  the  Mississippi  River. 

The  defendants  are  carriers  by  railway  and  conduct  the 
transportation  of  complainant's  freight  above  described. 

In  establishing  freight  rates  the  common  carriers  of  the 
United  States  generally  fix  their  charges  by  weight,  and  usual- 
ly on  the  basis  of  100  lbs. 

For  the  more  systematic,  uniform  and  convenient  transpor- 
tation of  small  shipments,  carriers  by  railway  have  adopted 
and  observe  certain  rules  and  regulations  for  the  classification 
pf  freight.     The  Official  Classification  governs  transportation 
in  territory  east  of  Lake  Michigan,  Chicago  and  the  '}^^  ^J0\^fk^^.^ 
sippi  River  and  north  of  the  Ohio  and  Potomac  rivers.  ><^Te-^^  ^i^^ 
Southern    Classification    governs    transportation    east    oi  •  tbl^^^  \  ^ 
Mississippi  and  south  of  the  Ohio  and  Potomac  rivers.  ''ii;'  - 

The  following  provision  of  the  Southern  Classification  was 
in  force  prior  to  February  16,  1903: 

"Unless  a  higher  minimum  is  specified  in  published  tariffs,, 
the  minimum  charge  on  a  single  shipment  of  one  class,  classi- 
fied first  class  or  lower  shall  be  for  50  lbs.  at  the  class  or  com- 
modity rate  to  which  it  belongs;  but  if  classified  higher  than 
first  class  the  minimum  charge  shall  be  for  50  lbs.  at  the  first 
class  rate." 

On  the  16th  of  February,  1903,  this  provision  was  amended 
so  that  the  minimum  charge  should  be  based  upon  100  lbs, 
instead  of  50  lbs.  and  said  amendment  was  adopted  and  has 
since  been  enforced  by  the  railways  in  Southern  Classification 
territory. 

The  following  methods  of  making  the  minimum  charge  on 
single  shipments  have  been  adopted  and  observed  by  the  rail- 
roads   in    Southern    Classification    territory    for    the    periods 
stated,  viz.: — 
10  I.  C.  C.  Rep. 
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First  class,  per  100  pounds,  but  not  less  than  25c.,  from  1876 
to  1879; 

Class  rate  of  50  pounds,  but  not  less  than  25c.,  from  1879 
to  1881. 

From  1881  to  1891,  class  rate  of  100  pounds,  but  not 
less  than  25c. 

From  1891  to  Jime  1894,  the  actual  weight,  but  not  less 
than  25c 

From  June  1894  to  November  1894,  class  rate  per  100 
pounds,  but  not  less  than  25c 

From  November  1894  to  May  1898,  actual  weight,  but  not 
less  than  25c. 

From  May  1898  to  June  1898,  class  rate  per  100  pounds, 
but  not  less  than  25c. 

From  June  1898  to  September  1898,  actual  weight,  but 
not  less  than  25c 

From  September  1898  to  February  16,  1903,  class  or  com- 
modity rate  for  50  pounds,  but  not  less  than  25c 

February  16,  1903,  to  present  time,  class  or  commodity 
rate  for  100  pounds. 

From  the  foregoing  it  will  be  seen  that  the  method  or  rule 
now  in  force  has  been  followed  for  nearly  eleven  years  of  the 
time  from  1876  to  1903,  and  for  a  considerably  longer  period 
than  any  other  method. 

Complainant  shows,  by  way  of  illustration,  the  difference 
in  charge  for  a  50  lb.  shipment  prior  and  subsequent  to  jFeb- 
ruary  16,  1903,  when  the  change  in  the  rule  complained  of 
was  made,  as  follows : 

CHICAGO  TO  ATT.ANTA. 

Prior  to  February  16,  1903^ 78  cents 

Since  February  16,  1903 147 

Increase  on  a  shipment  of  50  pounds 69 


« 


CHICAGO  TO  MONTGOMERY. 

Prior  to  February  18,  1903 73  cents 

Since  February  16,  1903 138 

Increase  on  a  shipment  of  50  pounds 65 

10  I.  C.  C.  Kep. 
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CHICAGO  TO  CHATTANOOGA. 

Prior  to  February  16,  1903 63  cents 

Since  February   16,   1903 115 

Increase  on  a  shipment  of  50  pounds 52 


« 


The  following  table  shows  the  rates  now  in  force,  with  dis- 
tances, from  Chicago  to  Atlanta,  Ga.,  Montgomery,  Ala.,  and 
Chattanooga,  Tenn.,  and  the  classification  of  chewing  gum  im- 
der  the  Southern  Classification: 

INTERSTATE  COMMERCE  COMMISSION. 

Auditor's  Office. 

December  3rd,  1904. 

statement  showing  class  rates  and  rates  on  chewing 

GUM  and  mileage. 

Fbom  Chicago,  Illinois. 

Rates  governed  by  Southern  Classification. 

(In  cents  per  hundred  pounds.) 

Miles.  To  I23456ABCDEH  bbl. 

733       Atlanta,  Ga. 

Rates    prior    to 

Feb.   IG,  1903.         147  126  106  85  71  58  40  47  38  34  61  68     68 
Present  Rates.  147  126  106  85  71  58  40  47  38  34  61  68     63 

748       Montgomery,  Ala. 
Rates    prior    to 

Feb.  16,  1903.  138  126  103  80  67  53  40  43  34  30  61  48     60 

Present  Rates.  138  126  103  80  67  53  40  43  34  30  61  51     60 

595       Chattanooga,  Tenn. 
Rates    prior    to 

Feb.  16,  1903.         116     99     82  64  55  42  32  38  33  29  47  48     58 
Present  Rates.  116     99     82  64  55  42  32  38  33  29  47  51     58 

Classification  by  the  Southern  Classification  of  Chewing  Gum.    Prior  to 
February  16th,  1903,  to  present  date,  2nd  Class  (Any  Quantity). 
C.  &  O.  T.  A.  ICC  77  and  105. 
R.  G.  B. 

It  appears  from  the  evidence  that  in  the  shipment  of  less 
than  carload  lots  of  freight,  or  small  shipments,  the  same 
amount  of  clerical  work  is  required,  making  of  biUs  of  lading, 
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receipts,  expense  bills,  the  duplication  and  copying  of  same, 
rate  calculation,  transfer  to  connecting  lines,  notice  to  con- 
signees, receipt  of  freight  and  division  among  carriers  conductr 
ing  transportation,  whether  it  be  a  small  shipment  or  one  of 
several  hundred  pounds,  the  only  difference  being  in  the 
manual  labor  necessary  in  loading,  transferring  and  unload- 
ing. By  way  of  illustration  it  is  shown  that  a  shipment  from 
Chicago  by  connecting  lines  to  Jacksonville,  Florida,  would 
receive  attention  from  and  come  under  the  jurisdiction  of  per- 
haps fifty  different  persons;  and  that  in  case  the  package 
should  become  mislaid  or  stolen  the  tracing  thereof  would  re- 
quire ordinarily  not  less  than  twenty-five  written  communica- 
tions. It  appears  also  that  small  packages  are  much  more 
liable  to  be  lost,  misplaced  or  stolen  than  larger  ones,  and  occa- 
sion more  trouble  in  tracing ;  whereas  the  cost  of  clerical 
labor  is  as  much  for  a  small  as  for  a  large  package  or  ship- 
ment, and  there  is  little  if  any  difference  in  the  cost  of  other 
labor.  In  respect  to  all  these  conditions  there  has  been  no 
change  since  February  16,  1903,  from  conditions  existing  pre- 
viously. For  these  reasons  small  package  freight  is  not  con- 
sidered as  desirable  traffic  as  larger  shipments,  either  on  the 
basis  of  50  lbs.  or  100  lbs.  minimum. 

The  carrying  capacity  of  a  car  loaded  with  miscellaneous 
small  packages  or  shipments  is  ordinarily  much  less  than  when 
loaded  with  a  single  shipment,  from  ten  to  thirteen  thousand 
pounds  being  the  limit  of  loading  capacity  for  small  package 
freight,  of  a  thirty-six  foot  car  with  a  carrying  capacity  of 
50,000  lbs. 

It  is  shown  that  the  Official  Classification  provides  as  fol« 

lows: 

"No  single  package  or  small  lot  of  freight  of  one  class  will 
be  taken  at  less  than  100  lbs.  at  first  class  rate  and  in  no  case 
will  the  charge  for  a  single  shipment  be  less  than  25  cents. 

"A  small  lot  of  freight  of  different  classes  will  be  taken  at 

actual  weight  at  the  class  rate  of  each  article  provided  that  the 

aggregate  charge  for  the  shipment  shall  not  be  less  than  for 

'  100  lbs.,  at  first  class  rate,  and  in  no  case  shall  the  charge  for- 

the  entire  consignment  be  less  than  25  cents.^' 
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This  rule  has  been  in  force  in  OflScial  Classification  terri- 
tory since  September  26,  1898,  in  which  territory  the  popu- 
lation and  volume  of  traffic  are  much  more  dense  than  in  other 
sections  of  the  country.  Prior  to  that  date  the  minimum 
charge  was  based  on  100  lbs.  at  the  class  rate. 

The  average  earnings  on  all  classes  accruing  to  all  carriers 
from  Chicago  to  Atlanta  per  package  is  69.2  cents,  and  if  com- 
modities were  included  the  average  would  be  less,  commodity 
rates  being  lower  than  class  rates. 

The  following  table  shows  the  average  earnings  of  each  of 
the  connecting  lines  named  on  less  than  carload  shipments  of 
all  classes  of  freight  from  Louisville,  Ky.,  and  Evansville,  Ind., 
to  Atlanta,  Ga.,  and  Jacksonville,  Florida,  and  the  length  of 
haul  by  each  line. 

To  Atlanta,  Ga. 

L.  &  X.  R.  R 185  miles,  20.3  cent* 

N.  C.  &  St.  L 151       "  16.6      " 

\V.  &  A 138       "  15.1      " 


Total   474       "  62 


cc 


To  Jacksonrille,  Fla. 

L.  &  N.  R.  R 185  miles,  10.9  centa 

N.  C.  &  St.  L 151       "  8.9      " 

W.  &  A 138       "  8.1      " 

Macon 90      " 

Jessup 147 

S.   F.  &  W 115       "  6.8      " 


«      I  13.9      « 


Total 826       "  48.6 


M 


The  following  table  shows  the  traffic  in  shipments  of  50  lbs. 
or  less  during  the  month  of  January,  1903,  from  Cincinnati^ 
Ohio,  over  the  L.  &  N.  R  R  to  points  on  that  road  and  con- 
'lecting  lines. 
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Total  No.  of  shipments 1908 

Total  weight 75,012  lbs. 

Total  freight  revenue  $850.97 

Total  revenue  accruing  to  the  L.  &  N.  R.  R $555 .  95 

Total  miles  hauled  over  the  L.  &  N.  R.  R 542,887 

Average  weight  per  package 39. 3  lbs. 

Average  revenue  per  package 44 . 6  cts. 

Average  L.  &  N.  R.  R.  revenue  per  package 28 . 8  cts. 

Average  distance  hauled  by  the  L.  &  N.  R.  R 284 . 5  miles 

On  the  100  lbs.  minimum  basis  the  revenue  would  have  been 
twice  the  amount  stated. 

The  above  is  fairly  illustrative  of  the  relation  between  ship- 
ments, weight,  revenue  and  length  of  haul  for  such  traffic  over 
defendants'  lines  to  points  in  Southern  Classification  territory. 
The  length  of  haul  and  accruing  revenue  from  Chicago  traffic 
to  the  same  destinations  would  present  greater  averages. 

Conclusions. 

It  is  reasonable  and  proper  that  carriers  should  fix  a  mini- 
mum weight  and  charge  for  the  transportation  of  less  than 
carload  shipments.  This  is  justified  by  the  necessary  expense 
and  trouble  attending  the  carriage  of  such  shipments,  large  or 
small,  which,  aside  from  the  actual  manual  labor  involved,  are 
practically  the  same  irrespective  of  the  weight  or  bulk  of  the 
package.  Therefore,  the  only  question  presented  for  deter- 
mination is  whether  or  not  the  rule  in  force  is  reasonable,  and 
not  unjustly  discriminative  in  its  application. 

The  amount  of  clerical  work  required  in  the  shipment, 
transfer  to  connecting  carriers  and  delivery  of  a  shipment,  the 
records  of  the  same  necessary  to  be  kept,  the  division  of  the 
freight  charges  among  the  carriers  participating  in  the  trans- 
portation of  this  traffic,  is  shown  to  be  considerable,  and  justi- 
fies a  higher  charge  proportionally  than  for  large  shipments. 
Such  higher  charge  is  also  justified  by  the  limited  car  capacity 
of  package  freight  as  compared  with  carloads  of  other  freight. 
Illustrative  of  the  minimum  revenue  per  carload,  one  witness 
testified  to  an  instance  of  the  carriage  of  a  car  of  package 
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freight  aggregating  1520  lbs.  for  which  the  revenue  on  the  50 
lbs.  minimum  basis  was  only  $4.36. 

Complainant  claims  that  the  rule  fixing  the  50  lbs.  mini- 
mum charge  had  been  in  force  for  a  long  time  and  therefore 
should  not  be  disturbed.  It  must  be  observed,  however,  that 
many  changes  have  been  made  in  this  rule  in  the  last  twenty- 
five  or  thirty  years,  and  that  the  present  rule  has  been  followed 
for  a  much  longer  period  than  any  other.  Also  that  in  a  large 
section  of  country,  more  dense  in  population  and  having  a 
larger  volume  of  traffic,  a  still  greater  minimimi  weight  is 
fixed  for  package  freight. 

While  it  is  true  that  the  freight  charges  on  packages  of  50 
lbs.  or  less  have  been  doubled  by  the  adoption  of  the  rule  in 
question,  the  charges  therefor  do  not  average  as  high  as  the 
charges  for  similar  traffic  under  the  Official  Classification  by 
which  all  package  freight  under  100  lbs.  weight  is  rated  as 
first  class. 

The  liability  to  loss  of  small  packages  through  theft  or  be- 
ing mislaid  is  much  greater  than  in  the  case  of  large  packages, 
and  entails  correspondingly  more  trouble  and  difficulty  in 
tracing. 

There  has  not  been  sufficient  disclosure  of  the  effects  of  the 
operation  of  the  rates  made  effective  by  the  change  in  the  rule 
in  question  upon  all  kinds  of  traffic  to  justify  unqualified  ap- 
proval of  the  same  in  its  general  application,  but  the  Commis- 
sion does  not  upon  the  facts  appearing  find  that  the  same  is 
unreasonable  or  unjustly  discriminative  in  its  application  to 
the  complainant's  traffic. 

The  complaint  is  therefore  dismissed, 
10  I.  C.  C.  Rep. 
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No.  660. 
PAXTON  TIE  COMPAlTSr 

V. 

DETEOIT  SOUTHERN  RAILROAD  COMPANY. 


Decided  January  7,  1905, 


Between  December  16,  1902,  and  April  8,  1903,  defendant  unjustly  discrimi- 
nated against  complainant  in  furnishing  cars  for  the  shipment  of  cross 
ties  by  refusing  to  provide  any  cars  for  such  shipments  by  complainant, 
while  it  did  furnish  cars  to  other  persons  for  the  interstate  shipment 
of  lumber,  stone  and  many  other  freight  articles,  and  also  supplied 
cars  for  the  shipment  of  cross  ties  destined  almost  entirely  for  its  own 
use.     Reparation  in  the  sum  of  $630  awarded  to  complainant. 

P.  J.  Farrell  for  the  Commission. 

Dickinson,  Stevenson,  Cvllen,  Warren  &  Butzel  for  Defend- 
ant. 

Report  and  Opinion  of  the  Commission. 
FiFER,  Commissioner: 

Complainants  allege  that  on  December  16,  1902,  and  at 
divers  other  times  thereafter  to  and  including  February  25, 
1903,  defendant  unduly  discriminated  against  them  in  the 
matter  of  furnishing  cars,  in  violation  of  section  3  of  the  Act 
to  reflate  commerce,  whereby  they  were  greatly  damaged; 
and  that  during  the  same  time  defendant  neglected  to  publish 
its  schedules  of  rates,  fares  and  charges,  as  required  by  sec- 
tion 6  of  said  act.  Complainants  ask  reparation  for  the  dam- 
ages they  claim  to  have  suffered  in  the  premises. 

Defendant,  in  its  answer,  denies  the  alleged  violations  of 
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law  and  advances  some  new  matter  in  explanation  and  justifi- 
cation of  the  discrimination  complained  of. 

Facts  deemed  material  to  a  determination  of  the  questions 
thus  presented  are  found  as  follows : 

Findings  of  Fact. 

During  all  the  times  mentioned  herein  the  complainants, 
J.  Pearce  Clagett  and  Ernest  E.  Kockhold,  have  been  engaged 
as  partners  in  the  purchase,  shipment  and  sale  of  cross  ties, 
under  the  name  of  "Paxton  Tie  Company."  They  have  been 
purchasing  ties  in  the  vicinity  of  Bainbridge,  Ohio,  shipping 
them  over  defendant's  line  of  railway  and  other  lines  connect- 
ing therewith  to  market  points  in  other  states  and  selling  them 
to  different  parties  located  at  the  latter  points. 

Defendant  is  a  common  carrier  of  interstate  traffic  and  fur- 
nishes the  only  transportation  facilities  enjoyed  by  the  locality 
of  Bainbridge. 

Complainants  began  business  on  or  about  December  20, 
1901,  and  until  December  16,  1902,  obtained  all  the  cars  they 
required.  Between  the  latter  date  and  April  6,  1903,  defend- 
ant neglected  and  refused  to  furnish  complainants  any  cars, 
although  they  repeatedly  made  requests  therefor. 

On  December  16,  1902,  defendant's"  car  service  agent  issued 
an  order,  directed  to  defendant's  agent  at  Bainbridge,  the  body 
of  which  reads  as  follows :  "On  account  of  the  extreme  short- 
age of  cars — coal  cars  at  our  mines — we  will  be  unable  to  place 
any  more  for  ties  (excepting  company  ties)  until  further  no- 
tice." On  December  31,  1902,  the  car  service  agent  issued 
another  order,  directed  to  defendant's  agents  at  Bainbridge, 
Waverly  and  Beavertown,  the  body  of  which  reads:  "Refer- 
ring to  my  letter  of  December  16th,  file  2848,  placing  restric- 
tion on  loading  coal  cars  with  ties  (except  company  ties)  until 
further  notice.     This  will  apply  to  box,  flat  and  stock  cars." 

On  January  22,  1903,  a  like  restriction  was  placed  upon 
shipments  of  wood  and  fence  posts,  but  it  was  immediately 
removed  from  wood,  and  the  record  shows  that  during  the 
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early  portion  of  January  several  carloads  of  posts  were  shipped 
from  Bainbridge. 

Although  defendant  was,  during  the  time  in  question,  en- 
gaged in  the  transportation  of  lumber,  stone  and  many  other 
freight  articles,  it  placed  no  restrictions  on  shipments,  except 
as  above. 

Eeasons  advanced  by  defendant  for  discriminating  against 
ties  were,  the  scarcity  of  cars  and  the  necessity  of  furnishing 
them  for  shipments  of  coal  and  other  fuel  and  grain. 

Defendant  filed  statements  showing  shortage  at  and  ship- 
ments from  points  on  its  road  as  follows:  Between  December 
16,  1902,  and  April  6,  1903,  the  average  daily  shortage  was 
405  cars,  while  between  December  1,  1902,  and  April  1,  1903, 
the  average  of  daily  shipments  was  434  cars.  It  will  thus  be 
seen  that  the  shortage  was  not  the  equivalent  of  one  day's  sup- 
ply- 

During  the  winter  of  1902-1903  coal  and  other  fuel  was 

very  scarce  in  markets  of  consumption,  and  shippers  therefore 
made  urgent  demands  upon  defendant  for  cars  in  which  to 
make  shipments  of  fuel.  Grain  dealers  were  also  demanding 
more  cars  than  they  could  obtain.  But  the  record  shows  that 
cars  w^hich  cannot  be  used  either  for  shipments  of  coal  or  grain 
can  be  and  are  used  for  shipments  of  ties;  that  is  to  say,  cars- 
having  bad  floors  or  leaky  roofs.  It  also  shows  that  between 
December  1,  1902,  and  April  1,  1903,  65  cars  of  ties  and  20T 
cars  of  other  traffic  were  shipped  from  Bainbridge,  while  dur- 
ing the  same  time  the  average  of  shipments  from  all  points  on 
defendant's  line,  as  above  stated,  was  434  cars  per  day.  Of 
the  ties  shipped  it  appears  that  all  except  6  carloads  were  com- 
pany ties.  Of  these,  1  was  loaded  by  a  competitor  of  com- 
plainants, without  the  knowledge  of  defendant,  and  the  other 
5  were  shipments  made  in  cars  furnished  by  the  Pennsylvania 
Company  with  the  understanding  that  the  ties  should  be- 
shipped  to  a  point  on  the  Wheeling  &  Lake  Erie  Eailroad. 

Complainants  contend  that  defendant  wilfully  discrimi- 
nated against  their  tie  traffic  because  it  wished  to  prevent  the- 
shipment  of  ties  oflE  its  line  of  road. 

Defendant  made  through  rates  formerly  from  points  on  ita 
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road  to  points  on  other  roads  both  on  ties  and  lumber.  It  has 
continued  this  practice  as  to  lumber,  but  for  some  time  pre- 
vious to  August  29,  1903,  it  discontinued  its  through  rates  on. 
ties.  This  subjected  complainants  to  the  payment  of  locaL 
rates  which  were  greater  in  the  aggregate  than  the  through 
rates  they  had  previously  paid;  whereupon,  they  undertook  to- 
persuade  defendant's  president  to  re-adopt  the  former  practice. 
In  reply  to  a  letter  written  on  behalf  of  complainants  defend- 
ant's president  said :  "In  the  matter  referred  to  we  are  simply 
following  what  we  consider  our  interests,  which  is  to  prevent 
the  shipment  of  tie  timber  out  of  the  country  so  far  as  we  may 
be  able  to  do  so  lawfully,  by  refusing  to  make  rates  less  than 
lumber  rates  *  *  *  ."  In  a  letter  written  by  the  same 
officer  to  complainants  we  find  the  following  statement:  "I 
am  not  uninformed  as  to  the  tie  situation.  The  arrangements 
heretofore  in  effect  for  the  purchase  of  its  ties  by  this  company 
have  been  entirely  satisfactory  and  I  am  in  sympathy  neither 
with  the  effort  to  raid  the  established  business  of  another  man 
nor  with  the  enforced  competition  resulting  from  an  attempt 
of  that  kind,  which  would  affect  the  treasury  of  this  company 
in  the  way  of  increased  prices  for  its  own  consumption  of 
ties    *    *    *    ." 

In  these  letters  defendant's  president  intimates  that  com- 
plainants asked  for  rates  less  than  lumber  rates ;  that  they  were 
interfering  with  the  established  business  of  another  man;  and 
that  they  were  endeavoring  to  compel  defendant  to  pay  raove 
than  it  had  previously  paid  for  ties. 

By  discontinuing  through  rates  on  ties  and  continuing  them 
on  lumber  defendant  rendered  the  rates  on  ties  greater  than 
those  it  was  then  exacting  on  lumber,  because  the  through  rate^ 
on  the  latter  traffic  were  less  than  the  sums  of  the  local  rates 
on  the  former. 

While  defendant  was  refusing  to  furnish  cars  to  complain- 
ants, as  aforesaid,  the  latter  were  competitors  of  defendant's 
tie  agents,  who  were  then  purchasing  ties  in  the  vicinity  of 
Bainbridge,  and  Bainbridge  is  one  of  the  most  important  tie 
points  on  defendant's  road.  Also,  between  the  date  when  com- 
plainants began  business  and  the  date  of  the  hearing  in  this 
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case,  prices  paid  by  coinplainants  and  others  for  ties  in  the 
vicinity  of  Bainbridge  advanced  to  the  extent  of  about  5  centa 
per  tie.  The  manufacturers  of  ties  were  benefited  by  the  com- 
petition created  by  complainants.  The  defendant  desired  to 
protect  its  tie  agents  from  competition  as  far  as  practicable 
and  thus  obtain  ties  for  its  own  consumption  at  lower  prices 
than  it  would  otherwise  be  compelled  to  pay.  It  sought  in 
eflFect  to  confine  the  market  in  ties  to  its  own  line. 

Between  December  16,  1902,  and  April  6,  1903,  defendant 
wrongfully  discriminated  against  complainants  in  the  matter 
of  furnishing  cars  for  interstate  shipments  of  cross  ties.  The 
discrimination  was  undue  because  it  was  not  justified  by  scar- 
city of  cars,  as  claimed  by  defendant,  and  has  not  been  other- 
wise justified. 

Complainants  claim  they  were  damaged  to  the  extent  of 
$2,100  by  the  discrimination  aforesaid;  that  is  to  say,  that 
profits  lost  by  them  which  they  would  otherwise  have  obtained 
aggregated  that  amount;  but  evidence  concerning  damages  was 
indefinite  and  unsatisfactory.  However,  we  think  it  fairly  ap- 
pears, and  find,  that  between  December  16,  1902,  and  the  date 
of  the  filing  of  the  complaint  in  this  case,  namely,  February 
25,  1903,  complainants  felt  compelled  to  and  did  refuse  to 
purchase  9,000  ties  which  were  offered  to  them  and  which  they 
would  have  purchased  if  defendant  had  not  refused  to  furnish 
them  cars;  that  they  could  have  sold  these  ties  at  a  profit  of  7 
cents  each;  that  the  ties  were  afterwards  purchased  by  com- 
iplainants'  competitors;  and  that,  therefore,  the  damage  suf- 
fered by  complainants  by  reason  of  the  discrimination  com- 
plained of  was  $630. 

Complainants'  allegation  that  defendant  neglected  to  pub- 
lish its  schedules  of  rates,  fares  and  charges  is  fully  sustained 
hy  the  record.  However,  after  the  complaint  in  this  case  was 
filed  defendant  posted  a  notice  in  its  depot  at  Bainbridge  stat- 
ing that  tariffs  of  rates  for  transportation  of  freight  and  pas- 
sengers are  on  file  for  public  inspection  and  can  be  seen  upon 
Application  to  agent. 
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Conclusions. 

Based  upon  the  foregoing  findings  of  fact,  we  conclude  that 
the  discrimination  practised  by  defendant  against  complain- 
ants was  a  violation  of  section  3  of  the  Act  to  regulate  com- 
merce, and  that  defendant  should  make  reparation  to  com- 
plainants for  the  damage  suffered  by  them  in  consequence  of 
such  discrimination,  which,  as  above  stated,  is  $630.  A  suit- 
able order  will  be  entered  and  served. 

The  provisions  of  section  6  of  the  Act  are  not  complied  with 
by  posting  a  notice  stating  that  tariffs  may  be  inspected  upon 
application  to  the  carrier's  agent  In  such  case  no  order  of 
the  Commission  is  necessary,  and  any  action  based  upon  fail- 
ure of  a  carrier  to  publish  its  rates  as  required  by  that  section 
must  be  in  accordance  with  the  procedure  defined  in  the  stat- 
ute. 

The  relation  between  the  rates  on  lumber  and  ties  is  not 
complained  of  in  this  proceeding,  and  no  opinion  upon  the 
disparity  in  those  rates  is  now  expressed. 
10  I.  C.  C.  Rep. 
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THE   CHICAGO  LIVE   STOCK  EXCHANGE 

V. 

THE  CHICAGO  GREAT  WESTERN  RAILWAY  COM- 
PANY; THE  ATCHISON,  TOPEKA  &  SANTA  FE 
RAILWAY  COMPANY;  THE  BURLINGTON,. 
CEDAR  RAPIDS  &  NORTHERN  RAILWAY  COM- 
PANY; THE  CHICAGO,  ST.  PAUL,  MINNEAPO- 
LIS &  OMAHA  RAILWAY  COMPANY;  THE  CHI- 
CAGO &  ALTON  RAILWAY  COMPANY;  THE  CHI- 
CAGO &  NORTH  WESTERN-RAILWAY  COMPANY;. 
THE  CHICAGO,  BURLINGTON  &  QUINCY  RAIL- 
ROAD COMPANY;  THE  CHICAGO,  MILWAUKEE 
&  ST.  PAUL  RAILWAY  COMPANY;  THE  CHI- 
CAGO, ROCK  ISLAND  &  PACIFIC  RAILWAY  COM- 
PANY; THE  HANNIBAL  &  ST.  JOSEPH  RAIL- 
ROAD COMPANY;  THE  ILLINOIS  CENTRAL 
RAILROAD  COMPANY;  THE  IOWA  CENTRAL 
RAILWAY  COMPANY;  THE  KANSAS  CITY,  ST. 
JOSEPH  &  COUNCIL  BLUFFS  RAILROAD  COM- 
PANY;  THE  MINNEAPOLIS  &  ST.  LOUIS  RAIL- 
ROAD COMPANY;  THE  MISSOURI  PACIFIC 
RAILWAY  COMPANY ;  THE  MISSOURI,  KANSAS 
&  TEXAS  RAILWAY  COMPANY;  THE  OMAHA, 
KANSAS  CITY  &  EASTERN  RAILROAD  COM- 
PANY ;  THE  ST.  LOUIS  &  SAN  FRANCISCO  RAIL- 
ROAD COMPANY;  THE  WABASH  RAILROAD 
COMPANY;  and  THE  WISCONSIN  CENTRAL 
RAILWAY  COMPANY. 

THE  RAILROAD  &  WAREHOUSE  COMMISSIONERS 
OF  THE  STATE  OF  MINNESOTA ;  THE  ST.  PAUL 
UNION  STOCK  YARDS  COMPANY  OF  ST.  PAUL, 
MINNESOTA;  THE  SOUTH  ST.  JOSEPH  LIVE 
STOCK  EXCHANGE ;  THE  UNION  STOCK  YARDS 
COMPANY  OF  OMAHA,  NEBRASKA ;  THE  SIOUX 
CITY  STOCK  YARDS  COMPANY ;  and  THE  SIOUX 
CITY  LIVE  STOCK  EXCHANGE  OF  SIOUX  CITY,, 
IOWA,      Interveners. 
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1.  The  complainant,  an  incorporated  association,  is  entitled  under  section 

13  of  the  Act  to  regulate  commerce  to  bring  and  maintain  a  proceeding 
of  this  character. 

2.  The  defendant,  the  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.,  removed  the 
discrimination  complained  of  as  to  its  lines,  and  it  appeared  that  the 
defendant,  the  St.  Louis  &  San  Francisco  Railroad  Co.,  does  not  par- 
ticipate in  the  rates  in  question.  Complaint  as  to  those  lines  dis- 
missed. 

3.  Defendants  exact  higher  rates  for  transporting  cattle  and  hogs  than 
for  transporting  live-stock  products  to  Chicago  from  points  west, 
northwest  and  southwest  thereof,  including  Missouri  River  points  and 
South  St.  Paul,  Minn.     Upon  all  the  facts  and  circumstances.  Held: 

1.  That  such  discrimination  is  not  justified  by  difference  in  cost 
of  transportation  or  otherwise,  and  subjects  the  traffic  in  cattle  and 
hogs  at  Chicago  and  other  points,  and  tliose  interested  therein,  to  un- 
due and  unreasonnble  prejudice  and  disadvantage,  and  gives  to  the 
trattic  in  the  products  of  hogs  and  cattle,  and  to  shippers  and  locali- 
ties interested  in  such  traffic,  undue  and  unreasonable  preference  and 
advantage,  in  violation  of  the  Act  to  regulate  commerce.  Chicago 
Board  of  Trade  v.  C.  d  A.  R.  Co.,  (4  I.  C.  C.  Rep.  158)  reaffirmed  and 
the  principle  therein  announced  extended  to  the  transporation  of  cat- 
tle and  their  products. 

2.  That  the  desire  of  a  carrier  to  secure  additional  business  for  its 
line  of  road  does  not  justify  a  change  in  the  relation  of  rates  resulting 
in  a  higher  rate  upon  cattle  and  hogs,  the  raw  material,  than  upon  live- 
stock product,  the  manufactured  article,  where,  as  in  this  case,  the 
articles  are  in  sharp  competition  with  each  other  in  markets  of  pur- 
chase and  sale,  where  it  appears  that  upon  other  lines  and  in  other 
sections  rates  are  generally  no  higher,  and  in  many  instances  much 
lower,  on  the  traffic  prejudiced  than  on  that  favored  by  the  change, 
and  where  numerous  and  important  industries,  which  have  been  built 
up  and  maintained  under  the  former  adjustment,  and  those  inter- 
ested in  such  industries,  will  be  injuriously  affected  by  the  action 
taken. 

S,  IL  Cowan  and  T.  W,  Tomlinson  for  complainant 

A.  B,  Sticlcney  and  F.  B.  Kellogg  for  C.  G.  W.  Ry.  Co. 

W.  B.  Biddle  for  A^,  T.  &  S.  F.  Ey.  Co. 

Thomas  Wilson  for  C,  St  P.,  M.  &  O.  Ry.  Co. 

Wm.  Brown  and  F.  A.  Wann  for  C.  &  A.  Ry.  Co. 

Thomas  Miller  and  0.  M.  Spencer  for  the  Burlington  Lines. 

Geo,  R.  Peck  and  Burton  Hanson  for  C,  M.  &  St  P.  Ry.  Co. 

W.  r.  Rankin  for  C,  R.  I.  &  P.  Ry.  Co. 

R,  A.  Jackson  for  C,  R.  I.  &  P.  Ry.  Co.  and  B.,  C.  R  &  N. 
Ry.  Co. 
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S,  F.  Andrews  for  I.  C.  R.  R.  Co. 

T.  N.  Gill  for  W.  C.  Ry.  Co. 

C.  N.  Travous  for  Wabash  R.  R.  Co. 

Ira  B.  MiUs  and  C.  F.  Staples  for  the  R.  R.  <&  W.  Com.  of 
Minn. 

Milchrist  &  Scott  for  Sioux  City  Stock  Yards  Co.  and  Siouy 
City  Live  Stock  Exchange. 

Jf^.  T,  Ransom  for  Union  Stock  Yards  Co.  of  Omaha, 

M,  D.  Flower  for  St  Paul  Union  Stock  Yards  Co. 

Horace  Wood  for  South  St  Joseph  Live  Stock  Exchange. 

Repobt  and  Opinion  of  the  Commission. 

FiFEB,  Commissioner: 

The  subject-matter  of  the  complaint  in  this  case  is  the  rate* 
exacted  by  defendants  for  transporting  live  stock  and  its  pro- 
ducts in  carloads  to  Chicago  from  points  west,  northwest  and 
southwest  thereof,  including  South  St  Paul,  Minn.,  and  points 
on  the  Missouri  River,  Sioux  City,  Iowa,  to  Kansas  City,  Mo., 
inclusive.  Complainant  alleges  that  the  live-stock  rates  are 
unreasonable  per  se,  and  relatively  unreasonable  compared  with 
rates  applied  on  the  products;  that  defendants'  adjustments  of 
rates  between  live  stock  and  its  products  subject  complainant,, 
the  locality  of  Chicago  and  producers  of  live  stock  in  the  states 
of  Iowa,  Missouri,  Wisconsin  and  Minnesota  to  imdue  and  un- 
reasonable prejudice  and  disadvantage;  and  that  by  reason  of 
the  premises  defendants  are  violating  sections  1  and  3  of  the 
Act  to  regulate  commerce.  Complainant  also  alleges  that  said 
adjustments  are  in  violation  of  the  rulings  of  this  Commission 
in  Chicago  Board  of  Trade  v.  Chicago  &  Alton  R.  Co.  et  al.,  4 
I.  C.  C.  Rep.  158,  and  Squire  &  Co,  v.  Michigan  Central  R.  Co. 
et  al,  4  I.  C.  C.  Rep.  611. 

In  their  answers,  defendants,  generally,  deny  the  alleged  vio- 
lations of  law.  The  St  Louis  &  San  Francisco  Railroad  Com- 
pany denies  participation  in  the  live-stock  rates  complained  of; 
the  Wabash  Railroad  Company  denies  complainant's  right  to 
institute  this  proceeding;  and  some  of 'the  other  defendants 
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allege  that  complainant  is  an  unlawful  association,  its  purpose 
being  to  restrain,  limit  and  destroy  competition  in  trade. 

The  interveners  deny  that  the  adjustments  of  rates  com- 
plained of,  so  far  as  they  apply  to  live  stock,  as  between  Chicago 
on  the  one  hand  and  the  localities  represented  by  the  inter- 
veners respectively  on  the  other,  subject  complainant,  the  local- 
ity of  Chicago  or  producers  of  live  stock  in  the  states  of  Iowa, 
Missouri,  Wisconsin  and  Minnesota  to  undue  and  unreasonable 
prejudice  or  disadvantage. 

Facts  deemed  material  to  a  determination  of  the  questions 
thus  presented,  to  the  extent  that  we  think  it  expedient  to  pass 
upon  them  at  this  time,  are  found  as  follows : 

Findings  of  Fact. 

Complainant  is  an  incorporated  association.  Its  principal 
office  and  place  of  business  are  at  Chicago,  Illinois.  Its  mem- 
bers are  engaged  in  the  purchase,  shipment  and  sale  of  live  stock 
for  themselves  and  upon  commission.  Some  of  them  own  large 
farms  in  the  territory  under  consideration  where  they  raise  live 
stock  for  the  market,  while  others  are  interested  as  packers  in 
the  products  of  live  stock.  The  purposes  for  which  complain- 
ant was  organized,  as  stated  in  its  charter,  are:  "To  establish 
and  maintain  a  commercial  exchange ;  to  promote  uniformity  in 
ftie  customs  and  usages  of  merchants ;  to  provide  for  the  speedy 
adjustment  of  all  business  disputes  between  its  members;  to 
facilitate  the  receiving  and  distributing  of  live  stock,  as  well 
as  to  provide  for  and  maintain  a  rigid  inspection  thereof,  there- 
by guarding  against  the  sale  or  use  of  unsound  or  unhealthy 
meats;  and  generally  to  secure  to  its  members  the  benefits  of 
co-operation  in  the  furtherance  of  their  legitimate  pursuits." 

Apparently,  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany does  not  participate  in  the  live-stock  rates,  and  for  this 
reason  that  company  will  not  be  included  in  the  statements 
liereinafter  made. 

The  other  defendants,  according  as  their  various  lines  or 
routes  may  run,  are  engaged  as  common  carriers  of  interstate 
traffic,  including  live  stock  and  its  products,  between  different 
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points  in  the  territory  described.  They  all  reach  Chicago  and 
one  point  or  more  on  the  Missouri  Eiver,  either  directly  or  in 
connection  with  other  lines,  but  only  a  few  of  them  are  directly 
interested  in  the  traffic  carried  between  Chicago  and  South  St 
Paul.  Some  of  them  oAvn  lines  which  run  westerly,  north- 
westerly and  southwesterly  from  the  Missouri  River. 

Chicago  is  now  and  for  many  years  has  been  the  largest 
live-stock  market  in  the  United  States ;  but  during  recent  years 
j)acking  houses  have  been  erected  and  important  live-stock 
markets  built  up  at  South  St.  Paul,  Minn.,  Sioux  City,  Iowa, 
South  Omaha,  Neb.,  South  St  Joseph  and  Kansas  City,  Mo., 
and  at  other  points  on  the  Missouri  River.  There  are  also  many 
packing  houses  and  live-stock  markets  of  importance  at  different 
l)oints  in  the  territory  lying  between  Chicago  and  the  Missouri 
lliver.  To  a  very  large  extent  all  these  markets  receive  their 
supply  of  live  stock  from  the  same  territory;  that  is  to  say, 
from  points  in  states  west  of  Chicago  and  east  of  the  Rocky 
Mountains.  An  important  portion  of  the  products  is  shipped 
by  way  of  Chicago  and  the  Atlantic  Seaboard  to  foreign  coun- 
tries and  largo  shipments  are  also  made  by  way  of  Chicago  to 
consuming  markets  in  the  eastern  part  of  the  United  States. 
Under  these  circumstances,  the  importance  of  establishing  and 
enforcing  rates  for  the  transportation  of  live  stock  and  its 
products  that  are  relatively  just  and  reasonable  will  be  readily 
observed.  The  higher  the  rate  on  the  live  stock  compared  witli 
the  rate  on  the  products  the  greater  the  difficulty  of  moving  the 
former  and  the  more  freely  the  latter  will  move,  over  long  dis- 
tances. To  illustrate:  Other  things  being  equal,  if  Chicago, 
compared  with  Kansas  City,  is  100  miles  nearer  the  consuming 
market  but  100  miles  farther  from  the  point  where  the. live 
stock  is  raised,  whether  or  not  the  live  stock  will  be  slaughtered 
at  Chicago  will  depend  largely  upon  whether  or  not  the  rate  on 
the  live  stock  to  Chicago  plus  the  rate  on  the  products  from 
Chicago  to  the  consuming  market  is  more  than  the  rate  on  the 
live  stock  to  Kansas  City  plus  the  rate  on  the  products  from 
Kansas  City  to  the  consuming  market 

Efforts  to  buy  and  sell  in  conunon  territory,  made  by  parties 
located  and  doing  business  at  different  points  outside  of  that 
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territory  is  called  market  competition ;  but  market  competition, 
so  far  as  it  relates  to  rates  of  transportation,  can  be  made  effec- 
tive only  through  the  instrumentality  of  common  carriers.  It 
often  happens  that  the  interests  of  carriers  serving  the  same 
territory  are  in  conflict,  and  under  such  circumstances,  one 
carrier  will  sometimes  make  a  rate  on  a  particular  kind  of 
traflSc  that  will  result  in  considerable  injury  to  persons  and 
localities  interested  in  another  kind  of  traffic,  and  also  to  com- 
peting carriers,  and,  apparently,  this  is  what  has  happened  in 
the  present  case. 

Live  stock  and  its  products  are  in  sharp  competition  with 
each  other  in  the  different  markets,  and  some  of  the  defendants 
are  more  interested  in  the  former  than  in  the  latter  and  vice 
versa.  Those  whose  lines  reach  Chicago  and  also  run  through 
live-stock  districts  in  states  west,  northwest  and  southwest  of  the 
Missouri  Eiver  desire  the  long  haul  they  will  obtain  if  the  livcj 
stock  is  shipped  to  Chicago,  while  those  whose  lines  terminate  at 
the  river  wish  the  live  stock  to  be  slaughtered  there,  because 
this  will  give  them  an  opportunity  to  participate  in  hauling  the 
products.  And  this  conflict  of  interest  appears  to  be  largely 
responsible  for  the  adjustment  of  rates  complained  of. 

Aside  from  the  rates  in  question,  carriers  generally  make 
xates  on  live  stock  somewhat,  and  in  many  cases  considerably, 
lower  than  on  the  products.  This  was  formerly  true  concerning 
Tates  made  by  carriers  operating  between  the  Missouri  River  and 
Chicago ;  but  soon  after  the  large  packers  erected  packing  houses 
at  different  points  on  the  Missouri  Eiver  changes  began  to  take 
place.  The  tonnage  controlled  by  the  packers  was  compara- 
tively large,  and  this  fact  enabled  them  to  obtain  secret  conces- 
sions from  individual  carriers.  These  concessions,  being  dis- 
covered by  other  interested  carriers,  were  followed  by  open  re- 
ductions in  the  published  rates  applied  on  the  products.  As 
corresponding  reductions  were  not  made  in  the  live-stock  rates 
the  relation  formerly  existing  between  live  stock  and  its  products 
became  changed.  The  rate  on  packing  house  products  from 
Missouri  River  points  to  Chicago  was  finally  made  5  cents  per 
100  pounds  less  than  on  live  hogs ;  whereupon,  complaint  was  filed 
wdth  this  Commission,  which  led  to  an  investigation  that  was 
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followed  by  the  decision  in  the  Chicago  Board  of  Trade  case 
supra.  The  rates  complained  of  in  that  case  pertained  to  trans- 
portation to  Chicago  from  Missouri  River  points  and  points  in 
the  states  of  Iowa  and  Missouri  intermediate  between  the  Mis- 
souri Eiver  and  Chicago.  The  Commission  found  that  the  cost 
to  the  defendants  of  transporting  live  hogs  was  not  greater  than 
the  cost  of  transporting  packing  house  products ;  held  that  under 
the  circumstances  disclosed  by  the  record  the  discrimination- 
against  the  former  traffic  was  unlawful,  and  issued  an  order  re- 
quiring the  defendants  to  cease  and  desist  from  exacting  higher 
rates  for  transporting  live  hogs  than  for  transporting  packing 
house  products  from  said  shipping  points  to  Chicago.  This 
order  was  issued  on  November  3,  1890,  and  was  complied  with, 
by  the  defendants  on  January  1, 1891. 

The  subject-matter  of  the  complaint  in  the  Squire  &  Co.  case 
supra  was  the  rates  exacted  by  the  defendants  for  transporting- 
cattle  and  hogs  and  their  products  from  Chicago  to  Boston  and 
other  eastern  points.  After  stating  that  live  stock  and  its  prod- 
ucts were  bought  and  sold  in  competition  with  each  other  in  the* 
markets  and  relating  the  circimastances  surrounding  their  trans- 
portation the  Commission  held  that  the  different  rates  should  be 
based  upon  cost  of  carriage,  but  as  the  record  did  not  contain 
data  from  which  such  cost  could  be  ascertained  no  order  was^ 
made. 

The  interests  of  carriers  operating  lines  running  easterly^ 
from  the  Missouri  Eiver  are  such  that  the  rates  from  the  differ- 
ent points  on  the  river  to  Chicago  and  other  eastern  destinations- 
are  usually  the  same  on  the  same  kind  of  traffia  A  reduction, 
made  by  a  carrier  at  one  point  is  ordinarily  followed  by  corres- 
ponding reductions  made  by  interested  carriers  at  the  other 
points.  This  is  of  course  necessary  to  prevent  a  diversion  of  the 
traffic. 

The  distance  from  St  Paul  to  Chicago  is  about  400  miles  and* 
the  average  distance  from  the  Missouri  River  points  to  Chicago 
is  about  600  miles. 

The  rate  from  St  Paul  to  Chicago  in  each  instance  is  about 
80  per  cent  of  the  rate  to  Chicago  from  Missouri  River  points^ 
and  carriers  serving  St  Paul  endeavor  to  maintain  this  relation  p 
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but  a  reduction  made  in  a  rate  from  St  Paul  might  or  might 
not  be  followed  by  a  corresponding  reduction  from  the  Missouri 
Eiver. 

Although  sheep  are  properly  included  in  the  term  'Tiive  stock," 
practically  no  evidence  was  adduced  concerning  them  or  their 
transportation,  and  the  parties  to  this  proceeding  ignored  them 
almost  entirely  in  their  briefs  and  oral  arguments ;  consequently, 
the  term  live  stock  as  used  herein  is  intended  to  cover  only  cattle 
and  hogs. 

The  local  rate  from  the  Missouri  River  to  Chicago  is  ordinar- 
ily made  the  maximum  on  shipments  to  Chicago  from  points 
intermediate  between  Chicago  and  the  river  and  is  applied  to 
all  points  in  a  territory  ranging  from  100  to  150  miles  in  width 
and  lying  immediately  east  of  the  river.  The  rates  to  Chicago 
from  points  east  of  said  territory  are  somewhat  less  and  are 
graded  with  some  regard  to  distance.  What  has  been  said  about 
local  rates  on  live  stock  to  Chicago  from  the  river  and  the  inter- 
mediate points  applies  also  to  the  local  rates  on  the  products^; 
and  a  like  method  obtains  in  making  rates  on  live  stock  and  its 
products  to  Chicago  from  South  St  Paul  and  points  intermediate 
between  those  places. 

Rates  on  live  stock  and  its  products  to  Chicago  from  Missouri 
River  points  and  South  St  Paul  havg  ranged  as  follows:  At 
the  time  the  order  referred  to  was  complied  with  the  rate  from 
the  river  on  live  hogs  and  packing  house  products  was  made  22 
cents  per  100  pounds.  The  rate  from  the  river  on  cattle  was 
then  23%  cents,  except  that  from  Sioux  City  it  was  25  cents; 
and  these  relations  continued,  with  one  unimportant  exception, 
until  December  1,  1894.  At  the  latter  date  the  rates  were  made 
the  same  on  cattle  and  hogs  and  their  products;  namely,  23^/^ 
cents,  except  that  the  rate  from  Sioux  City  on  cattle  was 
not  changed;  and  this  adjustment  was  adhered  to,  except 
for  short  periods,  until  January  1,  1902.  Between  December 
1, 1894,  and  January  1, 1902,  except,  possibly,  for  short  periods, 
rates  from  South  St  Paul  were:  On  cattle  26  cents,  on  hoga 
27,  on  packing  house  products  18%,  and  on  fresh  and  dressed 
meats  20.  On  January  1,  1902,  a  rate  of  18%  cents,  called  a 
proportional  rate,  was  established  and  put  in  force  from  the 
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river  on  live-stock  products  destined  to  points  east  of  the  Indi- 
ana-Illinois state  line,  but  no  other  changes  were  made,  either 
from  the  river  or  from  South  St  Paul.  This  adjustment  con- 
tinued until  April  14,  1902,  but  meanwhile  and  on  April  5  the 
complaint  in  this  case  was  filed. 

The  first  hearing  was  held  at  Chicago  on  May  16,  1902.  At 
that  time  an  officer  of  the  Chicago,  Milwaukee  &  St.  Paul  Com- 
pany, speaking  for  his  company  and  also  for  the  other  defend- 
ants, made  a  motion  for  an  adjournment  until  some  time  in  the 
month  of  July,  and  in  support  of  the  motion  said:  "It  is  the 
policy  and  the  general  practice  of  western  roads  to  make  their 
Tates  from  the  west  and  northwest  to  Chicago  arbitrarily,  re- 
gardless of  destination.  It  is  not  obligatory.  They  do  it  when 
they  can.  Certain  conditions  have  arisen  which  have  made  it 
necessary  to  depart  in  some  respects  from  that  policy,  but  those 
<5onditions  will  doubtless  end  with  the  30th  day  of  June  next, 
and  it  is  believed  that  thereafter  the  revision  of  the  rates  on  live 
stock  and  live-stock  products  will  be  satisfactory  to  all  persons 
interested ;  and  for  this  reason  we  ask  for  a  postponement."  He 
further  stated  that  it  was  the  intention  of  the  defendants  to  make 
such  adjustments  as  would  accord  with  the  order  hereinbefore 
referred  to.  Upon  this  representation  the  hearing  was  ad- 
journed until  June  16,  1902,  and  it  was  afterwards  postponed 
Tuntil  the  6th  day  of  the  following  November. 

After  the  complaint  was  filed  changes  were  made  in  the  rates 
•as  follows:  On  April  14,  1902,  a  proportional  rate  of  18% 
cents  was  put  in  force  from  the  river  on  live  stock  either  origi- 
nating at  points  west  of  the  river  or  destined  to  points  east  of 
the  Indiana-Illinois  state  line,  leaving  the  local  rate  to  Chicago 
still  2314  cents.  On  August  8,  1902,  pursuant  to  a  contract  en- 
tered into  between  the  Chicago  Great  Western  Company  on  the 
one  hand  and  all  packers  doing  business  at  the  Missouri  River 
points  on  the  other,  that  company  established  and  put  in  force 
from  Kansas  City  and  St.  Joseph  on  the  products  of  live  stock 
a  rate  of  20  cents  on  traffic  destined  to  Chicago  and  a  rate  of 
18%  cents  on  traffic  destined  to  points  east  of  the  Indiana-Illi- 
nois state  line.  The  contract  provided  that  these  rates  should 
remain  in  force  seven  years,  in  consideration  whereof  the  pack- 
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crs  agreed  to  deliver  to  the  Chicago  Great  Western  a 
certain  percentage  of  their  traffic  in  the  products,  or, 
upon  failure  to  do  so,  pay  it  each  month,  by  way  of 
liquidated  damages,  an  agreed  amount  for  each  car  short. 
The  action  of  the  Chicago  Great  Western  was  followed 
by  other  interested  carriers  and  corresponding  rates 
were  put  in  force  from  the  other  Missouri  Kiver  points,  while 
rates  from  South  St  Paul  were  put  in  force  as  follows:  On 
packing  house  products,  16  7/10  cents  when  destined  to  Chicago 
and  14  6/10  when  destined  to  points  east  of  the  Indiana-Illinois 
state  line;  and  on  fresh  and  dressed  meats,  17  cents  when  des- 
tined to  Chicago  and  15  7/10  when  destined  to  points  east  of  the 
Indiana-Illinois  state  line.  On  August  11,  1902,  the  Atchison^ 
Topeka  &  Santa  Fe  Company  made  a  12-cent  rate  to  Chicago 
from  Kansas  City  and  intermediate  points  on  live  stock,  and 
other  carriers  followed  this  action  to  the  extent  of  making  a 
12-cent  proportional  rate  from  the  river  on  live  stock  originating 
at  points  west  of  the  river.  On  January  1,  1903,  the  Atchison 
Company  cancelled  the  12-cent  rate  and  made  a  rate  of  IS^A 
cents  to  take  its  place.  This  action  was  followed  by  the  other 
carriers  to  the  extent  of  canceling  the  12-cent  proportional  rate 
and  making  a  proportional  rate  of  181/^  cents  to  take  its  place. 
On  March  1,  1903,  the  Atchison  Company  put  in  the  place  of 
its  18l4"CGnt  rate  a  rate  of  20  cents  and  made  a  proportional 
rate  from  the  river  on  live  stock  destined  to  points  east  of  the 
Indiana-Illinois  state  line  of  181/^  cents;  whereupon  the  other 
carriers  substituted  for  their  18%-cent  proportional  rate  a  pro- 
portional rate  of  20  cents  and  made  another  proportional  rate 
from  the  river  on  live  stock  destined  to  points  east  of  the  Indi- 
ana-Illinois state  line  of  18%  cents. 

Since  the  latter  date  no  changes  in  the  rates  have  been  made. 
It  will  thus  be  seen  that  the  expectations  of  defendants,  as 
voiced  by  the  officer  of  the  Chicago,  Milwaukee  &  St  Paul  Com- 
pany at  the  hearing  on  May  16,  1902,  have  not  been  realized, 
and  the  disparities  in  the  rates  are  greater  now  than  they  were 
at  that  time.  The  Atchison  Company  is  the  only  one  of  the  de- 
fendants that  is  complying  with  the  order  in  the  Chicago  Board 
of  Trade  case,  hereinbefore  mentioned.  That  company  exacts 
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from  Missouri  River  points  the  same  local  rate  and  the  same 
proportional  rate  on  live  stock  that  it  exacts  on  the  products  of 
live  stock,  and  makes  the  local  rate,  namely  20  cents,  the  maxi- 
mum from  the  intermediate  points.  On  the  other  hand,  while 
the  other  defendants  operating  between  the  Missouri  River  and 
Chicago  follow  the  Atchison  Company  rates  so  far  as  the  rates 
on  the  products  and  the  proportional  rate  on  the  live  stock  are 
concerned,  they  exact  from  the  river  on  live  stock  a  local  rate  of 
23y2  cents  and  make  that  rate  the  maximum  from  the  inter- 
mediate points ;  that  is  to  say,  the  local  rate  they  exact  from  the 
river,  and  which  is  made  the  basis  of  rates  from  the  intermedi- 
ate points,  is  3^  cents  per  100  pounds  more  on  live  stock  than 
on  the  products  of  live  stock.  And  the  defendants  that  carry 
live  stock  and  its  products  to  Chicago  from  South  St  Paul  and 
points  intermediate  between  those  places  charge  rates  for  the 
transportation  that  are  very  much  higher  on  the  former  traffic 

than  on  the  latter. 

« 

Since  all,  or  nearly  all,  the  live  stock  carried  easterly  from  the 
Missouri  River  is  shipped  there  in  the  first  instance  from  other 
points,  practically  no  shipments  are  made  from  the  river  to  Chi- 
cago upon  the  local  rates  in  force  between  those  points,  and  such 
rates  are  therefore  important,  principally,  because  of  their  effect 
upon  rates  from  the  intermediate  points. 

At  the  hearing  on  November  6,  1902,  on  motion  of  complain- 
ant, the  complaint  in  this  case,  so  far  as  it  related  to  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company,  was  dismissed. 

As  applied  to  the  other  defendants  that  operate  between  the 
Missouri  River  and  Chicago,  it  is  substantially  accurate  to  say 
that  the  matters  advanced  by  them  in  justification  of  the  dis- 
crimination complained  of,  are  as  follows :  The  Chicago  Great 
Western  contends  that  the  discrimination  is  justified,  first,  by 
difference  to  the  carriers  in  the  cost  of  transportation,  and  second, 
by  competition  created  by  the  packers,  as  hereinbefore  described. 
The  other  defendants  rely  for  their  justification  upon  the  com- 
petition created  by  the  Chicago  Great  Western  Company  in 
making  said  contract  and  publishing  and  enforcing  rates  in  ac- 
cordance with  its  provisions. 

Matters  advanced  in  justification  by  the  defendants  that  op- 
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erate  between  South  St.  Paul  and  Chicago,  as  will  be  herein- 
after explained,  are  somewhat  different 

Generally  speaking,  the  live  stock  is  carried  in  cars  owned  by 
the  carriers,  while  the  products  are  carried  in  refrigerator  cars 
owned  by  the  packers.  The  refrigerator  cars  are  nearly  always 
returned  empty  to  the  shipping  points,  while  20  per  cent  or  more 
of  the  live-stock  cars  are  returned  loaded. 

The  carriers  pay  the  packers  for  the  use  of  the  refrigerator 
cars  1  cent  per  mile  for  each  mile  the  cars  are  transported,  and 
make  settlements  among  themselves  at  the  rate  of  6  mills  per 
mile  for  the  use  of  the  live-stock  cars.  The  former  cars  are  much 
more  expensive  to  build  than  the  latter. 

Evidence  concerning  weights  of  the  cars  used  and  the  revenue- 
paying  and  other  traffic  carried  in  them  was  very  conflicting,  but 
wc  think  fair  averages  would  be  about  as  follows : 

PACKING  HOUSE  PRODUCTS. 

Car 36,000   pounds. 

Revenue-paying  load 28,000 

loe  and  other  preservatives 3,000 

Car,  on  return  trip 36,000 


«« 


(( 


Total  weight  carried  for  revenue  received 103,000 

Revenue  on  28,000  pounds  at  20  cents  per  100 $56.00 

Less  mileage  from  and  to  point  of  shipment 10.00 

Net  revenue  received $46.00 

Revenue  per  100  on  total  weight  hauled,  4  cents  and  about  5  mills. 

FRESH   AND   DRESSED   MEATS. 

Car 36,000   pounds. 

Revenue-paying  load 21,000        " 

Ice  and  other  preservatives 4,000        ** 

Car,  on  return  trip 36,000        " 


Total  weight  carried  for  revenue  received 97,000 

Revenue  on  21,000  pounds  at  20  cents  per  100 $42.00 

Less  mileage  from  and  to  point  of  shipment 10.00 

Net  revenue  received $32.00 

Revenue  per  100  on  total  weight  hauled,  3  cents  and  about  3  mills. 
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CATTLE. 

Car 26,500   potmdA* 

Revenue  paying  load 22,000 

Bedding,  manure,  etc 2,000 

Car,  on  return  trip 26,500 


M 
M 
M 


M 


Total  weight  carried  for  revenue  received 77,000 

Revenue  on  22,000  pounds  at  20  cents  per  100 $44.00 

Less  mileage  from  and  to  point  of  shipment 6.00 

Net  revenue  received $38.00 

Revenue  per  100  on  total  weight  hauled,  4  cents  and  a  little  more  tbao 
9  mills. 

HOGS. 


€€ 


Car 26,500   pounds. 

Revenue-paying  load 17,000 

Bedding,  manure,  etc 2,000 

Car,  on  return  trip 26,500        •* 

Total  weight  carried  for  revenue  received 72,000        ** 

Revenue  on  17,000  pounds  at  20  cents  per  100 $34.00 

Less  mileage  from  and  to  point  of  shipment 6.00 

Net  revenue  received $28.00 

Revenue  per  100  on  total  weight  hauled,  3  cents  and  about  9  mills. 

If  there  should  be  a  scarcity  of  cars  the  weights  of  the  revenue- 
paying  loads  above  stated  would  be  somewhat  increased,  and  we 
think  the  increases  pertaining  to  packing  house  products  and 
fresh  and  dressed  meats  would  be  greater  than  those  pertaining 
to  either  cattle  or  hogs ;  but  on  account  of  the  mileage  received 
by  them  the  packers  do  not,  ordinarily,  load  very  much  in  excess 
of  the  minimums  required  by  the  carriers,  which  are :  On  pack- 
ing house  products,  26,000  pounds;  and  on  fresh  and  dressed 
meats,  20,000.  The  minimums  pertaining  to  live  stock  vary 
according  to  the  kind  of  live  stock  shipped  and  the  length  of 
the  cfii'  used  in  each  instance.  The  length  of  the  car  most  gen- 
erally used  is  33  feet  and  9  inches,  and  minimums  pertaining 
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to  such  a  car  are:     On  cattle,  22,000  pounds;  and  on  hogs,, 
double-deck,  22,000,  and  single-deck  17,000. 

Further  variations  in  the  above  comparisons  might  result  from, 
differences  in  incidental  expenses  pertaining  to  the  different, 
classes  of  traffic  at  terminals  and  while  en  route. 

Packing  house  products  and  fresh  and  dressed  meats  are* 
loaded  and  unloaded  by  the  shippers.  Live  stock  is  nearly  al- 
ways loaded  at  the  intermediate  points  by  the  shippers,  without: 
expense  to  the  carriers,  but  the  president  of  the  Chicago  Great. 
Western  stated  that  the  carrier  pays  the  stock  yards  company, 
in  each  instance,  for  loading,  a  fee  which  ranges  from  25  cents 
tiy  $1.50  per  car.  No  explanation  of  the  wude  range  in  expense 
thus  indicated  was  made,  and  a  similar  claim  as  regards  expense 
was  not  made  by  any  of  the  other  defendants.  The  carriers  pay 
the  expense  of  unloading  at  Chicago,  which  is  25  cents  per  car,, 
but  this  is  included  in  a  terminal  charge  of  $2  per  car,  which  is- 
exacted  on  live  stock,  in  addition  to  the  transportation  charges- 
above  specified. 

Trains  carrying  packing  house  products  or  fresh  or  dressed? 
meats  are  stopped  at  different  points  en  route  to  afford  an  oppor- 
tunity for  re-icing  the  cars,  but  the  re-icing  is  done  at  the  expense- 
of  the  shippers.  On  the  other  hand,  the  carriers  bear  the  ex- 
pense of  spraying  hogs  while  in  transit  during  hot  weather,  and- 
the  expense  of  cleaning  the  live-stock  cars,  the  amount  of  which* 
has  not  been  definitely  shown,  is  also  borne  by  the  carriers. 

Evidence  concerning  risk  assumed  by  the  carriers  in  transport- 
ing the  different  kinds  of  traffic  was  very  conflicting,  but  the- 
damages  paid  are  such  a  small  percentage  of  the  revenue  received) 
that  they  are  not  a  very  important  factor. 

At  many  of  their  local  stations  the  defendants  furnish  stock 
yards  to  accommodate  shipments  of  live  stock,  but  from  the- 
record  it  is  impossible  to  say  how  much,  if  any,  greater  the  ex- 
pense of  terminal  facilities  thus  furnished  is  than  the  expense  oT 
terminal  facilities  furnished  for  shipments  of  live-stock  prod- 
ucts. In  connection  with  some  of  these  cattle  yards  defendants> 
provide  weighing  facilities. 

For  the  purpose  of  explaining  more  fully  the  matter  of  ter- 
minal expenses  we  quote  from  the  testimony  of  an  officer  of  the- 
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Chicago,  Burlington  &  Quincy  Company  as  follows :  "Termi- 
Jial  charges  on  packing  house  product  and  live  stock,  viz.,  load- 
ing and  unloading  charges,  switching  charges  paid  other  lines, 
-etc.,  are  difficult  of  comparison ;  they  stand  in  different  relation 
4it  different  terminal  points  and  the  comparison  would  not  be  the 
same  in  the  case  of  any  two  carriers  because  their  means  of  access 
•to  the  place  of  loading  and  unloading  are  seldom  the  same  at 
;any  one  point,  nor  is  their  relative  situation  the  same  at  any  two 
points.  For  illustration,  this  company  reaches  the  Kansas  City 
.Stock  Yards  with  its  own  rails  and  therefore  does  not  pay  any 
switching  charge  on  live  stock,  but  is  obliged  to  pay  $3  per  car 
switching  on  packing  house  product  shipped  from  the  same  point. 
At  St  Joseph  we  pay  a  switching  charge  of  $1  per  car  on  live 
stock,  while  the  Chicago  Great  Western  Railway  pays  a  total  of 
$4  per  car.  We  pay  $1.50  per  car  on  packing  house  products 
shipped  from  St  Joseph,  while  the  Chicago  Great  Western 
Itailway  pays  a  total  of  $4.60  per  car.  At  Chicago  we  pay  a 
switching  charge  of  $3.50  per  car  on  packing  house  product  de- 
livered at  the  Union  Stock  Yards,  which  charge  includes  return 
of  the  empty  car  to  our  tracks.  We  pay  from  $2  to  $5  per  car 
for  switching  service  on  packing  house  product  delivered  on 
other  lines  in  the  City  of  Chicago ;  on  live  stock  delivered  at  the 
Union  Stock  Yards  we  charge  $2  per  car  in  addition  to  the  regu- 
lar tariff  rate  and  pay  for  trackage  and  unloading  $1.75  per  car, 
which  does  not  include  the  cost  of  our  own  switching  service. 
There  is  no  difference  in  the  practice  of  the  several  lines  who  de- 
liver live  stock  and  packing  house  product  at  Chicago  and  Union 
^tock  Yards  from  western  points." 

We  understand  that  delivery  in  Chicago  when  that  point  is  the 
final  destination  is  nearly  always  at  the  Union  Stock  Yards, 
if  the  traffic  is  live  stock ;  also,  that  a  large  portion  of  the  prod- 
ucts is  delivered  there.  But  while  defendants  exact  a  terminal 
►charge  of  $2  per  car  for  such  delivery  of  live  stock,  they  exact 
no  terminal  charge  whatever  for  such  delivery  of  live-stock 
products,  if  thp  traffic  is  shipped  from  a  point  west  of  Joliet,  111. 
The  latter  point  is  located  a  short  distance  southwesterly  of  Clii- 
..cago. 

The  freight  traffic  manager  of  the  Atchison  Company,  testify- 
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ing  as  to  the  eflPect  of  terminal  and  other  charges  paid  and  ab- 
sorbed by  his  company,  said :  "My  view  is  that  the  rate  on  the 
product  should  be  higher  than  the  rate  on  the  raw  material.  The 
rate  of  12  cents  per  hundred  pounds  on  live  stock  from  the  Mis- 
souri River  to  Chicago  pays  the  Atchison  road  as  much  in  gross 
for  transporting  a  carload  of  live  stock  as  the  ISi^-cent  rate 
pays  us  for  transporting  a  carload  of  fresh  meat  By  gross  reve- 
nue I  mean  the  charges  we  collect  and  retain  after  paying  the 
terminal  charges,  switching  charges,  mileage,  etc." 

Defendants  pass  men  free,  who  accompany  and  care  for  cattle 
and  hogs  while  in  transit,  as  follows:  One  man  one  way  in 
■charge  of  one  car;  one  man  each  way  in  charge  of  two  to  five 
-cars ;  two  men  each  way  in  charge  of  six  to  ten  cars ;  and  three 
men  each  way  in  charge  of  eleven  or  more  cars.  Returning,  these 
men  ride  on  defendants'  passenger  trains. 

Speed  and  tonnage  of  trains  appear  to  be  practically  the  same 
whether  the  traffic  carried  is  live  stock  or  the  products  of  live 
stock.  In  each  instance  the  tonnage  offered  is  large  and  ship- 
ments are  regularly  and  continuously  made;  and  in  these  re- 
spects there  is  apparently  no  appreciable  difference  between  the 
two  classes  of  traffic. 

Weights  of  products  of  cattle  and  hogs  are  percentages  of 
weights  of  the  live  animals  as  follows:  Hogs,  meat  products 
about  72  per  cent,  total  products,  including  offal,  fertilizer,  hair, 
•etc.,  about  82  per  cent;  cattle,  meat  products,  46  to  60  per  cent, 
total  products  about  67  per  cent 

The  value  of  the  products  of  cattle  and  hogs,  pound  for  pound, 
IS  about  twice  that  of  the  live  animals. 

Although  defendants  do  not  exact  higher  rates  per  100  pounds 
for  transportation  to  Chicago  from  intermediate  points  between 
the  Missouri  River  and  Chicago  than  to  the  same  destination 
from  the  river,  nor  claim  a  right  to  do  so,  some  of  them  contend 
that  as  the  bulk  of  the  live-stock  shipments  are  from  the  interme- 
diate points  while  the  shipments  of  the  products  are  more  largely 
from  the  river  and  the  latter  traffic  is  often  carried  in  full  train 
loads  from  the  river  while  the  former  traffic,  when  shipped  from 
the  intermediate  points,  is  what  might  be  called  pick-up  business, 
the  cost  of  transporting  the  live  stock  is  greater  than  the  cost  of 
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transporting  the  live  stock  products.  This  statement  is  true 
to  the  extent  that  the  more  switching  done  and  the  greater  the 
number  of  stops  made  by  a  train  the  more  expensive  to  the  car- 
rier the  transportation  service  is,  and  more  switching  and  stops 
are  necessary  when  the  shipments  are  from  the  intermediate 
points  than  when  they  are  from  the  river.  But  the  difference  in 
cost  thus  indicated  appears  to  be  offset  in  the  present  case  by  the 
greater  rate  per  ton  per  mile  received  by  defendants  on  ship- 
ments from  the  intermediate  points.  As  before  stated,  the  rate 
is  the  same  to  Chicago  from  intermediate  points  in  a  territory 
ranging  from  100  to  150  miles  in  width  and  situated  just  east 
of  the  river  as  from  the  river.  The  only  one  of  defendants'  op- 
erating officials  who  gave  testimony  on  this  point  was  the  general 
manager  of  the  Chicago,  Burlington  &  Quincy  Company,  and  ho 
made  replies  as  indicated  below  to  questions  concerning  this  mat- 
ter. 

Q.  On  the  basis  of  the  same  rate  on  both  live  stock  and  the 
product,  which  would  you  consider  the  more  remunerative  traf- 
fic from  a  railroad  standpoint,  a  train  of  fresh  meat  or  packing 
house  products  from  the  Missouri  River  destined  to  Chicago,  or 
a  train  of  live  stock  picked  up  at  main  line  stations  east  of  the 
Missouri  River  ? 

A.  That  is  a  pretty  difficult  question  to  answer  and  I  should 
think  it  was  largely  a  matter  of  opinion,  which  would  be  ar- 
rived at  by  studying  the  ordinary  conditions  of  handling  the 
business.  My  judgment  would  be  that  the  train  of  live  stock 
would  be  the  more  remunerative  of  these  two,  although  the  dif- 
ference might  not  be  so  very  great.  My  reason  for  that  is  that 
while  there  are  a  good  many  expenses  incident  to  the  handling 
of  live  stock  from  local  stations,  the  picking  up  of  live  stock  on 
a  division  and  gathering  it  into  a  train  at  a  division  point  is  not 
quite  as  expensive  as  hauling  a  train  of  the  full  size  over  the  en- 
tire division.  The  cost  per  ton  or  per  car  is  greater,  but  the 
total  cost  is  not  greater.  The  conditions  in  handling  live  stock, 
although  they  are  pretty  severe  and  pretty  difficult  to  meet,  have 
never  been  quite  as  severe  or  quite  as  difficult  to  meet  as  the 
conditions  in  hauling  the  dressed  products. 

Q.  Make  the  same  comparison  between  a  train  of  live  stock 
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from  the  Missouri  River  compared  with  a  train  of  live   stock 
picked  up  east  of  the  Missouri  River,  at  the  same  rate. 

A.  I  should  say  that  the  train  picked  up  at  stations  east  of 
the  Missouri  River,  assuming  that  the  business  was  moving  east- 
ward, would  be  more  remunerative  than  a  solid  train  of  the  same 
number  of  cars  and  same  weight  picked  up  at  the  Missouri  River 
terminal. 

Packing  house  products  and  fresh  and  dressed  meats  include 
almost  the  entire  products  of  live  stock. 

Carriers  usually  make  lower  rates  on  raw  material  than  on  its 
products,  and  all  the  railroad  oflScials  who  testified  in  this  case 
on  that  point,  except  the  president  of  the  Chicago  Great  West- 
ern Company,  said  that  under  normal  conditions  they  believed 
the  rates  on  live  stock  should  not  be  higher,  while  some  of  them 
stated  that  in  their  opinion  they  should  be  lower,  than  on  the 
products  of  live  stock. 

The  president  of  the  Chicago  Great  Western  Company  stated 
that  his  company  entered  into  the  aforesaid  contract  for  the 
purpose  of  securing  a  greater  proportion  of  the  traffic  in  the 
products  of  live  stock  than  it  had  previously  been  able  to  obtain. 

In  justification  of  the  discrimination  complained  of,  defend- 
ants operating  between  South  St.  Paul  and  Chicago,  in  addition 
to  matters  advanced  in  justification  by  the  other  defendants  as 
above  specified,  contend  that  if  live-stock  rates  to  Chica^  from 
points  in  the  state  of  Minnesota  are  reduced  the  Railroad  & 
Warehouse  Commission  of  that  state  will  reduce  rates  on  live 
etock  from  such  Minnesota  points  to  South  St.  Paul. 

Under  the  laws  of  the  State  of  Minnesota  the  Commission  re- 
ferred to  has  power,  subject  to  revision  by  courts  of  competent 
jurisdiction,  after  complaint  made  and  investigation  duly  had 
to  substitute  for  rates  established  by  common  carriers  doing  busi- 
ness in  that  state,  for  the  transportation  of  passengers  or  prop- 
erty therein,  rate  established  by  the  Commission,  if  it  determines 
that  the  rates  established  by  the  carriers  are  unequal  or  unrea- 
sonable. 

The  present  adjustment  of  rates  on  live  stock  to  Chicago  as 
<5ompared  with  South  St  Paul,  from  the  Minnesota  points  in 
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question,  was  the  result  of  conferences  between  said  Conrniission 
and  officials  of  the  interested  carriers. 

After  the  complaint  in  this  case  was  filed  the  Minnesota  Com- 
mission notified  the  defendants  referred  to  above  as  operating 
between  Chicago  and  South  St  Paul  that  if  the  rates  on  live 
stock  from  Minnesota  points  to  Chicago  were  reduced  the  Com- 
mission would  make  corresponding  reductions  in  the  rates  on 
live  stock  from  such  Minnesota  points  to  South  St.  Paul. 

Complainant  introduced  considerable  evidence  which  showed 
that  Chicago  as  compared  with  South  St.  Paul  and  the  Missouri 
River  markets  has  received  a  smaller  proportion  during  recent 
years  than  prior  thereto  of  the  live  stock  raised  in  the  territory 
under  consideration,  and  claimed  that  this  tended  to  show  that 
the  discrimination  complained  of  has  injured  the  Chicago  live- 
stock market  and  those  interested  therein. 

On  the  other  hand,  defendants  showed  that  during  recent  years 
great  improvements  have  been  made  in  the  facilities  for  handling 
live  stock  at  South  St.  Paul  and  the  Missouri  River  markets,  in- 
cluding the  erection  of  new  packing  houses  and  additions  to  old 
ones;  that  there  has  been  a  greater  increase  in  the  amount  of 
live  stock  raised  west  of  the  river  than  east  of  it ;  and  that  live 
stock  shipped  from  the  river  to  Chicago  shrinks,  in  weight  from 
3  to  5  per  cent  while  in  transit;  and  claimed  that  these  facts 
and  others  that  are  similar  fully  account  for  changes  shown  in 
the  destinations  of  live-stock  shipments. 

That  the  facts  shown  would  tend  to  produce  the  effect  claimed 
for  them  is  evident,  but  in  that  connection  it  is  impossible  to  de- 
termine to  what  extent  each  of  the  facts  was  effective. 

Complainant  also  introduced  considerable  evidence  tending  to 
show  that  the  rates  exacted  by  defendants  for  transporting  live 
stock  to  Chicago  from  points  in  the  states  of  Iowa,  Missouri » 
Wisconsin  and  Minnesota  are  unreasonable  per  se,  but  the  testi- 
mony upon  that  point  is  unsatisfactory  and  we  do  not  feel  justi- 
fied in  making  a  finding  in  relation  thereto. 

Based  upon  the  foregoing,  we  make  specific  findings  as  fol- 
lows: 

The  discrimination  against  the  transportation  of  live  stock 
to  Chicago  from  the  shipping  points  in  question,  brought  about 
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by  defendants'  action  in  establishing  and  putting  in  force  upon 
the  products  of  live  stock  rates  of  transportation  lower  than  those 
contemporaneously  exacted  by  defendants  for  the  transportation 
of  live  stock  between  the  same  points  injured  the  live-stock  mar- 
ket of  Chicago  and  those  interested  therein,  is  not  justified  by 
diflFerence  to  defendants  in  the  cost  of  transportation,  and  is  not 
otherwise  justified,  and  therefore  subjects  the  traffic  in  live  stock 
and  the  Chicago  live-stock  market  and  those  interested  therein,, 
including  complainant,  to  undue  and  unreasonable  prejudice 
and  disadvantage,  and  gives  to  the  traffic  in  the  products  of  live 
stock  and  shippers  and  localities  interested  in  such  traffic  undue 
and  unreasonable  preference  and  advantage. 

Conclusions. 

Complainant  is  an  incorporated  association  whose  members 
are  engaged  in  the  purchase,  shipment  and  sale  of  live  stock,  and 
w^hether  or  not  a  purpose  of  its  organization  is,  as  some  of  the 
defendants  have  alleged,  to  restrain,  limit  and  destroy  competi- 
tion in  trade,  it  had  a  right  under  section  13  of  the  Act  to  regu- 
late commerce  to  institute  and  maintain  this  proceeding. 

Cattle  Raisers'  Association  of  Texas  v.  Fort  Worth  &  Denver 
City  Railway  Company  et  al.,  7  I.  C.  C.  Rep.  513. 

The  jurisdiction  of  the  Commission  over  the  defendants  is 
not  denied. 

In  the  Chicago  Board  of  Trade  case  hereinbefore  mentioned 
the  Commission,  after  stating  the  circumstances  and  conditions 
surrounding  the  transportation  of  live  hogs  and  the  products  of 
hogs,  including  the  competitive  relations  existing  between  these 
two  kinds  of  traffic,  and  the  cost  of  transportation,  held  that  the 
greater  charge  exacted  by  the  defendants  for  transporting  the 
former  was  unlawful,  and  issued  an  order  requiring  the  defend- 
ants to  cease  and  desist  from  charging  more  per  100  poimds  for 
transporting  live  hogs  than  for  transporting  the  products  of  hogs. 
The  territory  there  in  question  was  substantially  the  same  as 
that  now  under  consideration,  and,  as  shown  in  the  findings  of 
fact,  essential  conditions  have  not  changed  materially  since.  It 
follows,  therefore,  that  if  the  order  referred  to  was  right  when 
issued  the  discrimination  complained  of,  so  far  as  it  relates  to 
10  I.  C.  C.  Rep. 
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the  transportation  of  hogs  and  their  products  to  Chicago  from 
the  river  and  points  intermediate  between  the  river  and  Chicago, 
is  unlawful.  And  if  it  is  unlawful  to  exact  a  higher  rate  on 
hogs  than  on  their  products  it  is  unlawful  to  charge  more  for 
transporting  cattle  than  for  transporting  the  products  of  cattle, 
because  the  relation  between  the  live  animal  and  its  products  is 
substantially  the  same  in  each  case,  and,  at  the  same  rate,  the 
net  revenue  per  100  pounds  received  by  defendants  for  trans- 
porting cattle  is  greater  than  the  net  revenue  on  equal  tonnage 
received  by  them  for  transporting  hogs. 

Packing  house  products  and  fresh  and  dressed  meats  include 
almost  the  entire  products  of  live  stock,  and  although  at  the 
same  rate  per  100  pounds  the  traffic  in  packing  house  products 
pays,  above  cost  of  transportation,  a  greater  revenue  than  the 
traffic  in  either  fresh  or  dressed  meats,  defendants  make  no  dif- 
ference in  their  rates  on  that  accoimt.  They  also  charge  the 
same  rates  for  transporting  cattle  that  they  exact  for  transport- 
ing hogs. 

If  cattle  and  hogs  are  considered  together  on  the  one  hand 
and  packing  house  products  and  fresh  and  dressed  meats  on  the 
other  it  will  be  seen  that  after  deducting  mileage  according  to 
payments  made  by  defendants  the  revenue  received  by  them  com- 
pared with  the  paying  and  non-paying  tonnage  hauled  is  greater 
at  the  same  rate  on  live  stock  than  on  the  products  of  live 
stock.  But  expenses  incidental  to  the  transportation  do  not 
apply  equally  to  the  different  classes  of  traffic. 

Although  the  products  of  live  stock  are  shipped  to  some  extent 
from  packing  houses  located  at  some  of  the  intermediate  points 
and  the  local  rate  from  the  river  is  made  the  maximum  for  such 
shipments,  generally  speaking,  the  local  rates  in  question  apply 
to  live  stock  shipped  from  the  intermediate  points  and  products 
of  live  stock  shipped  from  Missouri  River  points  and  South 
St.  Paul,  becauvse  the  bulk  of  tlie  live-stock  shipments  in  ques- 
tion is  from  the  intermediate  points  while  shipments  of  the  prod- 
ucts are  largely  from  the  river  and  South  St.  Paul. 

At  intermediate  stations  where  the  tonnage  of  live  stock 
shipped  is  considerable  defendants  provide,  for  the  accommoda- 
tion of  this  traffic,  cattle  yards,  and,  in  many  instances,  weighing 
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facilities.  This  is  an  expense  that  does  not  apply  to  shipments 
of  the  products;  but,  on  the  other  hand,  the  switching  and  termi- 
nal charges  paid  on  the  products  at  Missouri  River  points  and 
absorl)ed  by  defendants,  although  not  definitely  shown,  are  large, 
and  fully  sufficient,  we  think,  to  offset  terminal  expenses  on  Jive 
stock  at  the  intermediate  shipping  points. 

Apparently,  the  switching  and  terminal  charges  paid  by  de- 
fendants at  Chicago,  when  that  point  is  the  final  destination, 
-are  the  same  whether  the  traffic  is  live  stock  or  the  products  of 
live  stock,  except  that  defendants  pay  26  cents  per  car  for  un- 
loading the  live  stock  and  also  pay  for  cleaning  the  live-stock 
cars,  and  we  understand  that  nearly  all  the  former  traffic  and  a 
large  portion  of  the  latter  is  delivered  at  the  Union  Stock  Yards ; 
but  while  defendants  exact  a  terminal  charge  of  $2  per  car  for 
such  delivery  of  live  stock  they  make  no  terminal  charge  what- 
ever for  such  delivery  of  live-stock  products  when  the  shipments 
are  from  points  west  of  Joliet,  111.  The  latter  point  is  located 
a  short  distance  south-westerly  of  Chicago. 

Another  expense  incidental  to  the  transportation  of  live  stock 
that  does  not  apply  to  the  products  is  that  connected  with  the 
transportation  of  men  who  accompany  the  live-stock  shipments. 
Such  transportation  subjects  defendants  to  some  additional  risk, 
but  we  think  this  risk  is  about  the  only  expense  connected  with 
the  transportation  of  the  men  that  should  be  considered  in  con- 
nection Avith  the  transportation  of  the  live  stock.  These  men 
take  care  of  the  stock  while  in  transit  and  thus  relieve  defendants 
of  duties  they  would  otherwise  have  to  perform,  and  the  carriage 
of  the  men  free  is  incidental  to,  and  cannot  be  considered  sepa- 
rately from,  the  transportation  of  the  live  stock.  But  whatever 
the  expense  to  defendants  thus  caused  may  be,  we  are  convinced 
that  it  is  offset,  and  more  than  offset,  by  the  fact  that  20  per 
cent  or  more  of  the  live-stock  cars  are  returned  to  the  shipping 
points  loaded,  while  refrigerator  cars  are  nearly  always  returned 
empty. 

There  are  a  few  other  differences  in  cost  of  transportation,  but 
they  are  not  very  important  and  have  been  fully  explained  in 
the  findings  of  fact;  we  do  not  deem  it  necessary,  therefore,  to 
notice  them  here  in  detail. 
10  I.  C.  C.  Rep.— 29. 
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After  a  careful  consideration  of  all  matters  disclosed  by  the 
record  we  conclude  that  the  discrimination  complained  of  is  not 
justified  by  difference  to  defendants  in  the  cost  of  transportation. 
And  this  was  the  view  expressed  by  some  of  defendants'  officials. 
The  freight  traffic  manager  of  the  Atchison  Company,  as  herein- 
before stated,  testified  that  from  the  Missouri  Kiver  to  Chicago 
a  12-cent  rate  on  live  stock  is  as  profitable  as  a  rate  of  18^/i 
cents  on  fresh  meat.  But  this  might  be  true  when  applied  to 
transportation  by  the  Atchison  Company  although  not  true  when 
applied  to  transportation  by  some  of  the  other  defendants.  What 
are  called  *  ^out-of-pocket"  expenses,  w^hich  are  paid  by  the  de- 
fendants and  because  of  which  no  charges  in  addition  to  the  regu- 
lar rates  of  transportation  are  exacted  from  shippers,  vary  ac- 
cording to  tlie  variations  in  location  of  defendants'  respective 
lines  of  railway. 

In  making  calculations  concerning  cost  of  transportation  we 
have  endeavored  to  describe  the  general  situation  and  have  not 
attempted  to  give  in  detail  the  differences  that  exist  between 
the  different  lines  operating  in  the  territory  under  consideration ; 
first,  because  it  would  be  impossible  to  state  such  differences  ac- 
curately, and,  second,  because  although  we  think  cost  of  trans- 
portation is  a  very  important  element  we  do  not  consider  it  a 
controlling  element  in  this  case. 

In  detennining  what  the  relation  should  be  between  the  rates 
charged  for  transporting  two  different  freight  articles  value  is 
often  an  important  factor ;  but  this  is  not  alone  because  of  the 
greater  risk  connected  with  the  transportation  of  the  more  valu- 
able article.  Improvements  made  during  recent  years  in  the 
road-beds  and  equipment  of  carriers  have  rendered  the  item  of 
risk  in  many  cases  of  little  consequence.  The  value  of  the  arti- 
cle is  important,  principally,  because  of  its  bearing  upon  the 
value  to  the  shipper  of  the  transportation  service ;  and  the  value 
of  the  service  is,  and  has  always  been  considered  by  carriers,  one 
of  the  important  elements  to  be  considered  when  fixing  the  rates 
to  be  charged  for  transportation.  As  stated  in  the  findings  of 
fact,  live-stock  products,  compared  with  the  live  animals,  are 
about  twice  as  valuable. 

Another  very  important  factor  is  the  relation  existing  between 
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the  articles  transported.  If  the  relation  is  remote,  such  as  that 
between  flour  and  silk,  a  change  of  a  few  cents  per  hundred 
pounds  in  the  rates  charged  for  transporting  one  of  them  may 
not  affect  traffic  in  the  other ;  but  if  the  relation  is  close,  such  as 
that  between  raw  material  on  the  one  hand  and  goods  manufac- 
tured from  that  material  on  the  other,  a  slight  change  in  the  ad- 
justment of  transportation  charges  between  the  two  articles  may 
bo  sufficient  to  close  manufacturing  plants  at  some  points  and 
increase  the  output  of  plants  located  elsewhere.  And  it  is  be- 
cause of  this  difference  that  some  discriminations  made  by  car- 
riers are  justifiable  under  certain  circumstances. 

The  competition  between  live  stock  and  the  products  of  live 
stock  is  very  severe  both  in  the  markets  of  purchase  and  in  the 
markets  of  sale,  and  live  stock  raised  in  the  vicinity  of  the  Mis- 
souri River  is  now  and  for  many  years  has  been  transported  to 
and  slaughtered  at  different  points  in  territory  lying  between 
that  river  and  the  Atlantic  Seaboard.  Packing  houses  at  these 
different  points  have  been  established  and  maintained  under 
rates  of  transportation  which,  generally  speaking,  have  not  been 
higher,  while  in  many  instances  they  have  been  lower,  on  the 
live  stock  than  on  the  products ;  and  the  principle  governing  this 
adjustment,  namely,  that  tJie  rates  on  raw  material  shall  not  be 
greater  than  on  the  products  of  the  material,  has  been  applied  in 
nearly  all  other  cases  of  a  similar  nature.  It  is  therefore  ap- 
parent that  if  the  matters  of  defense  advanced  in  this  case  are 
held  to  justify  the  discrimination  complained  of  many  other  dis- 
criminations of  a  like  nature  may  result 

But  some  of  the  defendants  contend  that  it  is  natural  and 
therefore  proper  for  live  stock  to  be  slaughtered  at  or  near  the 
points  where  it  is  raised.  They  say  that  if  this  is  done  shrink- 
ages in  weights  and  other  waste  that  would  otherwise  result  will 
be  avoided. 

The  record  shows  that  live  stock  shrinks  some  in  weight  while 
in  transit,  and  this  is  naturally  an  advantage  to  the  near-by  mar- 
ket and  one  to  which  it  is  entitled,  but  such  natural  advantage 
does  not  justify  a  discrimination  in  rates  in  favor  of  the  near- 
by market  which  would  otherwise  be  unlawful.  The  record  also 
shows  that  it  is  practicable  to  transport  live  stock  long  distances 
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and  that  this  has  been  done  continuously  for  many  years.  Com- 
missioner Bragg,  in  delivering  the  oi>inion  of  the  Commission  in 
the  Chicago  Board  of  Trade  Case,  supra,  referring  to  the  live- 
stock business,  said :  "A  business  like  that,  involving  the  prepa- 
ration for  and  consumption  of  such  a  large  and  leading  staple 
and  necessary  of  life  as  meat,  with  all  the  competition  tliat  exists 
for  it,  is  too  large  to  be  done  in  a  corner."  AVe  think  this  dictum 
was  true  at  the  time  the  decision  in  that  case  was  rendered  and 
is  true  now,  and  that  the  relations  of  rates  on  these  highly  com- 
petitive kinds  of  traffic  should  not  be  adjusted  with  reference  to 
the  interests  of  any  particular  market  or  markets.  Rates  rela- 
tively just  and  reasonable  should  be  established,  regardless  of 
results  that  may  ensue,  and  the  live  stock  should  be  allowed  to 
go  wherever  it  will  under  such  circumstances. 

Several  of  defendants'  officers  gave  testimony  concerning  the 
relation  that  should  exist  between  the  rates  on  live  stock  and  its 
products,  and,  with  the  exception  of  the  president  of  the  Chicago 
Great  Western  Company,  expressed  the  opinion  that,  as  a  gen- 
eral proposition,  the  rates  on  the  former  traffic  should  not  be 
higher  than  on  the  latter,  while  some  of  them  said  the  ratca  on 
the  manufactured  product  should  be  higher  than  on  the  raw 
material.  But  they  stated  that  the  rates  on  live-stock  products, 
provided  for  in  the  contract  aforesaid,  are  unreasonably  low; 
that  they  had  no  voice  in  making  such  rates,  but  were  compelled 
to  accept  them  in  order  to  secure  a  fair  share  of  the  traffic ;  that 
the  carriers  represented  by  them  respectively  would  suffer  great 
loss  if  compelled  to  establish  corresponding  rates  on  live  stock; 
and  that,  therefore,  they  believed  the  discrimination  complained 
of,  so  far  as  it  relates  to  such  carriers,  is  justifiable.  The  presi- 
dent of  the  Chicago  Great  AVestern  stated  that  his  company  en- 
tered into  the  contract  for  the  purpose  of  securing  more  of  the 
traffic  in  the  live-stock  products  than  it  had  previously  been  able 
to  obtain.  It  is  therefore  evident  that,  as  regards  responsibility 
for  the  discrimination  under  consideration,  the  position  of  the 
Chicago  Great  Western  Ccmpany  is  somewhat  different  from 
that  of  the  other  defendants. 

It  is  undoubtedly  true  that  the  Chicago  Great  Western  Com- 
pany had  a  right  to  change  its  rate  on  packing  house  products 
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for  the  purpose  of  increasing  its  business,  but  that  right  is  quali- 
fied by  the  prohibition  that  that  company  shall  not  unduly  dis- 
criminate against  another  kind  of  traffic ;  and  when  that  company 
established  and  put  in  force  from  Kansas  City  and  St.  Joseph 
to  Chicago  rates  on  the  products  of  live  stock  that  were  lower 
than  rates  it  was  then  exacting  between  the  same  points  on  livo 
stock  it  unduly  discriminated  against  the  latter  traffic.  This 
conclusion  is  based  upon  all  the  circumstances  and  conditions 
surrounding  the  transportiition  of  and  the  relation  existing  be- 
tween these  two  classes  of  traffic,  which  have  been  fully  explained 
above  and  need  not  be  repeated  here.  As  it  appears  to  us,  a  con- 
trary holding  would  be  equivalent  to  saying  that  a  quasi-public 
servant  may  use  its  franchise  for  the  purpose  of  building  up  some 
markets  and  destroying  others,  if  in  its  judgment  its  stockholders 
will  be  benefited  by  such  action.  The  large  interests  affected, 
the  immense  amount  of  money  invested,  the  many  live-stock 
markets  and  packing  centers  that  have  been  built  up  and  main- 
tained under  the  former  relation  of  rates,  and  the  injury  that 
will  result  if^the  change  in  that  relation  is  permitted  to  continue, 
amply  warrant  the  conclusion  that  the  discrimination  in  question 
is  not  justified  by  the  desire  of  the  Chicago  Great  Western  Com- 
pany to  benefit  its  stockholders  by  increasing  its  business. 

Having  held  that  the  action  of  the  Chicago  Great  Western 
Company  in  reducing  the  rate  on  the  products  from  Kansas  City 
and  St.  Joseph  without  making  corresponding  reductions  in  the 
live-stock  rate  was  unlawful,  the  like  ruling  must  be  made  as  to 
the  other  defendants  who  have  followed  that  company  in  making 
the  disparity  complained  of  effective.  The  rate  on  the  products 
was  reduced  from  the  other  Missouri  River  points  and  South  St. 
Paul  because  it  had  been  reduced  from  Kansas  City  and  St. 
Joseph  and  reduced  from  the  intermediate  points  because  it  had 
been  reduced  from  the  river,  and  all  the  defendants  have  been 
and  are  practicing  at  these  various  points  an  unlawful  discrimi- 
nation against  live-stock  ti'iiffic  Therefore,  whether  the  unlaw- 
ful practice  was  begun  by  one  or  by  another  is  not  a  matter  of 
great  importance.  It  is  apparent  that  should  we  issue  an  order 
only  against  the  Chicago  Great  Western  requiring  it  to  restore 
the  former  relation  of  rates  and  the  order  should  be  complied 
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with,  the  principal  ground  of  justification  now  advanced  by  the 
otl  ^r  defendants  would  be  removed ;  and  unless  such  action  of 
the  Chicago  Great  Western  were  followed  by  the  other  defend- 
ants it  would  become  necessary  to  issue  another  order  against 
the  latter.  Moreover,  higher  rates  on  live  stock  were  being 
charged  by  a  number  of  the  other  defendants  as  well  as  the  Chi- 
cago Great  Western  before  the  Chicago  Great  Western  contract 
was  made  and  at  the  time  the  complaint  was  filed. 

The  defendants  operating  between  South  St.  Paul  and  Chi- 
cago contend  that  if  rates  on  live  stock  from  points  in  Minnesota 
intermediate  between  South  St  Paul  and  Chicago  are  reduced 
to  Chicago  the  Minnesota  Commission  will  make  corresponding 
reductions  from  such  Minnesota  points  to  South  St.  Paul.  This 
contention  was  supported  by  testimony  of  a  member  of  that 
commission,  who  stated  that,  in  his  opinion,  the  present  adjust- 
ment of  live-stock  rates,  as  between  South  St.  Paul  and  Chicago, 
is  fair,  and  that,  tlierefore,  any  reduction  to  Chicago,  unless  fol- 
lowed by  a  corresponding  reduction  to  South  St.  Paul,  would 
make  the  relation  unequal.  If  such  relation  is  now  just  (cou- 
ceming  which  we  express  no  opinion)  and  in  complying  with 
any  order  that  may  be  made  in  this  case  these  defendants  reduce 
the  rates  to  Chicago,  corresponding  reductions  to  South  St  Paul 
should  of  course  be  made.  This  also  applies  to  similar  conten- 
tions of  the  interveners  representing  interests  at  points  on  the 
Missouri  River. 

The  defendant,  the  St  Louis  &  San  Francisco  Kailroad  Com- 
pany, is  not  engaged  in  the  carriage  of  live  stock  to  Chicago^  and 
as  to  it  the  complaint  should  be  dismissed.  The  formal  order 
will  also  show  the  dismissal  of  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  heretofore  allowed  upon  motion  of  com- 
plainant's counsel.  As  to  the  other  defendants  an  order  will  be 
entered,  in  accordance  with  the  conclusions  above  expressed,  re- 
quiring them  to  cease  and  desist  from  making  any  higher  charge 
for  the  transportation  of  live  stock  than  they  contemporaneously 
enforce  for  the  carriage  of  products  of  live  stock,  between  tlio 
points  involved  in  this  case. 
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Knapp^  Chairman  (concurring)  : 

While  I  agree  with  nearly  everything  said  in  the  foregoing 
report  and  opinion,  I  feel  bound  to  express  my  doubt  whether 
the  action  of  the  Chicago  Great  Western  did  not,  as  r^ards  the 
other  carriers,  introduce  a  competitive  condition  which  creates 
or  justifies  an  exception  to  the  general  rule.  To  my  mind  the 
<;ompetition  brought  about  by  that  action  is  not  easily  distin- 
guishable in  legal  effect  from  the  competition  which  the  Supreme 
Court  in  various  decisions  has  held  a  valid  excuse  for  discrim- 
inations claimed  to  be  unlawful.  Nor  is  it  altogether  clear  to 
me  that  any  order  which  the  Commission  has  authority  to  make 
in  this  proceeding  is  likely  on  the  whole  to  promote  the  public 
advantage.  Nevertheless  1  am  so  unwilling,  even  under  the  cir- 
<jumstances  here  disclosed,  to  sanction  a  rate  adjustment  which 
I  regard  as  fundamentally  wrong,  and  which  if  permitted  in 
this  caae  would  in  my  judgment  establish  a  dangerous  precedent, 
that  I  am  constrained  to  concur  in  the  findings  and  conclusions 
of  ray  associates. 
10  I.  C.  C.  Rep. 


456  INTEBSTATE  COSIMEBCE  UKI'OKTS. 


No.  741. 

MEESHON,  SCnUETTE,  PARKER  &  COMPANY 

V. 

THE  CENTRAL  RAILROAD  COMPANY  OF  NEW  JER- 
SEY and  THE  PENNSYLVANIA  RAILROAD  COM- 
PANY. 


Decided  January  IS,  1005, 


Defendants'   rates   for   transporting  lumber  in  carloads  to  points  on  the- 
New  York  &  Ix)ng  Branch  Railroad  are  made  by  adding  to  the  rate 
to  Now  York,  N.  Y.,  an  arbitrary  charge  of  5  cents  per  100  pounds 
when   the   shipping  point  is  Saginaw,  Mich.,  but  only  2  cents  per  lOO 
pounds  when  the  shipping  point  is   Buffalo,   N.   Y.     Water  competi- 
tion between  Buffalo  and  New  York  nffocts  the  rates  to  New  York,, 
but  it  juj»tifies  no  wider  difference  in  the  rates  from  Saginaw  and  Buf- 
falo to  these  interior  destinations  than  exists  in  the  rates  from  these 
shipping  points  to  New  York.     Held,  That  the  discrimination  is  un- 
due and  in  violation  of  the  Act  to  regulate  commerce. 

Ilumphrey  d'  Grant  for  complainant-. 

Francis  I.  Go  wen  and  Geo,  V.  Masse  y  for  Pennsylvania- 
Railroad  Company. 

R,  \V,  de  Forest  for  Central  Railroad  Company  of  New  Jer- 
sey. , 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

The  complainant  is  a  corporation  engaged  in  the  manufacture 
of  lumber  at  Saginaw  in  the  State  of  ^Michigan.  It  does  not  cut 
lumb(*r  from  the  log,  hut  buys  it  in  the  rough  from  various  mills 
on  the  Georgian  Bay  and  at  various  other  lake  points,  transports 
it  by  water  to  its  mills  at  Saginaw,  and  there  manufactures  it 
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into  various  kinds  of  dressed  and  finished  lumber.  The  product 
is  shipped  by  rail  to  different  destinations,  largely  in  the  east^ 
one-half  being  sold  east  of  Pittsburg.  Extensive  plants  engaged 
in  the  same  business  as  the  complainant  are  located  at  Buffalo 
and  Tonawanda,  New  York.  These  mills  purchase  their  rough 
lumber  in  the  same  markets,  transport  it  by  water  to  theii*  mills 
at  a  cost  of  about  25  cents  per  thousand  feet  more  than  the  cost 
to  the  complainant,  manufacture  it  into  the  same  product,  and 
sell  that  product  in  the  same  markets  with  the  complainant 

The  defendants  are  interstate  carriers  and  transport  the  prod- 
uct of  the  complainant's  mills  from  Saginaw  and  also  from  com- 
peting mills  at  Buffalo  and  Tonawanda  to  New  York  and  to 
points  on  the  New  York  &  Long  Branch  Railroad  in  the  state  of 
New  Jersey. 

The  rate  on  lumber,  including  the  product  of  the  complain- 
ant's mills  from  Saginaw  to  New  York  is  21  cents  per 
100  pounds  and  the  rate  from  Buffalo  15  cents  per  100  pounds. 
To  points  on  the  New  York  &  Long  Branch  Railroad  the  rate 
from  Saginaw  is  5  cents  above  the  New  York  rate,  while  the 
rate  from  Buffalo  is  but  2  cents  above  that  rate.  The  complain- 
ant insists  that  the  same  arbitrary  above  New  York  should  ap- 
ply in  case  of  both  Buffalo  and  Saginaw,  and  that  is  the  ques- 
tion presented  for  decision  in  this  proceeding. 

One  cent  per  hundred  pounds  equals  approximately  20  cents 
per  thousand  feet  as  applied  to  the  lumber  handled  by  the  com- 
plainant. It  will  be  seen,  therefore,  that  in  the  matter  of  trans- 
portation the  manufacturer  at  Buffalo  has  a  considerable  advan- 
tage over  the  manufacturer  at  Saginaw  in  the  rate  to  New  York, 
for  while  it  costs  the  Buffalo  mill  25  cents  per  thousand  feet 
more  from  the  point  of  origin  to  the  point  of  manufacture  it 
costs  the  Saginaw  mill  something  over  $1.00  more  per  thousand 
from  the  point  of  manufacture  to  the  point  of  consumption. 
When  this  difference  in  the  cost  of  transportation  is  further 
increased  by  3  cents  per  hundred  pounds  as  it  is  to  points  on  the 
New  York  &  Long  Branch  Railroad  the  manufacturer  at  Sagi- 
naw finds  it  almost  impossible  to  compete  with  Buffalo.  The 
testimony  in  this  case  shows  and  we  find  that  this  adjustment  of 
10  I.  C.  C.  Rep. 
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rates  has  largely  excluded  Michigan  dealers  from  the  territory 
in  question. 

An  examination  of  the  tariffs  shows  that  in  case  of  all  other 
commodities  the  rates  to  points  on  the  New  York  &  Long 
Branch  Railroad  from  Michigan  are  5  cents  above  the  rate  to 
Xew  York  and  from  Buffalo  also  5  cents  above  the  rate  to  New 
York.  So  far  as  this  record  shows  and  so  far  as  we  can  ascer- 
tain, lumber  is  the  only  conmaodity  on  which  the  arbitrary  is 
different  Careful  examination  of  this  record  fails  to  disclose 
any  legitimate  reason  for  that  difference  at  the  present  time. 

No  excuse  can  be  alleged  on  the  score  of  distance  since  Buffalo 
has  apparently  a  somewhat  less  advantage  over  Saginaw  in  this 
respect  to  points  on  the  New  York  &  Long  Branch  Railroad  than 
to  New  York.  New  England  destinations  take  an  arbitrary  of 
2  cents  above  the  New  York  rate  from  both  Saginaw  and  Buf- 
falo. To  Philadelphia  the  Saginaw  rate  is  2  cents  less  than  to 
New  York  while  the  Buffalo  rate  is  the  same.  There  seems  to 
be  no  reason,  therefore,  on  the  score  of  location  for  increasing 
the  difference  by  3  cents  to  these  particular  points ;  nor  can  we 
fairly  assume  that  the  relation  to  these  few  points  is  right,  and 
-wrong  everywhere  else. 

The  defendants  set  forth  in  their  answer  that  the  discrimina- 
tion was  due  to  water  competition  and  imdertook  in  some  meas- 
Tire  to  justify  that  claim  upon  the  hearing;  but  it  is  evident  on 
the  admitted  facts  that  it  can  have  no  foundation.  There  is 
active  water  competition  in  the  transportation  of  lumber  be- 
tween Buffalo  and  New  York  and  this  competition  *in  conse- 
quence affects  the  rate  from  Buffalo  to  New  York.  There  is 
no  communication  by  water  between  Buffalo  and  points  on  the 
New  York  &  Long  Branch  Railroad ;  lumber  moving  from  Buf- 
falo by  boat  for  those  stations  would  be  taken  to  New  York, 
there  placed  upon  the  cars  and  transported  by  rail  to  destina- 
tion. In  other  words  the  effect  of  water  competition  is  ex- 
hausted when  the  lumber  reaches  New  York  and  can  justify  no 
wider  difference  in  rate  at  these  interior  points  than  exists  at 
New  York  itself. 

It  fairly  appears  from  the  testimony  that  the  present  relation  ' 
in  rates  grew  out  of  some  condition  which  existed  when  the  New 
York  &  Long  Branch  Railroad  was  operated  as  a  separate  prop- 
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*erty.  To-day  it  is  jointly  controlled  by  the  Pennsylvania  Rail- 
road and  the  Central  of  ]N^ew  Jersey.  The  representative  of  the 
latter  company  said  in  substance  that  he  could  give  no  good 
reason  for  a  continuance  of  the  relation  at  the  present  time; 
none  appears  in  this  record  and  we  find,  therefore,  that  the  dis- 
<;rimination  is  undue. 

Conclusions. 

Upon  the  foregoing  findings  of  fact  the  complainant  is  en- 
titled to  an  order  requiring  the  defendants  to  cease  and  desist 
from  maintaining  the  present  relation  of  rates.  The  rate  from 
Saginaw  should  exceed  that  from  Buffalo  by  the  same  arbitrary 
^bove  the  rate  to  New  York  points.  This  discrimination  can 
be  corrected  either  by  raising  the  rate  from  Buffalo  or  by  lower- 
ing that  from  Saginaw  and  it  is,  therefore,  possible  that  the 
•effect  of  our  conclusion  may  be  to  increase  the  rate  on  lumber  to 
points  upon  the  New  York  &  Long  Branch  Railroad.  This,  how- 
ever, seems  to  be  no  good  reason  why  the  above  conclusion  should 
not  be  reached.  If  the  rate  when  adjusted  is  too  high  it  should 
be  reduced  from  both  points. 
10  I.  C.  C.  Rep. 
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No.  790. 

THE  LEHMAN-HIGGIT^^SON  GROCER  COMPANY? 
THE  WICHITA  WHOLESALE  GROCERY  COM- 
PANY; THE  AYLESBURY  MERCANTILE  COM- 
PANY, and  W.  E.  JETT  and  FRANK  C.  WOOD,  Co- 
Partners  Doinj;  Business  under  the  Name  and  Style  of 
JETT  &  WOOD, 

V, 

THE  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY;  THE  CHICAGO,  ROCK  ISLAND  & 
PACIFIC  RAILWAY  CO^klPANY;  THE  ST.  LOUIS 
&  SAN  FRANCISCO  RAILROAD  COMPANY;  THE 
MISSOURI  PACIFIC  RAILWAY  COMPANY ;  THE 
ILLINOIS  CENTRAL  RAILROAD  COMPANY; 
THE  ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTH- 
ERN RAILWAY  COMPANY;  and  THE  TEXAS  & 
PACIFIC  RAILWAY  COMPANY. 


RYLEY-WILSON   GROCER  COMPANY  and   NAVE-Mc- 
CORD  MERCANTILE  COMPANY,  Interveners. 


Decided  January  17,  1005. 


Complainants  alleged  that  defendants,  having  in  effect  on  sugar  in  car- 
loads from  New  Orleans,  rates  per  hundred  pounds  which  were  25 
cents  to  Wichita  and  20  cents  to  Kansas  City  and  other  Missouri 
River  points,  increased  those  rates  to  47  cents  to  Wichita  and  32 
cents  to  Missouri  River  points,  thereby  increasing  the  differential  as 
between  Wichita  and  Kansas  City  from  5  cents  to  15  cents  per  hun- 
dred pounds,  and  that  the  new  rates  were,  as  against  Wichita,  unjust 
and  unreasonable  in  themselves  and  relatively;  and  it  was  further 
alleged  that  new  advanced  rates  from  other  points  of  origin  imposed 
the  same  differential  as  between  Wichita  and  Kansas  City,  and  that, 
as  against  Wicniia,  those  rates  were  also  unlawful.  Wichita  and 
Kansas  City  compete  for  the  sale  of  sugar  in  common  competitive 
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territory.  The  competitive  conditions  applying  in  the  transportation 
of  this  traffic  to  Wichita  and  Kansas  City  are  stated  and  found  not 
to  justify  the  15-cent  differential  against  Wichita,  and  the  existing 
rates  to  Wichita  are  excessive.     Held: 

1.  That  the  rate  of  47  cents  on  sugar  from  New  Orleans  to 
Wichita  is  unreasonahle. 

2.  That  the  present  differential  of  15  cents  applied  at  Wichita 
above  Kansas  City  on  shipments  of  sugar  from  the  Atlantic  Seaboard 
and  New  Orleans  subjects  Wichita  to  undue  discrimination;  and  such 
differential  should  not  be  more  than  8  cents  per  lUO  pounds. 

3.  That  as  to  traffic  passing  through  Wichita  to  Kansas  City  the 
rule  laid  down  in  Johnston-Larimer  D.  Co.  v.  A.,  T.  d  8.  F.  Ry.  Co,  6  I. 
C.  C.  Rep.  686,  forbidding  any  higher  charge  to  Wichita  than  to  Kansas 
City  on  shipments  from  Galveston,  is,  in  the  light  of  decisions  of  the 
United  States  Supreme  Court,  no  longer  applicable,  and  defendants 
operating  lines  through  Wichita  to  Kansas  City  are  not  prohibited 
from  charging  a  higher  rate  on  sugar  to  Wichita  than  to  Kansas  City 
so  long  as  the  Wichita  rate  is  reasonable. 

A.  E,  Helm  and  T,  F,  Oarver  for  complainants. 
liohert  Dunlap  for  A.,  T.  &  S.  F.  Ry.  Co. 
J.  G.  Egan  for  St  L.  &  S.  F.  R  R.  Co. 
W.  T.  Rankin  for  C,  R.  I.  &  P.  Ry.  Co. 
Henry  G.  Herbel  for  Mo.  Pac.  Ry.  Co.,  St.  L.,  I.  M.  &  S. 
Ry.  Co.,  and  Tex.  &  Pac.  Ry.  Co. 

Ed,  Baxter  and  S,  F,  Andrews  for  111.  Cent  R.  R.  Co. 
W.  P.  Trickett  and  F.  ^Y.  Maxwell  for  Interveners. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

On  December  22,  1904,  the  Lehman-Higginson  Grocer  Com- 
pany and  four  other  firms  engaged  in  the  wholesale  grocery 
lousiness  at  Wichita,  Kansas,  filed  with  the  Commission  a  com- 
plaint against  the  Atchison,  Topeka  &  Santa  Fe  Railway  Conv- 
pany  and  certain  other  railway  companies  alleging  that  tli» 
rates  on  sugar  were  at  that  time  in  carloads  from  New  Orleans, 
Louisiana,  to  Wichita,  Kansas,  25  cents  per  hundred  pounds 
and  to  Kansas  City  and  other  Missouri  River  points  20  cents; 
that  on  January  1,  1905,  the  defendants  proposed  to  put  in  ef- 
fect rates  from  New  Orleans,  to  Wichita  of  47  cents  per  hun- 
<lred  pounds  and  to  Kansas  City  of  32  cents  per  hundred 
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pounds;  that  this  increased  the  difference  in  rates  on  this  com- 
modity from  Xew  Orleans  to  Kansas  City  as  compared  with 
Wichita  from  5  cents  per  hundred  pounds  to  15  cents  per  hun- 
dred pounds,  and  that  the  proposed  rates  were  unjust  and  un- 
reasonable in  themselves  and  relatively. 

The  petition  further  alleged  that  the  defendants  proposed  to 
make  advances  on  sugar  from  other  points  of  origin,  recogniz- 
ing the  same  differential  of  15  cents  between  Kansas  City  and 
Wichita ;  that  this  sugar  in  passing  from  Xew  Orleans  or  from 
the  Atlantic  seaboard  by  ocean  and  rail  via  the  Gulf  ports- 
would  be  transported  by  some  of  the  defendants  through  Wichita 
en  route  to  Kansas  City  and  by  others  of  the  defendants  to  both 
W^ichita  and  Kansas  City  at  approximately  the  same  cost;  that 
the  proposed  rates  would  be  unreasonable  in  themselves  and 
that  maintenance  of  a  higher  rate  at  Wichita  was  in  violation  of 
sections  3  and  4  of  the  Act  to  regulate  commerce. 

The  petition  also  called  attention  to  the  case  Johnston-Lar- 
imer Dry  Goods  Company  v.  Atchison,  Topeka  &  Santa  Fe  liy. 
Co.,  decided  by  the  Commission  May  12,  189G,  and  reported  in 
6  I.  C.  C.  Kep.  568,  in  which  it  was  held  that  no  higher  rate 
should  be  charged  at  Wichita  than  was  applied  at  the  Missouri 
River  on  traffic  from  Galveston  through  Wichita. 

The  petition  asked  that  the  Commission  request  the  attorney 
general  to  institute  proceedings  under  the  so-called  Elkins  Bill^ 
approved  February  19,  1903,  to  enjoin  the  defendants  from 
maintaining  the  discrimination  which  would  be  worked  against 
the  complainants  located  at  the  city  of  Wichita. 

The  statute  in  question  provides,  "That  whenever  the  Interstate 
Commerce  Commission  shall  have  reasonable  ground  for  belief 
that  any  common  carrier,  ...  is  committing  any  discrimina- 
tion forbidden  by  law''  a  proceeding  may  be  begun  in  the  circuit 
court.  We  were  not  altogether  clear  whether  the  discriniination 
set  forth  in  the  complaint  was  such  a  discrimination  as  that  con- 
templated in  the  statute  referred  to,  but  assuming  that  it  was,  it 
seemed  to  us  that  we  could  hardly  say  without  hearing  the  car- 
riers that  there  was  reasonable  ground  for  belief  that  the  rela- 
tion in  rates  which  it  was  proposed  to  establish  on  January  1^ 
would   create   an   unjust   discrimination   against   the   city   of 
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Wichita  and,  therefore,  against  the  complainants.  It  was, 
therefore,  ordered  that  the  petition  be  treated  as  a  formal  com- 
plaint, that  the  carriers  be  required  to  file  answers  forthwith 
and  that  the  matter  be  set  down  for  speedy  hearing.  In  ac- 
cordance with  this  order  the  defendants  answered  and  a  hearing 
was  held  at  Chicago  December  29  and  30,  the  various  parties 
interested  being  allowed  until  January  10,  for  the  filing  of 
briefs.  Jobbers  at  Kansas  City  and  on  the  Missouri  River 
were  allowed  to  intervene  and  have  been  duly  heard  in  the 
premises. 

The  questions  presented,  as  we  construe  the  record,  are: 

First.  The  reasonableness  of  the  present  rates  to  Wichita. 

Second.  The  reasonableness  of  the  15-cent  differential  at 
Wichita  above  Kansas  City. 

Third.  The  law^fulness  of  higher  rates  to  Wichita  than  are 
made  to  Kansas  City  by  those  lines  which  either  transport  traf- 
fic through  Wichita  or  serve  both  Wichita  and  Kansas  City. 

While  the  petition  did  not  ask  the  institution  of  a  suit 
to  restrain  the  proposed  rates  at  Wichita  upon  the  ground 
that  they  would  be  unreasonable,  since  no  such  suit  could 
be  brought  under  the  statute  invoked,  it  did  allege  the 
unreasonableness  of  those  rates  and  that  allegation  has  been 
traversed  by  the  answers  of  the  deiendants.  At  the  same  time 
no  testimony  has  been  introduced  with  special  reference  to  that 
point;  the  complainants  are  only  interested  in  the  reasonable- 
ness of  these  rates  to  the  extent  that  this  may  be  involved  in 
securing  a  just  relation  of  rates  between  Kansas  City  and 
Wichita,  and  we  have  only  considered  the  inherent  reasonable- 
ness of  all  these  rates  in  that  aspect. 

The  interest  of  these  complainants  is  manifest.  They  are 
wholesale  grocers  at  Wichita.  In  the  jobbing  of  groceries, 
sugar  is  what  is  termed  a  "leader."  Unless  the  jobber  can  sell 
his  customers  this  commodity,  he  cannot  ordinarily  obtain  theii 
other  business,  and  largely  for  this  reason  it  is  sold  upon  a  very 
narrow  margin.  The  difference  in  the  freight  rate  to  Wichita 
and  Kansas  City  determines  the  relative  price  at  which  compet- 
ing jobbers  located  at  these  two  points  can  own  their  supplies  of 
sugar.  While  the  carriers  are  interested  in  the  adjustment  of 
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these  rates,  the  jobber  is  even  more  vitally  concerned  and  seems 
to  have  borne  a  leading  part  in  this  contest 

It  may  be  instructive,  before  inquiring  what  rates  have  actu- 
ally prevailed,  to  consider  the  general  situation.  The  sugar 
consumed  in  the  United  States  is  mainly  refined  upon  the  At- 
lantic seaboard.  Since  1900,  sugar  in  the  Official  Classifica- 
tion has  been,  in  carloads,  5th  class,  and  the  regular  5th  class 
rate  from  New  York  to  East  St.  Louis  has  been  35  cents  per 
hundred  pounds.  The  Mississippi  River  is  a  basing  line,  rates 
beyond  being  made  by  adding  the  full  local  to  the  rate  up  to  the 
]\[ississippi.  The  carload  class  rate  between  East  St  Louis 
and  Kansas  City  on  sugar  has  been  22  cents  per  hundred 
pounds  and  in  theory,  therefore,  the  Kansas  City  rate  from 
?Tew  York  has  been  35  cents  plus  22  cents,  or  57  cents  per 
hundred  pounds. 

The  Missouri  River  forms  a  second  basing  line,  rates  beyond 
being  again  made  by  adding  the  full  local  rate  to  the  rate  up  to 
the  Missouri.  Of  late  the  carload  rate  on  sugar  from  Kansas 
City  to  Wichita  and  corresponding  interior  jobbing  towns  has 
been  15  cents  per  hundred  pounds.  It  was  formerly  much 
higher,  but  interior  Kansas  jobbers  applied  to  the  Railroad 
'  Commission  of  the  State  of  Kansas,  which  put  in  effect  some 
12  years  ago  this  15-cent  rate,  and  since  then,  in  theory,  the 
Wichita  rate  has  been  made  by  adding  15  cents  to  the  Kansas 
City  rate,  making  the  total  rate  from  New  York  72  cents. 

Sugar  from  New  York  may  reach  both  Kansas  City  and 
Wichita  by  other  routes  than  the  all-rail  route  over  which  the 
above  rates  apply.  There  is  what  is  known  as  the  lake-and- 
rail  route,  via  rail  from  New  York  to  Buffalo,  or  some  eastern 
port  on  the  Great  Lakes,  from  there  by  water  to  some  western 
port,  and  thence  again  by  rail  to  destination.  It  is  also  trans- 
ported by  sea  and  rail,  going  from  New  York  to  Norfolk  or 
some  other  east  Atlantic  port  and  from  thence  by  rail  to  des- 
tination. By  all  these  routes  the  sugar  passes  through  the 
Missouri  River  en  route  for  AVichita,  and  there  is  no  apparent 
reason  why  the  additional  cost  of  transportation  from  the  Mis- 
souri River  to  Wichita  should  differ,  whether  the  traffic  reaches 
.the  Missouri  River  all-rail,  or  by  lake  and  rail,  or  by  sea  and 
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Tail.  Shippers  ordinarily  prefer  the  all-rail  route  at  the  same 
price  and  in  order  to  divide  the  traffic  between  these  three  pos- 
sible routes,  it  is  necessary  to  accord  the  part  water  routes  a  dif- 
ferential below  the  all-rail  routes.  That  differential  is  4  cents 
in  case  of  ocean  and  rail  via  the  Atlantic  ports  in  both  carloads 
and  less  than  carloads;  it  is  5  cents  in  carloads,  and  4  cents  in 
less  than  carloads  via  lake  and  rail,  the  same  differential  apply- 
ing both  at  the  Missouri  River  and  at  Wichita. 

It  will  be  seen  that  under  this  scheme  of  rate-making  the 
wholesaler  at  a  basing  point  enjoys  over  his  competitor  at  an- 
other basing  point  whatever  advantage  can  be  derived  from  the 
difference  between  the  carload  and  the  less  than  carload  rate.  The 
•carload  rate  from  East  St.  Louis  to  Kansas  City,  as  already 
stated,  has  been  22  cents,  the  less  than  carload  rate  27  cents. 
The  Kansas  City  jobber  and  the  St.  Louis  jobber  own  their 
sugar  at  the  same  price  at  St.  Louis.  The  distribution  of  this 
sugar  is  necessarily  under  the  less  than  carload  rate.  Now  the 
Kansas  City  jobber  transports  his  sugar  from  St.  Louis  to  Kan- 
sas City  for  22  cents  while  the  St  Louis  jobber  pays  the  less 
than  carload  rate  of  27  cents.  It  follows  that  the  Kansas  City 
wholesaler  can  send  sugar  back  upon  equal  terms  with  his  com- 
petitor at  St.  Louis  into  such  territory  as  can  be  reached  by  a 
less  than  carload  rate  of  5  cents  and  no  farther.  The  carload 
Tate  from  Kansas  City  to  Wichita  has  been  15  cents,  the  less 
than  carload  rate  20  cents,  which  permits  the  jobber  at  Wich- 
ita to  operate  as  against  the  jobber  at  Kansas  City  only  so  far 
to  the  east  as  a  less  than  carload  rate  of  5  cents  will  reach.  It 
may  be  stated  here  that  on  September  25,  1904,  the  less  than 
•carload  rate  from  Kansas  City  was  increased  to  25  cents,  there- 
l)y  adding  to  the  territory  into  which  the  Wichita  wholesaler 
•can  come  towards  the  east. 

Kansas  City  jobbers  urge  that  the  same  method  of  construct- 
ing rates  which  applies  against  them  in  favor  of  St.  Louis 
•ought  to  apply  against  Wichita  in  favor  of  Kansas  City,  and 
if  the  conditions  were  exactly  those  above  assumed,  it  is  diffi- 
<jult  to  see  how  there  could  be  any  escape  from  this  conclusion. 
If  sugar  did  originate  exclusively  at  Xew  York  and  if  the  all- 
rail  rates  on  sugar  to  East  St  Louis  and  Kansas  City  were 
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made  by  taking  the  sum  of  the  locals,  why  should  not,  upon  the 
same  principle,  the  rate  be  made  to  Wichita  by  adding  the  full 
carload  local  to  Wichita?  St.  Louis  enjoys  an  advantage  in. 
distance  over  Kansas  City,  which  is  recognized.  Kansas  City 
enjoys  a  similar  advantage  in  distance  over  Wichita,  which 
should  in  the  same  w^ay  be  recognized.  This  Commission  haa 
frequently  questioned  the  propriety  of  establishing  a  base  line 
for  the  purpose  of  building  up  rates  in  this  manner,  but  that 
custom  has  been  universal  in  this  territory.  Commercial  condi- 
tions have  adapted  themselves  to  it  and  we  should  hardly  feel 
warranted  in  disturbing  those  conditions  without  further  con- 
sideration than  can  be  given  the  matter  here.  The  fact  that  there 
is  competition  by  different  routes  from  New  York  via  lake  and 
rail,  and  via  ocean  and  rail  through  the  Atlantic  ports  does  not 
apparently  alter  the  situation,  since  the  same  competition  exists 
at  the  Missouri  River,  and  its  effect  is  exhausted  when  the  Mis- 
souri River  is  reached. 

But  the  conditions  above  assumed  do  not  in  fact  exist 
First.  There  is  still  another  route  by  which  this  traffic  may 
pass  from  the  Atlantic  seaboard  to  the  Missouri  River,  namely,, 
by  ocean  to  Xew  Orleans  or  Galveston  and  thence  by  rail. 
When  the  traffic  reaches  New  Orleans  it  is  about  equally  dis- 
tant from  Kanas  City  and  Wichita ;  so  that  by  this  route  Kan- 
sas City  enjoys  no  advantage  in  point  of  distance.  It  does 
enjoy  this  advantage :  Water  <;ompetition  determines  the  rate 
from  New  Orleans  to  Memphis  and  St.  Louis  and  this  tends  to- 
reduce  the  rate  to  Kansas  City  as  compared  with  Wichita* 
On  the  other  hand,  w^hen  the  traffic  comes  via  Galveston,  the  rail 
haul  to  Wichita  is  in  all  cases  considerably  less  than  to  Kansas 
City.  Two  lines,  the  Atchison,  Topeka  &  Santa  Fe  and  the  Rock 
Island  would  transport  it  through  Wichita,  or  that  in  substance^ 
and  the  distance  would  be  about  225  miles  shorter.  Here,  there- 
fore, is  a  competitive  factor  which  tends  to  break  down  the  full 
differential  at  Wichita. 

Second.  Sugar  consumed  in  the  United  States  does  not  all 
originate  on  the  Atlantic  seaboard.  A  very  considerable  quan- 
tity is  njrown  and  refined  in  the  Southern  States,  and  New  Or- 
leans may  be  taken  as  the  principal  point  of  this  production* 
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Testimony  in  this  case  showed  that  75  per  cent  of  the  sugar 
brought  into  Kansas  City  originated  at  New  Orleans.  The 
Mississippi  River  fixes  the  rtfte  on  this  sugar  to  Memphis  and 
East  St.  Louis,  but  the  rail  distance  to  Kansas  City  via  Memphis 
is  considerably  less  than  via  East  St  Louis,  and  this  tends  to  re- 
duce the  cost  of  transportation  and  the  rate  via  this  route  as  com- 
pared w^ith  the  route  to  St  Louis  and  from  thence  to  Kansas 
City.  In  other  words,  the  tendency  is  to  reduce  the  difference  in 
rates  between  Kansas  City  and  East  St  Louis  below  the  full  lo- 
cal of  22  cents.  In  like  manner  the  distance  from  New  Orleans 
by  rail  to  Kansas  City  and  to  Wichita  is  approximately  the 
same  and  the  cost  of  transporting  sugar  to  these  two  points  is 
substantially  the  same.  Kansas  City  still  has  the  benefit  of 
Mississippi  River  competition  as  far  north  as  Memphis,  but  the 
effect  of  this  is  comparatively  slight.  The  tendency  of  this 
situation  is  to  produce  substantially  the  same  rate  at  Wichita 
and  Kansas  City,  or,  in  other  words,  to  break  down  the  main- 
tenance of  the  full  differential  between  those  points.  While 
Kansas  City  has  an  advantage  of  location  wuth  respect  to  sugar 
refined  upon  the  Atlantic  seaboard,  it  has  no  such  advantage 
with  respect  to  that  grown  and  refined  on  the  Gulf  of  Mexico. 

Third.  Sugar  is  also  refined  in  large  quantities  upon  the  Pa- 
cific coast  and  brought  from  there  by  rail  to  the  Missouri 
River,  passing  through  Wichita  and  corresponding  interior 
Kansas  points  on  its  way.  The  raw  sugar  is  mainly  produced 
in  the  Hawaiian  Islands,  from  which  it  may  be  taken  either  to 
the  Pacific  coast  or  to  the  Atlantic  seaboard  for  refining.  The 
expense  of  reaching  the  Missouri  River  wuth  the  finished  prod- 
uct is  substantially  the  same  by  either  route.  It  will  be  no- 
ticed that  this  sugar  passes  through  these  interior  Kansas 
points,  so  that  upon  the  score  of  distance  they  have  an  advan- 
tage over  Kansas  City. 

Fourth.  Large  quantities  of  beet  sugar  are  produced  in 
Utah  and  Colorado,  and  this  sugar  at  certain  seasons  of  the 
year  is  handled  both  at  Wichita  and  Kansas  City.  With  re- 
spect to  this,  Wichita  enjoys  an  advantage  in  distance  over  the 
Missouri  River. 

It  will  be  seen,  therefore,  that  the  prol>lem  is  an  extremely 
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complex  one,  which  admits  of  no  exact  solution.  The  diflFeren- 
tial  between  Kansas  City  and  Wichita  cannot  be  settled  by  ref- 
erence to  rates  from  New  York  alone.  It  ought  to  be  the  fair 
resultant  of  all  the  competitive  conditions  which  have  been  de- 
tailed. If  we  turn  from  the  theoretical  consideration  of  the 
situation  to  the  rates  themselves,  we  shall  find  that  such  has 
been  the  exact  result  under  the  force  of  actual  competition. 

We  have  examined  these  rates  in  detail  since  January  1, 
1900,  and  that  period  is  referred  to  unless  otherwise  specified. 
We  have  sought  no  information  prior  to  the  above  period  except 
such  as  is  derived  from  the  oral  testimony  in  this  case. 

The  uniform  rate  from  New  York  to  East  St.  Louis  by  the 
all-rail  route  has  been  35  cents.  The  all-rail  rate  from  New 
Orleans  to  St  Louis  was  20  cents  until  August  9,  1902,  since 
when  it  has  been  15  cents.  So  far  as  appears  these  rates  have 
been  maintained  and  no  question  is  made  as  to  their  propriety. 

We  have  already  seen  that  the  carload  rate  from  St  Louis  to 
Kansas  City  is  22  cents  and  that  the  Kansas  City  rate  would  be 
made  ordinarily  by  adding  22  cents  to  35  cents,  making  a 
through  rate  of  57  cents.  There  appears  to  have  been  an  effort 
to  maintain  this  figure;  without  much  success  however.  The 
differential  between  St  Louis  and  Kansas  City  has  fluctuated 
during  this  period  from  22  cents  to  5  cents;  a  fair  average  of 
the  published  tariff  being  from  12  to  15  cents.  Mr.  Lincoln 
testified  that  during  the  last  ten  years  the  average  actual  dif- 
ferential between  these  points  had  been  approximately  12  cents. 
The  present  published  rate  from  New  York  to  Kansas  City  is 
47  cents.  This  is  a  through  published  rate  and  we  have  no  in- 
formation as  to  the  manner  in  which  it  divides  at  East  St. 
Louis.  It  will  be  noticed  that  it  is  12  cents  above  the  rate  to 
that  point 

The  rate  from  New  Orleans  to  Kansas  City  has  fluctuated 
from  37  to  20  cents,  but  the  37-cent  rate  was  only  in  effect  for 
a  few  months  during  the  entire  period.  A  fair  average  would 
be  not  far  from  27  cents.  The  present  rate  is  32  cents,  which 
is  distinctly  above  the  average  rate  for  the  last  five  years. 
Nevertheless,  we  are  not  disposed  in  this  case  to  question  the 
reasonableness  of  that  tariff.     The  distance  is  approximately 
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900  miles.  The  class  rate  under  which  this  traffic  would  move 
is  38  cents  and  without  expressing  any  opinion  which  would 
preclude  us  from  a  further  examination  of  this  question,  we  are 
disposed  to  hold  that  32  cents  is  not  unreasonable. 

The  present  rate  from  New  Orleans  to  Wichita  is  47  cents. 
We  think  this  is  too  high.  In  the  last  five  years  no  higher  rate 
has  ever  been  published,  and  this  rate  has  only  been  maintained 
in  effect  for  a  few  weeks.  The  rate  in  effect  for  a  considerable 
portion  of  the  past  year  has  been  25  cents,  and  the  general  ave- 
rage for  the  five  years  would  not  be  above  32  cents.  The  cost  of 
transportation  is  no  greater  from  New  Orleans  to  Wichita  than 
from  New  Orleans  to  Kansas  City.  It  is  true  that  competition 
by  the  Mississippi  River  may,  to  some  extent,  influence  the  Kan- 
sas City  rate.  We  think  it  is  also  true,  as  stated  by  Mr.  Lincoln, 
that  there  are  conditions  at  Kansas  City  which  might  properly 
entitle  that  locality  to  a  lower  rate  from  New  Orleans  even 
though  the  cost  of  service  were  the  same.  This  Commission  has 
often  held  that  carriers  should  not  by  their  tariffs  create  artifi- 
cial conditions,  but  they  should^  recognize  natural  advantages. 
Kansas  City  has,  in  our  opinion,  certain  natural  advantages 
which  entitle  it  to  a  somewhat  better  rate  from  New  Oreans  on 
sugar  than  prevails  at  Wichita,  but  we  think  the  present  differ- 
ence is  too  wide  and  that  the  present  rate  of  47  cents  is  unrea- 
sonably high. 

The  differential  now  in  effect  between  Wichita  and  Kansas 
City  is  the  full  local  carload  rate  of  15  cents.  As  above  sug- 
gested w^e  are  inclined  to  hold  that  this  is  too  much.  It  has 
been  already  observed  that  the  same  competitive  conditions 
which  tend  to  reduce  the  differential  between  East  St  Louis 
and  Kansas  City,  have  the  like  tendency  between  Kansas  City 
and  Wichita.  Those  conditions  have  borne  down  the  differ^ 
ential  between  the  Rivers  from  22  to  12  cents.  Mr.  Lincoln 
testified  that  in  the  past,  under  the  operation  of  these  competi- 
tive conditions,  the  actual  differential  between  Wichita  and 
Kansas  City  had  been  approximately  8  cents.  We  think  that 
these  competitive  forces  should  be  recognized  in  naming  the 
differential  between  Kansas  City  and  Wichita  in  the  same 
manner  that  they  have  been  in  naming  that  between  East  St. 
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Louis  and  Kansas  City.  It  is  impossible  to  fix  this  upon  any 
exact  basis,  but  our  judgment  is  that  it  ought  not  to  exceed  8 
cents ;  certainly  not  if  the  same  differential  is  to  obtain  on  rates 
from  New  Orleans  to  Kansas  City  and  Wichita  as  obtains  in 
case  of  those  from  the  Atlantic  seaboard. 

In  coming  to  this  conclusion,  we  have  carefully  examined 
the  combination  at  which  various  points  in  Kansas  can  be 
reached  through  Kansas  City  and  Wichita  upon  the  basis  of 
the  local  less  than  carload  rates  as  they  now  exist,  and  we  are 
satisfied  that  no  great  injustice  will  be  done  either  party  in 
the  distribution  of  business.  This  is  not,  however,  as  we  have 
endeavored  to  indicate,  the  proper  basis  of  decision.  It  is  not 
the  function  of  the  carriers  in  establishing  their  rates,  nor  of 
the  Commission  in  revising  them,  to  apportion  territory  among 
wholesale  dealers,  but  rather,  to  give  each  locality  the  benefit 
of  whatever  advantage  it  may  possess. 

The  present  sea-and-rail  rate  from  New  York  to  the  Mis- 
souri River  is  42  cents  per  hundred  pounds;  to  Wichita  57 
cents.  We  have  already  foun^  that  the  Missouri  River  rate 
is  fixed  by  the  all-rail  rate  from  the  Atlantic  seaboard.  The 
remaining  question  is,  therefore,  upon  the  reasonableness  of 
the  57-cent  rate  to  W^ichita.  The  testimony  shows  that  this 
rate  divides  35  per  cent  to  the  water  and  65  per  cent  to  the 
rail.  On  a  basis  of  57  cents,  the  rail  carrier  from  Galveston  to 
Wichita  would  receive  37  cents;  on  a  basis  of  50  cents,  32^ 
cents,  the  distance  being  about  700  miles.  The  total  through 
class  rate  under  which  sugar  would  move  from  New  York  to 
Wichita  by  this  route,  if  there  were  no  commodity  rate,  is  80 
cents.  If  this  rate  were  to  be  considered  as  an  entirely  inde- 
pendent proposition,  it  could  hardly  be  held  unreason- 
ably high.  Few  rates  can  be  so  treated  and  we  are  inclined  to 
hold  that  this  one  must  be  examined  in  view  of  the  surround- 
ing circumstances,  and  that  when  the  conditions  pertaining  to 
the  movement  of  this  particular  traffic  are  considered,  espe- 
cially when  we  take  into  account  the  actual  rates  which  its 
highly  competitive  character  has  produced  in  the  past  the. pres- 
ent rate  should  be  held  excessive.  When  the  Missouri  River 
rate  is  established  upon  a  fair  and  normal  basis,  as  it  seems  to 
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be  to-day,  we  think  the  sea-and-rail  rate  to  Wichita  ought  not 
to  exceed  that  at  the  Missouri  River  by  more  than  8  cents,  and 
we  hold  that  the  present  rate  of  57  cents  from  New  York  to 
Wichita  via  the  Gulf  ports  is  unreasonably  high  in  comparison 
with  the  present  rate  of  42  cents  to  the  Missouri  River. 

Our  opinion  is  that  the  all-rail  rate  from  New  York  to  Kan- 
sas City  may  properly  be  47  cents  and  the  rate  from  New  Or- 
leans to  Kansas  City  32  cents,  but  that  rates  from  both  these 
points  to  Wichita  should  not  exceed  those  to  Kansas  City  by 
more  than  8  cents.  This  adjustment  would  allow  the  carriers 
distinctly  more  than  they  have  received  on  the  average  for  the 
last  five  years  on  this  business  from  New  Orleans,  probably 
about  the  average  from  the  Atlantic  seaboard.  While,  how- 
ever, the  general  effect  might  be  a  slight  advance  over  the  past 
the  rates  suggested  can  hardly  be  regarded  as  unreasonably 
high  and  we  feel  that  it  is  in  the  interest  of  the  public  and  the 
railways  alike  that  these  transportation  charges  should  be  uni- 
form and  stable  rather  than  the  subject  of  the  violent  fluctua- 
tions and  resultant  discriminations  of  the  past 

Conclusions. 

It  has  been  found  that  the  rate  from  New  Orleans  to  Wichita 
of  47  cents  per  hundred  pounds  is  unreasonable  per  se,  and  the 
<lefendants  should  be  ordered  to  cease  and  desist  from  charging 
that  rate. 

It  has  been  further  found  that  the  present  differential  of  15 
<?ents  per  hundred  pounds  which  is  applied  at  Wichita  abova 
the  Kansas  City  rate  on  shipments  of  sugar  both  from  the  At- 
lantic seaboard  and  from  New  Orleans  is  an  undue  discrimina- 
tion against  Wichita  in  violation  of  the  third  section.  Those 
defendants  which  engage  in  transporting  sugar  from  the  At- 
lantic seaboard  to  both  Kansas  City  and  Wichita  and  those  car- 
riers which  transport  sugar  from  New  Orleans  to  both  Kansas 
City  and  Wichita  should  therefore  be  directed  to  cease  and  de- 
sist from  maintaining  the  present  rates  based  on  a  differential 
of  15  cents.  Those  defendants  which  operate  through  Wichita 
should  also  be  directed  to  cease  and  desist  from  charging  the 
present  higher  rates  to  Wichita  than  to  Kansas  City. 
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Some  of  the  defendants  stated  in  their  answers  and  others 
stated  upon  the  hearing  that  they  would  prefer  to  cancel  their 
rates  to  the  Missouri  River  rather  than  reduce  the  rate  to  Wich- 
ita. If  they  maintain  no  rates  to  the  Missouri  River,  they  da 
not,  of  course,  discriminate  against  that  point  by  maintaining 
a  rate  of  57  cents  at  Wichita. 

In  our  opinion,  as  already  stated,  the  rates  of  47  cents  from 
New  York  and  of  32  cents  from  New  Orleans ;  to  Kansas  City 
may  properly  be  maintained,  but  the  rate  to  Wichita  should  not 
exceed  these  by  more  than  8  cents.  If  the  rates  involved  were 
adjusted  on  this  basis,  we  do  not  think  the  carriers  would  vio- 
late either  the  third  or  fourth  section  by  imposing  higher  rates 
at  Wichita  than  at  Kansas  City.  It  is  true  that  this  Commis- 
sion held  in  Johnston-Larimer  Dry-Goods  Company  v.  Atchi- 
son, TopeJca  &  Santa  Fe  Railway  Company  and  others,  6  I.  C» 
C.  Rep.  586,  that  no  higher  rate  should  be  imposed  at  Wichita 
than  at  Kansas  City  upon  traffic  from  Galveston,  but  that  case 
was  decided  by  the  Commission  before  the  Supreme  Court  had 
placed  its  interpretation  upon  the  third  and  fourth  sections^ 
and  in  tlie  light  of  that  interpretation  the  previous 
holding  of  the  Commission  cannot  be  follo>ved.  That  court 
held  in  East  Tennessee,  Virginia  &  Georgia  jRailivay  Company 
V.  Interstate  Commerce  Commission,  181  TJ.  S.  1,  that  where 
the  rate  at  Nashville  was  fixed,  carriers  reaching  Nashville 
through  Chattanooga  did  not  violate  either  the  third  or  fourth 
section  by  imposing  higher  rates  at  Chattanooga  than  they 
charged  at  Nashville.  In  the  case  before  us,  the  rate  to  Kan- 
sas City  is  fixed  and,  therefore,  the  defendants  are  not  prohib- 
ited from  charging  a  higher  rate  to  Wichita  than  they  maintain 
to  Kansas  City  so  long  as  the  former  rate  is  reasonable.  While 
the  original  conclusion  of  the  Commission  was  otherwise,  it  is 
our  duty  to  now  revise  that  conclusion  in  accordance  with  tho 
decisions  of  tlie  Supreme  Court 

10  L  0.  0.  Rep. 


BE  ATCHISON,  T.  &  S.   F.  B.  CO.  475 


Xo.  789. 

IX  THE  MATTER  OF  ALLEGED  UNLAWFUL  RATES 
AND  PRACTICES  IX  THE  TRANSPORTATION 
OF  COAL  AXD  MIXE  SUPPLIES  BY  THE  ATCHI- 
SOX,  TOPEKA  AXD  SAXTA  FE  RAILWAY  COM- 
PAXY. 


Decided  February  1,  1905. 


1.  Tlie  act  to  regulate  commerce,  which  requires  carriers  to  publish  and 

adhere  to  their  tariffs,  has  been  grossly  and  continuously  violated  by 
the  Atchison,  Topeka  and  Santa  Fe  Railway  Company  during  the  last 
five  years  in  the  following  respects:  It  published  rates  on  interstate 
shipments  of  coal  from  mines  in  Colorado  and  New  Mexico  which,  un- 
der the  tariffs,  applied  only  to  the  transportation  thereof,  but  which 
for  the  Colorado  Fuel  and  Iron  Company  were  made  by  the  railway 
company  to  include  the  price  of  the  coal,  and  such  price  was  paid  to 
the  fuel  and  iron  company  by  the  railway  company.  While  giving 
rebates  to  the  fuel  and  iron  company  from  such  tariff  rates,  it  charged 
the  full  tariff  rates  on  interstate  shipments  of  coal  by  other  shippers 
in  not  only  the  general  coal  region  involved,  but  in  the  same  coal  field. 
Tliis  practice  of  the  railway  company  resalted  in  closing  markets  for 
coal  to  shippers  competing  with  the  Colorado  Fuel  and  Iron  Company. 

2.  The  act  of  February  19,  1903   (the  so-called  Elkins  law),  which  prohib- 

its carriers  from  transporting  traffic  until  a  tariff  has  been  published, 
requires  observance  of  the  tariff,  provides  a  penalty  for  each  violation 
of  not  loss  than  $1,000  nor  more  than  $20,000,  and  applies  both  to  the 
carrier  and  the  party  receiving  the  concession,  has,  respecting  the 
transportation  involved  in  this  proceeding,  been  systematically  and 
continuously  violated  by  the  Atchison,  Topeka  and  Santa  Fe  Railway 
Company  and  the  Colorado  Fuel  and  Iron  Company  from  the  day  of 
its  passage  down  to  November  27,  1904,  when  the  tariffs  upon  which 
this  coal  moved  were  reduced  in  all  cases  $1.15;  and  this  notwithstand- 
ing the  Atchison,  Topeka  and  Santa  Fe  Railway  Company  has,  in  a 
suit  begun  in  the  United  States  circuit  court  at  the  instance  and  re- 
quest of  this  Commission,  been  under  injunction  since  March  26,  1902^ 
to  observe  in  all  respects  its  published  schedules  of  rates. 
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J,  T,  Marcliand  for  the  Commission. 

Robert  W,  Dunlap  for  the  Atchison,  Topeka  and  Santa  Fe 
Jlailway  Company. 

Neill  B,  Field  for  the  Caledonian  Coal  Company. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

The  matter  under  investigation  is  the  alleged  departure  from 
its  published  rates  by  the  Atchison,  Topeka  and  Santa  Fe  Rail- 
way system  in  favor  of  the  Colorado  Fuel  and  Iron  Company 
in  the  transportation  of  coal  and  mine  supplies.  The  attention 
of  the  Commission  was  first  directed  to  these  alleged  infractions 
•of  the  act  to  regulate  commerce  by  the  claim  of  the  Caledonian 
Coal  Company  that  the  Santa  Fe  Railway  Company  was  dis- 
criminating against  it  in  favor  of  the  Colorado  Fuel  and  Iron 
Company,  and  while  the  effect  of  the  alleged  imlawful  acts  is 
not  confined  to  the  Caledonian  Company,  the  situation  can  per- 
haps be  best  stated  by  some  reference  to  the  operations  of  that 
<iompany. 

The  Caledonian  Company  was  organized  in  1888  for  the  pur- 
pose of  operating  a  coal  mine  located  at  Gallup,  N.  Mex.,  which 
is  a  station  upon  the  Santa  Fe  system  158  miles  west  of  Albu- 
querque. There  were  at  that  time  several  mines  at  Gallup  pro- 
ducing the  same  quality  of  coal  but  operated  by  different  inter- 
.ests.  This  coal  is  of  a  lignite  character,  free  burning,  and 
-especially  adapted  to  domestic  consumption.  The  coal  of  the 
Caledonian  Company,  as  it  comes  from  the  mine,  is  passed  over 
a  screen,  which  separates  the  larger  sizes  from  the  smaller,  the 
finer  grades  being  still  further  screened,  so  as  to  produce  what 
is  known  as  engine  coal  and  slack.  The  large  sizes  are  marketed 
for  domestic  consumption,  the  engine  coal  being  only  fit  for 
steam  purposes. 

From  the  time  of  the  organization  of  the  Caledonian  Com- 
pany down  to  1899  a  large  portion  of  this  engine  coal  seems  to 
"have  been  taken  by  what  is  now  the  Santa  Fe  Raili^oad  System 
for  use  in  its  locomotives.  The  use  of  this  coal  for  that  pur- 
j)ose  seems  to  have  extended  as  far  east  as  Albuquerque  and  to 
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Mojave  on  the  west,  and  all  the  mines  at  Gallup  appear  to  have 
shared  in  furnishing  the  Santa  Fe  with  this  coal.  When  the 
-contract  of  the  Santa  Fe  with  the  Caledonian  Company  expired, 
in  1898  or  1899,  the  parties  could  not  agree  upon  the  price, 
and  the  contract  was  not  renewed,  although  the  Santa  Fe  con- 
tinued to  obtain  more  or  less  coal  from  that  company  until  the 
jear  1901. 

Sometime  previous  to  the  expiration  of  this  contract  the  other 
mines  at  Gallup  were  consolidated  under  one  company,  known 
as  the  Crescent  Coal  Company,  and  pending  negotiations  for  a 
renewal  of  the  contract  with  the  Santa  Fe  for  the  furnishing  of 
engine  coal  the  Crescent  Company  was  purchased  by  the  Ameri- 
•can  Fuel  Company.  This  latter  company  was  composed  of  Mr. 
•Osgood,  then  the  head  of  the  Colorado  Fuel  and  Iron  Company, 
and  his  friends,  and  it  appears  to  have  turned  over  to  the  Colo- 
rado Fuel  and  Iron  Company,  from  the  first,  the  operation  of 
these  mines.  The  testimony  does  not  show  definitely  how  long 
tthey  were  operated  by  the  Colorado  Company,  but  apparently 
for  some  two  or  three  years.  Mr.  Bowie,  the  manager  of  the 
•Caledonian  Company,  testified  that  at  the  time  of  the  purchase 
of  the  Crescent  Company  he  was  asked  by  the  agent  of  the 
Colorado  Fuel  and  Iron  Company  to  name  a  price  on  his  prop- 
erty, but  declined  to  do  so. 

Very  soon  after  the  Colorado  Company  took  possession  of 
these  mines  the  Santa  Fe  System  stopped  receiving  engine  coal 
from  the  Caledonian  Company.  The  Caledonian  Company  also 
had  a  contract  with  the  Santa  Fe,  Prescott  and  Phoenix  Rail- 
way Company,  whose  line  of  railroad  extends  from  Ash  Fork 
to  Florence,  Ariz.,  to  supply  it  with  engine  coal  to  the  amount 
•of  1,500  to  2,000  tons  per  month.  This  contract  was  terminated 
in  1903,  and  the  manager  of  that  road  in  electing  to  terminate 
the  contract,  as  he  might  do  at  any  time  by  its  terms,  stated  to 
the  Caledonian  Company  that  he  took  this  action,  not  because 
the  coal  was  of  an  unsatisfactory  kind  or  not  properly  supplied, 
l)ut  by  the  direction  of  the  purchasing  agent  of  the  Atchison 
System.  It  was  said  that  the  Atchison  Company  at  that  time 
•o\\Tied  a  controlling  interest  in  the  Santa  Fe,  Prescott  and 
Phoenix  Company. 
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To  successfully  operate  its  mine  the  Caledonian  Company 
must  have  some  avenue  for  the  disposal  of  its  engine  coal,  anci 
when  the  patronage  of  the  Santa  Fe  Company  was  withdrawn  it 
became  necessary  for  it  to  seek  some  other  customer.  There  was 
but  slight  demand  for  fuel  coal  upon  the  line  of  the  Santa  Fe- 
west of  Gallup,  and  it  was  impossible  to  ship  this  coal  to  points 
much  north  of  Albuquerque  for  steam  use,  since  it  was  there 
met  by  other  coal  from  the  north,  of  superior  quality,  which 
could  be  furnished  by  a  haul  of  approximately  the  same  dis- 
tance. The  only  fuel  market  was  to  the  south  of  Albuquerque 
along  the  line  of  the  Santa  Fe  from  Albuquerque  to  El  Paso 
and  through  the  gateways  of  El  Paso  and  Doming. 

Considerable  quantities  of  steam  coal  are  used  in  El  Paso- 
for  various  industries  located  there  and  in  that  vicinity,  and 
the  Southern  Pacific  and  the  Mexican  Central  railroads  both, 
receive  coal  for  their  own  consumption  at  that  point.  The  El 
Paso  and  Southwestern  and  the  Southern  Pacific  both  receive- 
coal  for  railroad  consumption  at  Doming,  N.  Mex.,  and  several 
large  smelting  plants  are  located  at  points  in  New  Mexico,. 
Arizona,  and  Mexico  which  are  reached  by  these  railroads 
through  the  Deming  gateway.  Steam  coal  for  consumption  in 
this  region  is  obtainable  from  what  is  known *as  the  Trinidad  or 
southern  Colorado  district  and  is  largely  supplied  by  the  mines- 
in  that  source.  The  mines  embraced  in  the  original  Trinidad 
district  were  all  located  north  of  the  Raton  Pass,  but  latterly 
mines  of  the  same  quality  have  been  opened  in  New  Mexico^ 
south  of  this  pass. 

There  is  also  the  Dawson  field,  which  at  the  present  time 
reaches  El  Paso  over  the  Rock  Island  System  and  which  fur- 
nishes a  quality  of  coal  similar  to  that  produced  by  the  Trinidad 
district.  Formerly  large  quantities  of  both  domestic  and  steam: 
co%l  were  obtained  from  the  Cerrillos  district,  on  the  Santa  Fe 
50  miles  north  of  Albuquerque,  but  the  supply  at  that  point  ia 
nearly  exhausted,  and  those  mines  are  no  longer  an  important 
factor  in  this  situation.  There  is  also  what  is  known  as  the 
Carthage  field,  which  reaches  the  Santa  Fe  line  at  San  Antonio, 
N.  Mex.,  about  150  miles  north  of  El  Paso.  This  coal  is  of 
good  quality,  apparently  as  good  as  the  Trinidad  coal,  but  some- 
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-vvliat  more  expensive  to  mine,  and  at  the  present  time  must  be 
hauled  several  miles  by  wagon.  The  production  from  this 
source  has  been  comparatively  small. 

The  Gallup  coal  is  inferior  for  steam  purposes  to  the  Trini- 
dad, the  Dawson,  and  the  Carthage  coal.  The  witnesses  did  not 
^ree  as  to  the  comparative  merits  of  the  Gallup  and  other  coals, 
some  stating  that  the  Gallup  coal  was  practically  worthless  for 
a  steam  fuel,  while  others  testified  that  it  was  of  substantially 
the  same  grade  as  other  steam  coals.  The  manager  of  the  Cale- 
donian Company  admitted  that  it  was  not  equal  in  heating  prop- 
<?rties  with  the  other  coals,  but  claimed  that  it  was  readily  sal- 
-able  for  that  purpose  at  a  somewhat  less  price. 

When  the  Caledonian  Company,  as  above  stated,  attempted  to 
find  a  market  for  its  steam  sizes,  it  ascertained,  apparently,  that 
coal  both  from  the  Trinidad  region  and  from  the  mines  at 
Gallup  was  being  supplied  at  a  price  which  just  about  equaled 
the  freight  rate  alone  from  the  point  of  production  to  destina- 
tion. This  information  was  first  received  from  a  mining  com- 
pany at  Las  Cruces,  a  point  on  the  Santa  Fe  System  south  of 
Albuquerque.  The  proprietors  of  that  mine  stated  in  their 
negotiations  with  the  Caledonian  Company  that  they  were  pay- 
ing $5.65  per  ton  for  Gallup  lump  coal.  The  published  freight 
rate  at  that  time  was  $5.65  from  Gallup  to  Las  Crucea,  and 
lump  coal  was  selling  at  from  $1.60  to  $2.50  per  ton  at  the  mine. 
Thinking  there  must  be  some  mistake  in  the  rate,  the  Caledonian 
Company  applied  to  the  station  agent  of  the  Santa  Fe  at  Gallup, 
asking  him  to  verify  the  rate.  He  did  so,  and  informed  that 
oonipauy  that  the  rate  was  in  fact  $5.65  per  ton.  This  was  in 
March,  1900. 

In  April  of  the  same  year  the  Caledonian  Company  received 
from  the  Xew  Mexico  Light,  Heat,  and  Power  Company,  of 
Silver  City,  X.  Mex.,  a  request  for  quotations  on  nut  coal,  that 
being  the  smaller  size  heretofore  referred  to  as  engine  coal. 
This  company  had  been  using  nm-of-mino  coal  from  Gallup, 
and  imagined  tliat  a  saving  might  be  made  by  purchasing  the 
smaller  and  cheaper  size.  The  Caledonian  Company  named  a 
price,  and  received  instructions  to  ship  a  carload  of  the  coal. 
The  letter  giving  the  order  stated  that  Galluo  lump  coal  was 
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then  being  delivered  at  Silver  City  for  $5.75  per  ton,  and  the 
manager  of  the  Caledonian  Company  ascertained  upon  applica- 
tion to  the  agent  of  the  Santa  Fe  at  Gallup  that  the  freight  rate 
was  $5.90  per  ton.  Notwithstanding  this  information,  ship- 
ment was  made  by  the  Caledonian  Company,  and  the  New 
Mexico  Company  at  Silver  City  paid  in  freight  $5.90.  At 
about  the  same  time  it  received  a  carload  of  coal  from  Gallup* 
purchased  from  the  Colorado  Fuel  and  Iron  Company,  for 
which  it  paid  $5.75  per  ton  delivered  at  Silver  City.  No  ques- 
tion was  made  but  that  the  quality  of  the  coal  taken  from  the 
Caledonian  mine  was  the  same  as  that  of  the  coal  mined  by  the 
Colorado  Fuel  and  Iron  Company  at  Gallup. 

Thereupon  Mr.  Bowie,  the  manager  of  the  Caledonian  Com- 
pany, addressed  to  Mr.  Chambers,  the  general  freight  agent  of 
the  Santa  Fe  Company,  having  jurisdiction  over  the  territory 
in  question,  a  letter  stating  that  his  competitor,  the  Colorado' 
Fuel  and  Iron  Company,  was  selling  coal,  mined  at  Gallup,  in- 
Silver  City  for  less  than  the  freight  rate  from  Gallup  to  Silver 
City;  that  he  was  producing  the  same  kind  of  coal,  which  he 
desired  to  sell  in  competition  vrith  the  Colorado  Company,  but 
which  he  manifestly  could  not  unless  both  parties  were  required 
to  pay  the  same  freight  rate.  To  this  Mr.  Chambers  made 
reply  in  substiince  that  Gallup  mines  had  never  enjoyed  the 
market  south'  of  Albuquerque ;  that  this  territory  had  been  sup- 
plied from  the  Cerrillos  district ;  that  this  rate  had  been  given 
the  Colorado  Fuel  and  Iron  Company  because  it  was  not  able 
to  fill  all  its  orders  from  Cerrillos,  and  that  the  Caledonian 
Company  ought  not  to  complain  because  it  was  unable  to  ship 
from  Gallup  to  Silver  City. 

In  replying  to  this  letter  of  Mr.  Chambers,  the  manager  of  the 
Caledonian  Company,  under  date  of  May  1,  1900,  said: 

''We  have  yours  of  the  27th  ultimo  (file  No.  C  327)^ 
regarding  rate  on  coal  from  Gallup  to  points  south  of 
Albuquerque.  We  understand  that  your  rates  are  so  ad- 
justed that  the  territory  south  of  Albuquerque  has  been 
supplied  from  the  Cerrillos  mines.  We  have  not  questioned 
tlie  justice  or  propriety  of  that  arrangement     So  long  as 
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the  territory  south  of  Albuquerque  was  supplied  from  the 
Cerrillos  mines  no  Gallup  shipper  had  any  just  cause  for 
complaint  on  account  of  the  freight  rate  from  Cerrilloa 
being  less  than  that  from  Gallup,  because  the  distance  front 
Cerrillos  was  less  and  the  natural  conditions  gave  the  Cer- 
rillos mines  the  advantage  over  the  Gallup  region;  but 
when  you  give  one  Gallup  shipper  the  Cerrillos  freight 
rate  from  Gallup  to  points  south  of  Albuquerque  and 
charge  all  other  Gallup  shippers  a  greater  freight  rate  you 
are  discriminating  in  favor  of  that  one  shipper  ^s  against 
all  others  and  giving  the  favored  company  a  monopoly  on 
the  coal  business  in  the  region  referred  to." 

To  this  letter  Mr.  Bo^vie  received  no  reply,  and  since  the- 
matter  was  of  vital  importance  to  him  he  went  to  Los  Angeles- 
for  a  personal  conference  with  Mr.  Chambers,  but  could  obtain 
no  satisfaction  and  no  assurance  that  there  would  be  a  change  in. 
the  future. 

In  June,  1900,  for  the  purpose  of  definitely  ascertaining 
whether  this  practice  still  continued,  the  Caledonian  Company 
made  shipment  of  a  second  car  of  nut  coal  to  the  New  Mexico- 
Light,  Heat,  and  Power  Company,  at  Silver  City.  That  com- 
pany was  receiving  Gallup  lump  coal  from  the  Colorado  Fuel 
and  Iron  Company  for  $5.75  per  ton  f.  o.  b.  Silver  City.  Nut 
coal  is  of  less  value  per  ton  than  mine  run,  and  the  Caledonian 
Company  was  obliged,  therefore,  in  order  to  secure  the  order 
for  this  carload,  to  guarantee  that  it  should  not  cost  the  New 
Mexico  Company  at  Silver  City  more  than  $5  per  ton.  In 
fact  the  freight  rate  paid  by  the  Caledonian  Company  upon 
that  carload  was  $5.75  per  ton.  It  will  be  seen,  therefore,  that 
of  these  two  carloads  the  Caledonian  Company  lost  its  coal  and 
15  cents  per  ton  on  the  first,  on  the  second  its  coal  and  75  cents 
per  ton.  Subsequently  it  was  offered  a  refund  of  15  cents  per 
ton  on  the  first  shipment,  for  the  reason  that  the  rate  charged 
was  15  cents  too  high,  but  it  declined  to  accept  this  offer,  or  at 
least  had  never  received  the  money. 

Tlie  manager  of  the  New  Mexico  Light,  Heat,  and  Power 
Company  testified  as  to  the  price  which  he  had  paid  the  Colo- 
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rado  Fuel  and  Iron  Company  for  Gallup  coal  at  that  time,  and 
the  expense  bills  were  introduced  showing  the  freight  paid  on 
the  various  shipments. 

The  foregoing  transactions  were  in  1900.  Mr.  Bowie,  the 
manager  of  the  Caledonian  Company,  testified  that  from  then 
on  he  made  continual  efforts  to  find  a  new  market  for  his  steam 
coal ;  that  while  he  disposed  of  more  or  less  of  it  to  small  con- 
sumers, he  was  unable  to  supply  any  large  consumer,  owing  to 
"he  competition  of  the  Colorado  Fuel  and  Iron  Company,  and 
'.liat  he  for  this  reason  was  forced  to  contract  his  business,  doing 
less  and  less  each  year,  until  his  mining  operations  had  come 
to  a  practical  standstill.  Bodi  Gallup  and  Silver  City  are  in 
Xew  Mexico.  If,  therefore,  the  act  to  regulate  commerce  does 
not  apply  to  traffic  entirely  within  a  Territory  of  the  United, 
States,  these  particular  shipments  are  not  within  the  jurisdic- 
tion of  that  act.  Mr.  Bowie  testified,  however,  that  he.  had  made 
mjiny  shipments  to  El  Paso,  Tex.,  from  Gallup  upon  which  he 
paid  the  published  rate,  and  that  he  found  the  same  competitive 
conditions  at  El  Paso  and  at  points  in  Arizona  and  Mexico 
"w^hich  existed  at  Silver  City. 

'Mr.  Bowie  was  not  the  only  mine  operator  in  New  Mexico 
who  found  it  difficult  to  dispose  of  his  product  in  competition 
with  the  Colorado  Fuel  and  Iron  Company.  Among  others, 
Mr.  Ililton,  who  operated  at  Carthage,  experienced  the  same 
difficulty.  One  Weckerle,  a  coal  dealer  at  El  Paso,  handled 
•coal  for  Mr.  Ililton  and  knew  the  difficulty  under  which  he 
labored.  He  had  also  attempted  to  sell  coal  at  one  time  for  the 
Caledonian  Company.  This  person  in  the  fall  of  1902  took 
from  the  office  of  the  Santa  Fe  at  El  Paso  a  circular  in  reference 
to  coal  rates  which  was  offered  in  testimony.  Counsel  for  the 
Atchison  System  vigorously  insisted  that  Mr.  Weckerle  had 
stolen  tliis  paper,  while  counsel  representing  the  Caledonian 
Company  urged  with  equal  vigor  that  the  statute  gave  this  coal 
shipper  a  right  to  the  information  which  the  circular  contained ; 
that  the  piece  of  paper  on  which  it  was  written  was  of  no  value, 
and  that  the  witness  had,  therefore,  been  guilty  of  no  delin- 
•quoncy  in  obtaining  that  to  which  he  was  by  law  entitled.  The 
moral  quality  of  the  transaction  seems  to  be  of  little  conse- 
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quence  as  bearing  upon  this  investigation.  No  question  was 
made  as  to  the  authenticity  of  the  document,  and  it  was  accord- 
ingly admitted  in  evidence. 

This  circular  was  headed  as  follows : 

"This  publication  is  for  the  information  of  employees 
only,  and  copies  must  not  be  given  to  the  public." 

It  was  in  the  nature  of  a  price  list,  stating  that  coal  origi- 
aiating  at  certain  points  would  be  delivered  at  certain  other 
j)oints  when  consigned  to  certain  specified  industries  or  indi- 
viduals at  a  price  named,  and  this  price  was  in  some  instances 
no  greater  than  the  published  tariff  rate  from  the  point  of  origin 
to  the  point  of  destination.  It  bore  the  name  of  Mr.  Biddle, 
the  freight  traffic  manager  of  the  Santa  Fe  System,  and  was 
issued  by  the  agent  of  that  company  at  Topeka,  Kans.  Mr. 
Biddle  was  inquired  of  in  reference  to  this  circular  and  asked 
ito  produce  other  similar  docimaents  in  continuation  or  amend- 
ment of  which  this  paper  on  its  face  purported  to  have  been 
issued. 

Some  of  these  papers  were  produced  by  Mr.  Biddle  at  a 
subsequent  hearing,  who  stated  that  he  was  unable  to  find  others 
in  the  limited  time  at  his  disposal.  Since  the  documents  which 
were  produced,  together  with  the  testimony  of  Mr.  Biddle  and 
the  other  testimony  already  taken  in  the  case,  seemed  to  leave 
no  doubt  as  to  what  had  actually  occurred,  the  Commission  did 
not  require  further  search  on  his  part  It  does  not  seem  neces- 
sary to  give  in  detail  the  contents  of  these  papers  or  to  recite  at 
leiigtli  the  testimony.  From  the  evidence,  the  following  general 
facts  appear : 

1.  The  Santa  Fe  Company  acted  as  agent  for  the  Colorado 
Fuel  and  Iron  Company  in  collecting  from  its  customers  the 
price  of  the  coal  itself  along  with  the  freight  rate.  Mr.  Biddle 
testified  that  his  company  did  the  same  thing  for  other  coal 
companies,  and  the  evidence  showed  that  in  one  instance,  at 
least,  this  was  done  for  the  Victor  Fuel  Company. 

In  pursuance  of  this  arrangement,  the  Santa  Fe  Company 
issued  instructions  to  its  agents  to  bill  coal  from  certain  points, 
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at  which  the  Colorado  Fuel  and  Iron  Company  operated,  to 
various  stations  upon  its  system  at  figures  to  be  furnished  by 
the  Colorado  Fuel  and  Iron  Company  which  would  include  the 
price  of  the  coal,  but  which  should  not  in  any  case  be  less  than 
the  rates  shown  in  regular  tariffs.  The  practice  under  these 
instructions  seems  to  have  been  to  embrace  the  price  of  the  coal 
and  the  freight  rate  in  a  single  item,  which  appeared  on  the  ex- 
pense bill  as  freight,  and  we  think  this  was  the  fair  interpreta- 
tion of  the  circular.  In  the  instance  referred  to,  upon  the  hear- 
ing in  which  the  Santa  Fe  acted  as  collecting  agent  for  the 
Victor  Fuel  Company,  the  price  of  the  coal  and  the  rate  of 
freight  were  kept  entirely  separate,  the  price  of  the  coal  being 
treated  in  the  nature  of  an  advance  charge. 

2.  If  the  Colorado  Fuel  and  Iron  Company  had  in  all  cases 
paid  the  published  tariff  rate  which  was  exacted  from  other 
shippers,  the  fact  that  the  price  of  tlie  coal  and  the  freight  were 
included  in  a  single  item  would  have  worked  no  practical  advan- 
tage to  that  company  so  far  as  we  can  see.  Neither,  apparently, 
would  there  have  been  any  reason  for  this  arrangement  if  the 
purpose  of  the  parties  had  been  honest  If,  however,  there 
existed  upon  the  part  of  the  Santa  Fe  Company  an  intent  to 
charge  the  Colorado  Fuel  and  Iron  Company  less  for  the  trans- 
portation of  its  coal  than  the  published  rate,  it  is  evident  that 
this  method  of  billing  would  afford  a  ready  means  for  concealing 
the  transaction.  In  point  of  fact,  during  the  entire  period 
covered  by  this  investigation  the  Santa  Fe  Company  did  trans- 
port coal  for  the  Colorado  Fuel  and  Iron  Company  for  less  than 
its  open  tariff  rates,  and  these  concessions  amounted  in  many 
cases  to  the  price  of  the  coal  itself. 

This  investigation  extended  back  for  a  period  of  about  five 
years.  Previous  to  July  9,  1899,  the  tariff  rate  on  soft  coal 
from  the  Trinidad  district  to  Deming  had  been  $5.50  per  ton, 
but  on  July  9  this  rate  was  reduced  to  $5  per  ton,  at  which 
figure  it  continued  until  June  16,  1902.  On  this  date  the  rate 
was  again  reduced  to  $4  per  ton,  so  continuing  until  July  25, 
1904,  when  it  was  again  reduced  to  $3.45  per  ton.  November 
29,  1903,  certain  proportional  rates  were  named  when  the 
traffic  was  destined  to  points  beyond  Deming,  but  until  that  date 
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the  only  tariff  available  to  or  through  Doming  was  the  strictly 
local  tariff  as  above  stated. 

So  far  as  the  records  of  this  oflSce  disclose,  no  joint  rate  was 
filed  by  the  Santa  Fe  applicable  on  coal  from  the  Trinidad 
district  through  Doming  until  June  24,  1902,  when  joint  rates 
were  named  to  Bisbee,  Ariz.,  and  Naco,  Ariz.  These  rates  were 
withdrawn  on  September  7,  following,  and  no  joint  rates  were 
in  effect  until  May  24,  1903,  when  joint  tariffs  were  filed  to 
Bisbee,  Globe,  and  Clifton,  Ariz.,  and  Cananea,  Mexico.  Since 
that  date  joint  tariffs  to  these  points  have  been  continuously  in 
effect.  It  will  be  seen,  therefore,  that  except  for  about  two 
months  in  th«  summer  of  1902  the  only  tariff  from  the  Colorado 
district  to  Deming  or  through  Deming  was  the  local  tariff  of  $5 
from  July  9,  1899,  to  July  16,  1902,  and  $4  from  July  16, 
1902,  to  May  24,  1903.  Now,  when  the  published  rate,  and  the 
only  published  rate,  from  the  Trinidad  district  to  Deming  was 
$5  per  ton  the  Santa  Fe  Company  habitually  transported  coal 
for  the  Colorado  Fuel  and  Iron  Company  for  $3.75  per  ton.  It 
collected  as  freight  $5  per  ton  and  of  this  paid  over  to  the  Colo- 
rado Company  $1.25  per  ton.  When  the  published  rate  was 
reduced  to  $4  per  ton,  it  charged  the  Colorado  Fuel  and  Iron 
Company  $2.90  per  ton,  collecting  $4  as  freight  and  paying  over 
to  the  Colorado  Company  $1.10  per  ton. 

It  did  not  clearly  appear  what  was  done  under  the  joint  tariff 
to  Bisbee  and  Naco,  which  was  in  effect  from  June  24,  1902, 
to  September  7,  1902,  but  it  did  appear  that  under  the  joint 
tariff  filed  May  24,  1903,  and  continued  in  effect  until  Novem- 
ber 27,  1904,  the  carriers  who  were  parties  to  that  tariff  allowed 
the  Colorado  Fuel  and  Iron  Company  a  concession  upon  all  coal 
transported  imder  those  joint  rates  of  $1.15  per  ton.  We  were 
furnished  with  a  copy  of  the  division  sheet  applicable  to  this 
tariff.  The  through  rate  to  Cananea,  Mexico,  for  example,  was 
$7.63.  Of  this,  according  to  the  division  sheet,  the  Santa  Fe 
received  $4.05  for  its  service  up  to  Deming,  the  lines  beyond 
receiving  $3.58  for  their  proportion.  The  rate  named  to  Bisbee, 
Ariz.,  was  $0.32,  of  which  the  Santa  Fe  received  $4.05  and  the 
El  Paso  and  Southwestern  $2.27.  Mr.  Biddle  testified  that  of 
the  $4.05  received  by  the  Santa  Fe  $1.15  was  in  all  cases  paid 
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to  the  Colorado  Fuel  and  Iron  Company,  and  that  this  was  done 
with  the  full  knowledge  of  the  El  Paso  and  Southwestern.  In- 
deed, he  stated  that  the  arrangement  was  made  with  that  com- 
pany. It  will  be  seen,  therefore,  that  these  railroads  collected 
the  published  tariff  rate  from  the  Trinidad  district  to  destina- 
tion, and  paid  back  to  the  Colorado  Fuel  and  Iron  Company 
$1.16  per  ton  of  the  amount  so  collected. 

3.  Some  suggestion  has  been  made  that  these  payments  to  the 
Colorado  Fuel  and  Iron  Company  by  the  Santa  Fe  were  not  in 
the  nature  of  rebates,  but  simply  payment  for  the  price  of  its 
coal;  that  the  published  tariffs  in  reality  included  the  costs  of 
the  coal,  but  inadvertently  omitted  to  state  that  fact  This 
record  conclusively  shows  the  contrary. 

In  the  first  place,  the  tariff  filed  with  the  Interstate  Com- 
merce Commission  was  issued  by  the  same  person,  from  the  same 
oflice,  and  frequently  at  about  the  same  time  with  the  circular 
intended  for  the  use  of  employees  only.  The  published  tariff 
stated  the  rate  in  dollars  and  cents  per  ton  of  2,000  pounds  and 
made  no  reference  to  the  price  of  the  coal.  The  secret  circular 
expressly  stated  that  the  rate  named  included  the  price  of  the 
coal.  It  is  incredible  that  under  these  circumstances  all  mention 
of  this  fact  should  have  been  omitted  from  the  public  tariff  and 
expressly  inserted  in  the  secret  tariff  through  any  inadvertency 
or  inattention. 

But  what  conclusively  answers  this  claim  is  the  fact  that  the 
published  coal  tariffs  of  the  Santa  Fe  Company  applicable  to 
this  entire  region  did  not  include  the  price  of  the  coal  as  prac- 
tically interpreted  by  it. 

Other  shippers  paid  the  tariff  rate,  which  was  retained  in  toto 
by  the  Santa  Fe.  When  i[r.  Bowie  was  corresponding  with  the 
oflBcials  of  that  railroad,  endeavoring  to  obtain  a  rate  which 
would  permit  him  to  do  business  in  competition  with  the  Colo- 
rado Fuel  and  Iron  Company,  no  suggestion  was  made  to  him 
that  his  rate  in  fact  included  the  price  of  his  coal,  and  that  the 
railway  company  would  pay  back  to  him  that  amount  When 
he  traveled  from  Gallup  to  Los  Angeles  in  the  hope  that  a  per- 
sonal interview  might  bring  him  relief,  he  received  no  sugges- 
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tion  of  this  sort  from  Mr.  Chambers.    Mr.  Hilton  paid  the  pub- 
lished rate  from  the  Carthage  field. 

We  know  from  another  complaint  heard  at  the  same  time 
with  this  investigation  that  other  shippers  from  San  Antonio 
were  compelled  to  go  out  of  business  at  that  point  because  the 
published  rate  was  advanced  and  collected  in  full.  Mr.  Biddle 
himself  testified  that  no  departure  from  the  open  tariff  was  ac- 
corded any  other  shipper  in  this  vicinity  except  the  Colorado 
Fuel  and  Iron  Company,  and  we  think  it  fairly  appears  in  this 
case  that  that  company  itself  on  certain  shipments  paid  the  full 
tariff  rate.  The  rebate  was  allowed  only  on  coal  delivered  to 
certain  specified  persons  or  industries,  and  the  amount  of  the 
rebate  depended  upon  the  person  or  industry.  It  appeared  that 
the  Colorado  Fuel  and  Iron  Company  sold  Phelps,  Dodge  &  Co., 
for  its  smelters,  coal  f.  o.  b.  Deming  for  $4,  while  it  was  receiv- 
ing from  certain  other  consumers  $4.60. 

4.  It  was  said  that  these  rebates  in  favor  of  the  Colorado  Fuel 
and  Iron  Company  worked  no  discrimination,  for  the  reason 
that  there  was  no  other  shipper,  and  consequently  no  actual 
preference.  The  Santa  Fe  Company  published  its  rates,  and 
thereby  said  to  the  public  in  general  that  whoever  desired  to 
transport  coal  between  these  points  must  do  so  upon  those  terms. 
These  rates  of  freight  were  actually  insisted  upon  in  the  case 
of  small  consumers,  apparently,  but  whenever  it  seemed  desir- 
able, for  the  purpose  of  securing  a  particular  contract,  to  shade 
the  price  a  special  arrangement  was  made  between  the  Santa  Fe 
and  the  Colorado  Fuel  and  Iron  Company,  by  which  the  Santa 
Fe  agreed  to  transport  the  coal  required  to  fill  that  contract  for 
less  than  its  published  rate.  Since  the  greater  part  of  the  busi- 
ness of  that  coal  company  was  the  filling  of  these  large  contracts, 
the  rebate  was  applied  to  the  greater  part  of  its  total  shipments. 

It  needs  but  the  statement  of  the  facts  to  show  that  no  other 
individual  could  do  business  in  competition  with  the  Colorado 
Fuel  and  Iron  Company  in  this  field  unless  he  enjoyed  the  same 
advantage  in  the  way  of  a  freight  rate.  Nobody  else  sold  to 
these  large  consumers,  because  in  the  very  nature  of  things  no- 
body else  could  sell.  It  appeared  incidentally  that  there  were 
mines  in  the  Trinidad  region,  from  which  these  rates  applied, 
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not  operated  by  the  Colorado  Company,  but  that  this  company 
did  handle  the  product  of  those  mines.  It  also  appeared  that 
when  other  individuals  endeavored  to  take  these  contracts  in 
competition  with  the  Colorado  Fuel  and  Iron  Company  they 
were  compelled  to  pay  the  published  rate  and  therefore  were  un- 
able to  furnish  the  coal.  Under  this  arrangement  the  Santa  Fe 
Company  and  the  Colorado  Fuel  and  Iron  Company  virtually 
entered  into  a  partnership  in  the  handling  of  this  coal,  in  the 
execution  of  which  the  published  schedules  of  the  Santa  Fe  were 
utterly  disregarded. 

Those  tariffs  from  the  Trinidad  district  merely  served  as 
scarecrows  to  keep  off  all  competitors  and,  further,  as  a  pretext 
for  declining  to  reduce  rates  from  other  coal  fields  upon  the 
ground  that  there  ought  to  be  some  relation  between  different 
districts.  The  act  to  regulate  commerce  requires  that  tariffs 
shall  be  in  all  cases  published  and  observed.  The  purpose  of 
this  requirement  is  to  inform  the  public  of  the  rates  under  which 
the  service  of  transportation  can  be  secured.  It  is  made  a  crime 
to  depart  from  those  provisions  for  the  reason  that  otherwise  a 
railway  may  drive  out  of  business  every  competitor  and  then 
insist  that  there  has  been  no  discrimination,  since  there  are  no 
other  shippers. 

It  has  been  intimated  in  some  quarters  that  the  Santa  Fe,  in 
the  payment  of  these  rebates,  squandered  its  revenues  in  the 
interest  of  the  fuel  company.  That  phase  of  the  subject  was 
not  under  investigation,  but  nothing  appears  in  this  record  to 
justify  that  suggestion.  Mr.  Biddle  testified  that  these  unlaw- 
ful practices  were  entered  upon  for  ^T>usiness  reasons,"  and  we 
see  no  reason  to  doubt  that  they  were  prosecuted  by  the  Santa  Fe 
Company  upon  that  basis.  The  Santa  Fe  and  the  Colorado 
Fuel  and  Iron  Company,  as  already  suggested,  were  virtually 
partners  in  this  coal  business.  As  partners  they  probably  ob- 
tained the  best  price  possible  for  coal  at  the  various  points  of 
delivery,  and  apparently  the  division  of  the  price  obtained  was 
not  unduly  in  favor  of  the  fuel  company.  The  largest  contract, 
that  for  five  years  with  Phelps,  Dodge  &  Co.,  contemplated  the 
delivery  f.  o.  b.  Deming  at  $4.05  per  ton,  of  which  the  fuel 
company  obtained  $1.15,  which  can  hardly  be  considered  an 
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extravagant  price  for  its  coal.  The  Santa  Fe  Company  was 
asked  to  furnish  a  statement  showing  the  quantity  of  coal 
handled  for  the  last  year  through  Deming  upon  these  tariffs 
under  which  it  refunded  $1.15  to  the  fuel  company,  but  that 
statement  has  not  yet  been  received. 

5.  The  testimony  also  tended  to  show  that  while  the  Colorado 
Fuel  and  Iron  Company  was  operating  the  mines  of  the  Ameri- 
<ian  Fuel  Company  at  Gallup  the  Santa  Fe  gave  that  company  a 
special  rate  on  its  supplies.  While  this  testimony  was  not  at 
all  conclusive,  it  was  of  a  character  to  require  explanation  from 
persons  having  absolute  knowledge  in  the  premises.  Mr.  Biddle 
testified,  in  answer  to  an  inquiry  from  the  Conunission  on  that 
subject,  that  so  far  as  he  knew  these  rebates  on  supplies  had  not 
been  granted,  but  tliat  this  might  have  happened  without  his 
knowledge.  No  witness  having  knowledge  was  produced,  and  we 
have  a  strong  impression  that  such  special  rates  were  enjoyed 
by  the  Colorado  Fuel  and  Iron  Company. 

Conclusions. 

The  act  to  regulate  commerce  requires  carriers  to  publish  and 
adhere  to  their  tariffs.  The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  has  for  the  last  five  years  wilfully  and  con- 
tinuously violated  this  provision  of  the  law  in  the  respects  above 
stated. 

February  19,  1903,  the  so-called  Elkins  bill  was  enacted,  pro- 
viding that  carriers  should  in  no  case  transport  traflSc  until  a 
tariff  had  been  published,  and  that  the  published  tariff  should 
bo  observed,  and  providing  a  penalty  of  not  less  than  $1,000  nor 
more  than  $20,000  for  each  offense.  The  provisions  of  this 
statute  extend  both  to  the  railway  company  which  grants  and 
the  party  which  receives  the  concession.  Both  the  Santa  Fe 
and  the  Colorado  Fuel  and  Iron  Company  systematically  and 
continuously  violated  the  provisions  of  that  act  in  the  particu- 
lars mentioned  from  the  day  of  its  passage  down  to  November 
27,  1904,  when  the  tariffs  under  which  this  coal  moved  were 
reduced  in  all  cases  $1.15.  It  would  seem  that  the  El  Paso  and 
Southwestern  Railroad  was  also  in  violation  of  the  same  statute 
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(luring  that  period,  but  that  company  was  not  a  party  to  thur 
proceeding,  and  haa  not  been  heard. 

It  should  be  further  observed  that  on  March  25,  1902,  the 
United  States  circuit  court,  in  a  suit  begun  at  the  instance  and 
request  of  the  Interstate  Commerce  Commission,  enjoined  the- 
Atchison,  Topeka  and  Santa  Fe  Railway  Company  to  observe 
in  all  respects  its  published  schedules  of  rates.  That  company 
from  the  date  of  this  injunction  down  to  November  27,  1904^ 
was  apparently  in  continuous  disregard  of  that  order  of  court  in. 
its  failure  to  maintain  these  coal  tariffs. 
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m.  655. 

DULUTH  SHINGLE  COMPANY 

v. 
DULUTH,  SOUTH  SHOEE  &  ATLANTIC  RAILWAY 
COMPANY;  CHICAGO,  ST.  PAUL,  MINNEAPO- 
LIS &  OMAHA  RAILWAY  COMPANY;  NORTH- 
ERN PACIFIC  RAILWAY  COMPANY;  GREAT 
NORTHERN  RAILWAY  COMPANY;  and  CHI- 
CAGO, MILWAUKEE  &  ST.  PAUL  RAILWAY  COM- 
PANY. 


Decided  February  2,  1905, 


The  defendants,  by  charging  a  higher  rate  on  shingles  than  on  lumber,  in< 
carloads,  from  Duluth,  Minn.,  to  Chicago,  111.,  unjustly  discriminate 
against  shingles  in  favor  of  lumber,  subject  Duluth  and  complainant, 
and  other  shingle  shippers  from  that  point  to  undue  prejudice  and  dis- 
advantage, and  afford  undue  preference  and  advantage  to  other  places 
from  which  shingles  are  carried  at  rates  as  low  as  those  applied  on  lum- 
ber therefrom. 

H.  H.  Phelps  for  complainant. 

Bailey  &  Washburn  for  C,  St  P.,  M.  &  O.  Ry.  Co. 

Burton  Hanson  for  C,  M.  &  St  P.  Ry.  Co. 

M.  D.  Orover  for  G.  N.  Ry.  Co. 

P.  J.  Farrell  for  the  Commission. 

Repoet  and  Opinion  of  the  Commission. 

Yeomans,  Commissioner: 

The  complainant  in  this  case  is  a  firm  composed  of  D.  A^ 
Duncan,  C.  A.  Duncan,  F.  A.  Brewer  and  C.  Neimeyer,  doing, 
business  under  the  name  of  the  Duluth  Shingle  Company,  and 
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engaged  as  wholesale  dealers  in  and  shippers  of  shingles  in  car- 
loads from  Duluth  to  Chicago  and  points  east  thereof. 

The  complaint  states  that  defendants,  who  are  conmion  car- 
riers by  railroad  between  Duluth  and  Chicago,  maintain  a  rate 
of  thirteen  cents  per  hundred  pounds  for  the  transportation  of 
shingles  from  Duluth  to  Chicago,  which  is  unreasonable  and 
unjust,  and  that  a  reasonable  and  just  charge  for  such  service 
would  be  ten  cents  per  hundred  pounds ;  that  for  a  long  time  pre- 
vious to  January  15,  1903,  when  such  rate  was  established,  de- 
fendants had  hauled  shingles  between  the  points  named  for  ten 
cents  per  hundred  pounds,  which  was  and  still  is  the  rate 
charged  for  the  transportation  of  lumber  between  said  points; 
that  said  rate  of  thirteen  cents  per  hundred  pounds  is  un- 
reasonable and  unjust  as  compared  with  the  rate  exacted  for  the 
transportation  of  lumber;  that  defendants  charge  and  receive 
more  for  transporting  shingles  for  complainant  than  they  de- 
mand from  others  for  doing  a  like  and  contemporaneous  serv- 
ice in  the  transportation  of  &  like  kind  of  traffic  under  substan- 
tially similar  circumstances  and  conditions,  thereby  subjecting 
complainant  and  its  traffic  to  undue  and  unreasonable  prejudice 
and  disadvantage,  and  giving  to  said  other  shippers  and  their 
traffic  imdue  and  unreasonable  preference  and  advantage,  in 
violation  of  Sections  1,  2  and  3  of  the  Act  to  regulate  commerce. 

Complainant  asks  that  the  Commission  make  an  order  requir- 
ing defendants  to  cease  and  desist  from  said  violations. 

The  defendants  admit  charging  the  rates  alleged  by  complain- 
ant, but  deny  that  the  same  is  in  violation  of  law. 

Facts. 

We  find  the  facts  relevant  to  the  issues  presented  in  this 
case  to  be  as  follows : 

Complainant  is  a  firm  engaged  in  buying  and  selling  white 
pine  shingles,  which  it  ships  in  carloads  over  the  defendants* 
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lines  of  railroad  from  Duluth  to  Chicago  and  points  in  Indiana 
^nd  Ohio  and  elsewhere. 

The  defendants,  the  Duluth,  South  Shore  &  Atlantic  Ry.  Co., 
the  Northern  Pacific  Ry.  Co.,  the  Great  Northern  Ry.  Co.,  and 
the  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  are  common  car- 
riers of  interstate  conmierce,  by  their  own  lines  and  in  connec- 
tion with  other  lines,  from  Duluth  and  other  points  in 
Minnesota  to  Chicago,  Milwaukee,  Racine  and  other  places. 

The  rates  charged  by  the  defendants  for  the  transportation  of 
lumber  and  shingles  are  shown  by  the  following  tables  prepared 
from  tariffs  filed  with  the  Commission. 


VIA  ST.  PAUL  &  DULUTH  BAILBOAD. 


RATES  IN  CENTS  PER  100  POUNDS. 


From 
Duluth,  Minn.,  To 


1895, 
1896, 


1897, 
1898, 

1899, 
1900, 

1901, 
1902, 


1903, 


June    10, 
March  18, 
May  25, 
Atig.  1, 
June  19» 
Aug.  26, 
Dec.  4, 
Jan.  1, 
Jan.  10, 
Mar.  12, 
Sept.  1, 
Apr.  3, 
Apr.  6, 
June  2, 
June  20, 
July  9, 
Sept.  22, 
Oct.  20, 
Jan.  15^ 
to  date. 


Chicago,  111.       Milwaukee,  Wis.     Racine,  Wis. 
Lumber.  Shingles.  Lumber.  Shingles.  Lumber.  Shingles. 


17 
17 
16 
16 
14 
14 
14 
14 
14 
15 
15 
15 
10 
10 
10 
10 
10 
10 
10 


17 
17 
16 
16 
14 
14 
14 
14 
14 
15 
15 
15 
10 
10 
10 
10 
10 
10 
13 


14 
14 
14 
14 
15 
14 
14 
♦10 
10 
10 
10 
10 
10 
10 


14 
14 
14 
14 
15 
14 
14 
•10 
10 
10 
10 
10 
10 
13 


14 
14 
14 
14 
15 
15 
15 
♦10 
10 
10 
10 
10 
10 
10 


14 
14 
14 
14 
15 
15 
15 
♦10 
10 
10 
10 
10 
10 
13 
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TIA  D.,  8.  8.  A  A.  BT. 


RATES  IN  CENTS  PER  100  POUNDS. 


From 
Duluth,  Minn.  To 


1893, 
1895, 
189G, 

1897, 

1898, 
1900, 


Nov. 
July 
Apr. 


t< 


1903, 


May 
June 
Nov. 
Mar. 
Apr. 
Sept. 
Oct. 
Jan. 
to 


15, 

1, 
17, 
17, 
22, 
18, 

6, 
25, 

8, 
18, 

2, 

1«, 
date. 


Chicago,  111.     Milwaukee,  Wis.     Racine,  Wis. 
Lumber.  Shingles.  Lumber.  Shingles.  Lumber.  Sliinglesw 


17 
17 
16 
16 
16 
14 
14 
15 
15 
10 
10 
10 


17 
17 
16 
16 
16 
14 
14 
15 
15 
10 
10 
13 


17 

16 

16 

16 

16 

14 

14 

14 

14 

10 

10 

10 


17 

16 

16 

16 

16 

14 

14 

14 

14 

10 

10 

13 


16 
16 
16 
14 
14 
15 
15 
10 
10 


16 
16 
16 
14 
14 
15 
15 
10 
la 


VIA   C,   M.   A   ST.   P.   BT. 


RATES  IN  CENTS  PER  100  POUNDS. 


Date. 
1892,  Aug. 
1895,  Dec. 
1897,  June 
1900,  Mar. 

1902,  ^lay 
Sept. 

1903,  Jan. 

to 

•1902, 

and  Cedar 


From  St.  Paul,  Minneapolis  and  Minnesota  Transfer 

To  Chicago,  111.     Milwaukee,  Wis.      Racine,  Wis. 

Lumber.  Shingles.  Lumber.  Shingles.  Lumber.  Shingles* 
26, 
10, 
22, 

20, 

22, 

15, 

date. 

Sept.  22 :     The  rate  on  Cedar  Lumber,  Cedar  Poles,  Cedar  Posts,. 

Shingles  is  13  cents  per  100  lbs. 
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14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

14 

12 

12 

12 

12 

12 

12 

13 

13 

13 

13 

13 

13 

10 

10 

10 

10 

10 

10 

10 

10* 

10 

10» 

10 

10» 

10 

13 

10 

13 

10 

13 
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RATES  IN  CENTS  PER  100  POUNDS. 

From  St.  Paul, 

Minneapolis  Duluth,  Minn, 

and  Minnesota  Transfer.  to 

Chicago, 
Mil-  Mil- 

To  Chicago,  waukee.  Racine,  Rockford,  waukee,  Rockford, 

Wis.  111.        Racine.        III. 


1893, 

Date. 

Nov.  8, 

1 
s 

9 

15 

s 

to 

a 

15 

• 
g;  Lumber. 

a 
.a 

CO 

15 

1 

a 

9 

1-:) 
15 

00 

'bio 

QQ 

15 

• 

B 

S 
15 

a 

OQ 

15 

1 

9 

17 

a 
17 

a 
S 

17 

a 

s 

17 

1896, 

Apr.  1, 

15 

15 

15 

15 

15 

15 

14 

14 

17 

17 

16 

16 

Apr.  10-17, 

14 

14 

14 

14 

14 

14 

14 

14 

16 

16 

16 

16 

1897, 

Apr.  17, 

14 

14 

14 

14 

14 

14 

14 

14 

16 

16 

16 

16 

June  9, 

12 

12 

12 

12 

12 

12 

14 

14 

14 

14 

16 

16 

July  9, 

12 

12 

12 

12 

12 

12 

12 

12 

14 

14 

14 

14 

1898, 

Jan.  12-19, 

12 

12 

12 

12 

12 

12 

12 

12 

14 

14 

14 

14 

1900, 

Mar.  8, 

13 

13 

13 

13 

13 

13 

13 

13 

15 
1-2-3 

15 
1-2-3 

15 

15 

1902, 

June  19, 

10 

10 

10 

10 

10 

10 

13 

13 

10 

10 

15 

15 

July  14, 

10 

10 

10 

10 

10 

10 

13 

13 

10 

10 

15 

15 

Sept.  22, 

10 

10 

10 

10 

10 

10 

13 

13 

10 

10 

15 

15 

Oct.  3, 

10 

10 

10 

10 

10 

10 

13 

13 

10 

10 

15 

15 

1903, 

Jan.  15, 

10 

13 

10 

13 

10 

13 

13 

13 

10 

13 

15 

15 

Nov.  2, 

10 

13 

10 

13 

10 

13 

13 

13 

10 

13 

15 

15 

1.  Effective  April  5,  1902,  applicable  to  Chicago  and  Milwaukee  only. 

2.  Effective  April  18,  1902,  applicable  to  Racine. 

3.  Effective  May  1,  1902,  rate  to  Racine  is  cancelled. 

VIA  WISCX)NSIN  CENTRAL  LINES. 

Rates  in  cents  per  100  pounds. 
From  Minneapolis  and  Minnesota  Transfer. 


To  Chi( 

»ago,  111. 

Milwaukee,  Wia. 

Dates. 

Lumber. 

Shingles. 

Lumber. 

Shingles. 

1895,  Apr.  22-27, 

15 

15 

•  15 

15 

1890,  Apr.  1-8, 

14 

14 

14 

14 

1897,  May  10, 

14 

14 

14 

14 

May  27, 

14 

14 

14 

14 

1898,  Au£r.  28, 

12 

12 

12 

12 

Oct.  4, 

12 

12 

12 

12 

1900,  Mar.  7, 

13 

13 

13 

13 

1901,  Sept.  16, 

13 

13 

13 

13 

1902,  Apr.  8, 

10 

10 

10 

10 

Sept.  2, 

8 

8 

8 

A 

Sept.  22, 

10 

10 

10 

10 

1903,  Jan.  15, 

10 

13 

10 

13 
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The  following  is  quoted  from  "Rules  Circular  W.  T.  L.  No.  5,  I.  C.  CL 
384/'  showing  freight  classification. 

LUMBER  AND  ARTICLES  OF: 

Lumber,  except  Walnut,  Butternut,  Cherry  and  woods  of  Talue;  also  the 
following  articles  in  straight  or  mixed  C.  L. 
tAgricultural  Implement  Wood  (in  the  rough). 
fBarrel  stocky  viz.:  Headings,  Hoops  and  Staves. 

Base  Boards. 

Bed  Slats. 

Blocks,  Comer  and  Base. 

Blocks,  Head  and  Plinth. 

Box  Lumber  or  Shooks. 

Carpenter's  Mouldings. 

Casings. 

Combined  Lath  and  Sheathing. 

Fence  Posts. 

Fruit  and  Vegetable  Packages,  made  from  scarfed  box  material,  de- 
scribed as  follows:  min.  weight  30,000  lbs.;  scarfed  berry  box  material,. 

in  racks  and  bundles;  boxes  K.  D.  in  bundles.  N.  O.  S.;  Melon  crate 

material  K.  D.  in  bundles;  Four  package  crates;  Six  package  crates;. 

Grape  Packages,  nested,  handles  and  cover  in  bundles. 
Grain  doors  (straight  C.  L.  only). 

Guttering,  rough. 
tHeading. 
tHoops. 

Lath,  pine. 
Logs,  Walnut  (except  squared,  or  with  sides  hewn  for  export). 

Lumber,  including  ceiling,  flooring   (except  wood  carpet),  wainscoting^ 

Match  Blocks,  and  circus  seats   (not  upholstered  nor  with  backs.  ) 

Paving  blocks. 

Pickets. 

Piles. 
IPIow  Beams  and  Plow  Handles  (in  the  rough). 

Sawdust. 
JSawed  Felloes  (in  the  rough). 

LUMBER  RATES  AND   MINIMUM  WEIGHTS,   EXCEPT  AS   OTHElT 

WISE  PROVIDED. 

tOn  articles  prefixed  thus  {%)  the  lumber  rates  will  apply  only  whes 
such  articles  are  not  further  finished  than  sawed^  rived  or  split  from  the 
bolt. 

tThe  rates  on  barrel  stock  to  be  in  case  loxver  than  lumber  rates. 

*Lumber  rates  will  not  apply  on  shipments  of  shingles,  in  straight  C.  L. 
or  in  mixed  C.  L.,  with  lumber  from  St.  Paul,  Minneapolis,  Minn.  Transfer, 
etc.,  or  Lake  Superior  Ports  to  Chicago,  Milwaukee  or  other  Lake  Michigan 
ports  where  specific  commodity  tariffs  on  shingles  are  published  naming 
higher  rates. 
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•Shingles. 


JSleigh  Wood  (in  the  rough). 

Spools  (for  barbed  wire)  K.  D. 
tStaves. 

Tank  Material   (Wooden). 

Telegraph  and  Telephone  Poles. 
Telegraph  and  Telephone  Braces,  Brackets,  Cross  Arms  and  Pins. 
Tin  Plate  Boxes,  Wooden,  not  further  manufactured  than  having  sides 
and  bottoms  nailed  together,  tops  K.  D.  and  tied  in  bundles. 
^Vehicle  Wood   (in  the  rough). 

Well  Tubing. 

Window  Stock,  Aprons  and  Hoods. 

AHTJCLES  TAKING  HlGilER  THAN  LUMBER  RATES: 

Walnut,  Butternut  and  Cherry  Lumber;  also  Walnut  Logs,  squared  C.  L» 

Agricultural  Implement,  Sleigh  and  Vehicle,  Wood,  dressed  in  the  white, 

Wagon  Bows,  bent. 

*  Wagon  Wood,  including  Hubs  and  Spokes,  sawed  or  turned  to  shape; 

also  tenoned  hubs  and  spokes  not  further  finished  than  bored,  mortised  or 

primed  C.  L. 

Wooden  Road  Scraper  Sides. 

Mahogany,  Holly  and  Woods  of  Value    (See    classification).      All 
other  woods,  lumber  rates. 

The  following  articles,  when  loaded  in  straight  or  mixed  C.  L.,  will  take 
1  cent  per  100  lbs.  above  the  lumber  rates,  subject  to  the  minimum  weights 
governing  shipments  of  lumber  (except  as  otherwise  provided). 

When  loaded  with  articles  taking  lumber  rates,  they  will  take  3  cents 
over  lumber  rates,  on  the  actual  weight  of  such  articles,  provided  they  are 
specified  on  the  shipping  tickets:  if  not  so  specified  the  regular  L.  C.  L. 
rating  will  apply;  the  total  charges  on  the  entire  C.  L.  not  to  exceed  the 
charges  on  a  straight  or  mixed  C.  L.  of  articles  taking  one  (1)  cent  per 
100  lbs.  above  the  lumber  rates. 

Angle  Beads.  tCasing. 

Astragals.  Closet  Fittings. 

Balusters.  Closet  Seats. 

Balustrade  Work.  Closet  Tanks. 

tBase  Boards.  Comer  Beads. 

^Blinds,  inside  and  outside.  Cornice  Brackets, 

t Blocks,  CJomer  and  Base.  Cresting. 

tBlocks,  Head  and  Plinth.  Door  Jambs. 

tCarpenter*s  Mouldings.  floors.  Panel. 

*3  cents  above  lumber  rates  subject  to  lumber  minimum  weights. 
fApplies  when  manufactured  from  woods  other  than  those  enumerated 
above  as  taking  lumber  rates. 
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common  win- 
unglazed      ( if 


t Doors,  Screen. 
JDoors,  glazed  with 
dow     glass,     or 
glazed  released). 

Gable  Ornaments. 

Grille  Work. 

Interior  Trimmings. 

Panel  Jambs. 

Panel  Wainscoting  and  Ceiling. 

Pantry  Fittings. 

Pilasters. 

Porch  Newels. 

Porch  or  Piazza  Columns. 

Porch  Railings. 

Porch  Work.  ' 

Portiere  Work. 

Rosettes. 
tSash,  glazed  with  common  window 
glass  or  unglazed  (if  glazed  re- 
leased ) . 

Scroll  Work. 


Shelves. 

Shutters,  inside  and  outside. 

Spindles. 

Stair  Work  (Newels,  Risers, 
Treads,  Railings,  Balusters  and 
Post  Ornaments)  K.  D.  and 
taken  apart. 

Store  Fronts. 

Turned  Work,  entering    into    the 

construction  of  Buildings. 
^Wainscoting. 

Wash-tub  Covers. 

Window,  Door,  Blind  and  Screen 
Frames,  S.  U.  or  K.  D.,  mini- 
mum weight  as  follows:  In  cars 
under  34  feet  inside  measure- 
ment, 20,000  lbs. ;  in  cars  34  feet 
and  over  inside  measurement, 
24,000  lbs. 
JWindow  Screens. 
^Window  Stools,  Aprons  and  Hoods. 


The  rate  on  cedar  lumber,  cedar  poles,  cedar  posts  and  cedar 
shingles  (Pacific  Coast  Traffic)  was  advanced  by  the  C,  M.  & 
:St  P.  Ry.  Co.  three  cents  per  100  lbs.  over  the  ten-cent  regular 
lumber  rate  September  18,  1902,  from  Duluth,  and  September 
-22,  1902,  from  St.  Paul,  Minneapolis  and  Minnesota  Transfer. 
With  this  exception  an  examination  of  the  tariffs  affecting  de- 
fendants' lines  fails  to  show  that  in  any  instance  has  there  been 
any  difference  between  the  rate  on  lumber  and  the  rate  on  shin- 
:gles  until  the  issue  of  the  tariff  complained  of,  effective  January 
15,  1903,  when  the  rate  on  all  shingles  was  advanced  three  cents 
per  100  lbs.,  from  the  points  above  named  and  points  in  the 
vicinity  of  Duluth  called  "Lake  Head  points,"  to  Chicago,  Ra- 

NOTE:  The  foregoing  rates  will  not  apply  on  articles  named  when 
manufactured  from  Mahogany,  Rosewood,  Lignum  Vite  or  other  valuable 
foreign  woods. 

tThe  minimum  weight  on  sash,  doors  and  blinds,  screen  doors  and  win- 
dow screens,  will  l>e  as  follows :  In  cars  under  34  feet  inside  measurement, 
20,000  lbs. ;  in  cars  34  feet  and  over,  inside  measurement,  24,000  lbs. 

The  ba«is  for  rates  on  all  the  inside  finish  material  specified  above  will 
not  apply  on  the  articles  named  when  polished  or  yamished.  Such  ship- 
ments will  be  subject  to  Western  Classification  Rating. 
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cine,  Milwaukee  and  points  taking  the  Chicago  rate  and  which 
advance  affects  rates  east  of  Chicago  as  far  as  New  England. 

Under  the  tariff  of  January  16,  1903,  a  rate  of  ten  cents  per 
100  lbs.  on  lumber  and  thirteen  cents  per  hundred  lbs.  on  shin- 
gles was  fixed  to  Chicago,  for  distances  and  from  places,  as 
follows:  Duluth,  West  Duluth,  Superior,  South  Superior, 
West  Superior,  479  miles,  St.  Paul  410  miles,  Minnesota 
Transfer,  415  miles  and  Minneapolis,  420  miles.  A  rate 
of  twelve  cents  on  lumber  and  thirteen  cents  on  shingles  was 
fixed  for  the  following  points  near  Duluth,  viz. :  Barker,  Carl- 
ton, Cloquet,  Fond  du  Lac,  Howell,  Ironton,  Oneonta,  Scanlon, 
Short  Line  Park,  Smithville,  Spirit  Lake,  Thompson,  Wren- 
shall,  Pokegama  Junction,  Saunders,  St.  Louis  and  Walbridge. 
The  same  rate  for  lumber  and  shingles  was  made  from  the  fol- 
lowing points:  Star  Lake,  403  miles,  Minocqua,  384  miles, 
Tomahawk,  350  miles  and  Wausau,  311  miles,  ten  cents. 

Three  reasons  are  assigned  for  fixing  the  lumber  rate  at  ten 
cents  and  the  shingle  rate  at  thirteen  cents  per  100  pounds. 

First,  to  equalize  the  revenue  derived  from  forest  products, 
which,  as  shown  by  the  statistics  furnished,  is  effected  by  this 
adjustment;  second,  to  compete  with  water  transportation  of 
lumber,  there  being  an  understanding  that  lumber  shippers 
w^ould  ship  largely  by  rail,  rather  than  by  water,  if  the  ten-cent 
rate  was  established,  whereas  there  was  no  competition  by  water 
for  the  transportation  of  shingles ;  and  third,  the  traffic  in  shin- 
gles is  limited  in  volume  as  compared  with  lumber;  while  ves- 
sels take  full  cargoes  of  lumber,  they  take  only  partial  or  "deck 
loads"  of  shingles  in  connection  with  other  freight. 

The  volume  of  Pacific  Coast  (red  cedar)  shingles  over  de- 
fendants' lines  largely  exceeded  the  shipment  of  pine  shingles 
produced  in  Minnesota  and  of  which  complainant's  traffic  en- 
tirely consists;  this  Pacific  Coast  product  constituting  about 
80  per  cent  of  the  shingle  traffic.  Rates  on  lumber  and  shingles 
West  of  St  Paul  are  the  same. 

The  D.,  S.  S.  &  A.  Ry.  Co.  (Sept  18,  1902)  and  the  C.  M.  & 
St  P.  Ry.  Co.  (Sept  22,  1902)  first  undertook  to  exact  a 
higher  rate  on  Western  (Pacific  Coast)  shingles  than  on  pine 
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shingles,  but  found  it  impracticable  because  the  cars  would  be- 
come mixed  and  they  could  not  follow  them,  and  therefore  the 
rate  was  made  to  apply  to  the  entire  shingle  product  in  order 
to  avoid  any  charge  of  discrimination  on  the  part  of  shippers  o£ 
shingles. 

While  it  has  not  been  practicable  to  examine  each  of  the 
thousands  of  tariffs  and  supplements  filed  with  the  Commission 
we  are  not  advised  of  any  instance  in  which  shingles  are  not 
included  in  the  same  class  with  lumber  and  carried  at  the  same 
rate  by  all  the  railroads  in  the  United  States,  except  over  de- 
fendants' lines  as  above  shown. 

The  following  statement  shows  the  comparative  volume  of 
traffic  in  lumber  and  shingles  over  the  lines  of  the  railways 
named. 

SHIPMENT  OF  SHINGLES  BY  COMPLAINANT. 

April  2,  1902,  to  May  16,  1903. 

No.  Cars.                Quality.  Av.  Wt.  Per  Car.                     Total  Wt. 

81  Air  Dried.  33,908  lbs.  2,746,800  lbs. 

84  Kiln  Dried.  32,500   "     Est.  2,743,600    " 

119  A.  D.-K.  D.  33,204    "       "  3,951,176    " 


284 

9,432,576  lbs. 

SHIPMENT   OF   SHINGLES 

FROM 

DULUTH   via  C, 

M.  &  St.  p.  Ry. 

Period. 

No.  Cars. 

Av.Wt.  Pr.  Car. 

Total  Wt. 

Jan.    1  to  June  30,  1902, 

35 

32,606  lbs. 

1,141,210  lbs. 

July   1   to  Nov.  30,     " 

50 

28,908    " 

1,445,400    " 

December,                        " 

8 

34,144     " 

273,152    " 

Jan.    1    to   May  19,  1903, 

22 

34,689     " 

763,168    " 

Total, 

115 

3,622,920  lbs. 

SHIPMENT  OF  LTOIBER  J^'KOM  DULUTH  via  C,  M. 

&  St.  p.  ry. 

Period. 

No.  Cars. 

Av.Wt.  Pr.  Car. 

Total  Wt. 

Jan.   1  to  June  30,  1902, 

125 

40,327  lbs. 

5,040,875  lbs. 

July   1   to  Nov.  30,     " 

62 

37,833     " 

2,346,646    " 

December,                        " 

36 

44,256    " 

1,593,216    " 

Jan.    1    to   May  19,  1903, 

103 

39,764     " 

4,093,692    " 

Total, 

326 

13,073,429  lbs. 
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SHIPMENT  OF  SHINGLES  FROM  MINNEAPOLIS  via  C,  M.  &  St.  P.  RY. 


Period. 

No.  Cars. 

Av.Wt.  Pr.  Car. 

Total  Wt. 

Jan.    1   to  June  30,  1901, 

133 

33,949  lbs. 

5,515,317  lbs. 

July    1   to  Nov.  30,      " 

311 

32,990    " 

10,259,890  " 

December,                        " 

39 

32,976     " 

1,286,064    " 

Jan.    1    to    May  19,  1903, 

197 

31,030     •* 

6,112,910    " 

Total, 

680 

23,174,181  lbs. 

SHIPMENT  OF  LUMBER  FROM  MINNEAPOLIS  via  C, 

M.  &  St.  p.  RY. 

Period. 

No.  Cars. 

Av.Wt.  Pr.  Car. 

Total  Wt. 

Jan.   1   to  June  30,  1901, 

241 

44,430  lbs. 

10,707,630  lbs. 

July  1   to    Nov.    30,     " 

400 

47,659    " 

19,063,600    " 

December,                         " 

96 

41,287    " 

3,963,552    " 

July   1   to  May    19,  1903, 

330 

47,079    " 

15,536,070    " 

Total, 

1067 

49,270,852  lbs. 

SHIPMENT  OF   SHINGLES   FROM   MINNESOTA  TRANSFER  via  a. 

M.  &  St.  p. 

.  RY. 

Period. 

No.  Cars. 

Av.  Wt.  Pr.  Car. 

Total  Wt. 

Jan.    1   to  June  30,  1901, 

469 

30,350  lbs. 

14,234,150  lbs. 

July   1   to.  Nov.  30,      " 

566 

32,867     " 

18,602,722    " 

December,                        " 

184 

33,164     " 

6,267,996    " 

Jan.    1    to   May  19,  1903, 

531 

34,473     " 

18,305,163    " 

Total, 

1750 

57,410,031  lbs. 

SHIPMENT    OF    LUMBER    FROM    MINNESOTA    TRANSFER  via  C, 

M.  &  St.  P 

.  RY. 

Period. 

No.  Cars. 

Av.Wt.  Pr.  Car. 

Total  Wt. 

Jan.   1   to  June  30,  1901, 

134 

44,338  lbs. 

5,941,292,  lbs. 

July   1   to  Nov.  30,     " 

202 

42,819     " 

8,649,438    " 

December,                        " 

55 

43,156     " 

2,373,580    " 

Jan.    1    to   May  19,  1903, 

147 

43,447     " 

6,386,709    " 

Total, 

538 

23,361,019  lbs. 

SHIPMENTS  via  THE  GREAT  NORTHERN  DURING  YEAR  ENDING 

APRIL  30, 

1903. 

From  Duluth. 

No.  Cars. 

Av.  Wt.Pr.  Car. 

Total  Wt. 

Shingles, 

4 

31,375  lbs. 

125.500  lbs. 

Lumber, 

196 

41,194     " 

8,230,600   " 
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SHIPJ^IENTS    via    NORTHERN    PACIFIC    DURING    YEAR    ENDING 

APRIL  30,  1903. 

Prom  Duluth.  No.  Cars.    Av.  Wt.Pr.  Car.  Total  Wt. 

Shingles,  46  33,888  lbs.  1,558,850  lbs. 

Lumber,  1018  39,010    "  39,712,370    " 

RECAPITULATION. 

Shingles  sliipped  by  complainant  from  Duluth  to 

Chicago  284  cars,    9,432,576  lbs. 

liUmber  shipped  by  defendants  from  Duluth  to 

Chicago,  1540  cars,  61,016,399  lbs. 

Shingles  shipped  by  defendants  from  Minneapolis,  702  cars,  23,240,161  lbs. 
Lumber  shipped  by  defendants  from  Minneapolis,  1067  cars,  49,270,852  lbs. 
Shingles  shipped  by  defendants  from  Minnesota 

Transfer,  1750  cars,  57,410,031  lbs. 

Lumber   shipped   by   defendants   from   Minnesota 

Transfer,  538  cars,  23,351,019  lbs. 

During  the  year  previous  to  the  hearing  the  complainant 
shipped  nearly  the  entire  shingle  product  from  Duluth,  about 
one-half  of  which  was  forwarded  over  defendants'  lines  to 
Chicago,  and  at  the  time  of  the  hearing,  May  19,  1903,  com- 
plainant had  contracted  for  the  entire  product  of  shingles  at 
Duluth  for  the  ensuing  year,  which  it  was  estimated  would 
amount  to  about  400  cars. 

In  the  classification  of  June  25,  1902,  and  tariff  complained 
of,  it  is  provided  that  the  following  articles  shall  take  the  lum- 
ber rate : 

Base  Boards. 

Bed  Slats. 

Blocks,  Corner  and  Base. 

Blocks,  Head  and  Plinth. 

Box  Lumber,  or  Shooks. 

Carpenters*  Mouldings. 

Casings. 

Combined  Lath  and  Sheathing. 

Fence  Posts. 

Fruit  and  Vegetable  packages  made  from  scarfed  box  material  described 
as  follows:  Minimum  weight,  30,000  lbs.;  scarfed  berry  box  material  in 
racks  and  bundles;  boxes  K.  D.  in  bundles  N.  o.  8.;  melon  crate  material, 
K.  D.  in  bundles ;  four  package  crates ;  six  package  crates ;  grape  packages, 
nested  handles  and  covers  in  bundles. 
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Grain  Doors  (Straight  C.  L.  only). 

Guttering — Rough. 

Lath,  pine. 

Logs,  Walnut  (except  squared  or  with  sides  hewn  for  export). 
Lumber,  including  ceiling,  flooring   (except  wood  carpet),  waiiiBCoting^ 
match  blocks  and  circus  seats  (not  upholstered  or  with  backs). 

Paving  Blocks. 

Pickets. 

Piles. 

Sawdust. 

Tank  material  (Wooded). 

Telegraph  and  Telephone  Poles. 

Telegraph  and  Telephone  Braces,  Brackets,  Cross  Arms  and  Pins. 

Tin  Plate  Boxes,  wooden,  not  further  manufactured  than  having  side9 
and  bottoms  nailed  together,  tops  K.  D.  tied  in  bundles. 

Well  Tubing. 
Window  stock.  Aprons  and  Hoods. 

Some  comparison  is  attempted  to  be  made  between  shingles 
and  certain  articles  in  the  classification  taking  the  lumber  rate 
and  having  the  same  minimum  carload  of  24,000  lbs.  per  car  of 
33  ft  6  in.  in  length — for  instance — box  stuff,  pine  lath,, 
sheathing,  sawdust  and  other  articles  especially  referred  to  in 
the  testimony,  claimed  to  be  of  less  value  and  weight,  the  same 
or  less  than  shingles  per  carload,  but  no  figures  are  given  by 
which  weights,  values  or  the  volume  of  traflSc  can  be  satisfac- 
torily compared. 

Shingles  being  put  up  in  bundles  of  uniform  size — 250  per 
bundle — can  be  handled  much  more  conveniently  and  rapidly 
and  packed  more  closely  than  some  other  articles,  such  as 
screens,  mouldings  and  box  stuff  cut  in  different  lengths  which 
take  the  lumber  rate. 

Estimating  the  comparative  revenues  received  by  defendants^ 
it  is  found  that  the  average  weight  of  carloads  of  shingles  in 
33  ft.  and  less  than  34  ft  cars  is  29,850  lbs.  via  the  C,  M.  & 
St.  P.  Ky.,  producing  a  revenue  of  $29.85  at  10  cents  per 
100  lbs.  and  $38.80  at  13  cents  per  100  lbs.,  while  the  average 
weight  of  carloads  of  lumber  in  cars  of  the  same  length,  over 
the  same  line  is  38,943  lbs.,  amounting  at  10  cents  to  $38.94, — 
])ractically  the  same  revenue  per  car  as  is  received  for  the  trans- 
portation of  shingles  at  13  cents  per  100  lbs.. 
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Over  the  Chicago,  St  Paul,  Minneapolis  &  Omaha  Rail- 
way, shipments  of  shingles  from  Minnesota  Transfer  amount- 
ing to  151  cars,  averaged  31,326  lbs.,  which  at  a  13-cent  rate 
per  100  poimds  amounted  to  $40.72,  while  during  the  same  time 
there  were  357  carloads  of  lumber  hauled,  averaging  40,713 
pounds,  amounting,  at  10  cents  per  100  lbs.,  to  $40.7L 

Conclusions. 

The  determination  of  this  case  depends  upon  one  question, 
namely,  whether  by  charging  13  cents  per  100  pounds  for  the 
transportation  of  shingles  from  Duluth  to  Chicago,  the  defend- 
ant carriers  have  violated  the  following  provision  of  Section  3 
of  the  Act  to  r^ulate  commerce:  "That  it  shall  be  unlawful  , 
for  any  common  carrier  subject  to  the  provisions  of  this  Act  to 
make  or  give  any  undue  or  unreasonable  preference  or  advan- 
tage to  any  particular  person,  company,  firm,  corporation,  or 
locality,  or  any  particular  description  of  traffic,  in  any  respect 
whatsoever,  or  to  subject  any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particular  description  of  traffic, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever;"  or  in  other  words,  whether  there  is  made 
or  given  to  any  locality,  or  to  any  particular  description  of 
traffic,  an  undue  preference  or  advantage,  or  whether  any  local- 
ity, or  particular  description  of  traffic  is  subjected  to  any  undue 
or  unreasonable  prejudice  or  disadvantage. 

Generally  speaking  the  demand  for  and  use  of  shingles  as 
building  material  are  quite  as  important  and  general  as  for  any 
other  lumber  product,  and  the  necessity  is  equally  as  great  that 
such  product  shall  be  charged  only  a  reasonable  and  equitable 
rate  for  its  transportation. 

Shingles  being  put  up  in  bundles  for  shipment  the  work  of 
handling  is  facilitated  so  that  no  more,  and  perhaps  even  less, 
labor  is  required  than  for  the  handling  of  many  other  lumber 
products  classed  with  and  charged  the  same  transportation  rate 
as  lumber,  such  as  laths,  shooks,  sawdust,  box  and  moulding 
material  and  other  stuff  of  the  regular  dimensions.  The  weight 
of  shingles  that  can  be  loaded  in  a  car  will  also  compare  favor- 
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ably  with  the  above  named  and  many  other  lumber  products 
taking  the  lumber  rate. 

No  testimony  has  been  submitted  as  to  the  relative  values  of 
these  various  products,  but  it  may  be  assumed  safely,  that 
-shingles  are  worth  as  much  per  carload  as  the  average  of  ar- 
ticles taking  the  lumber  rate. 

No  claim  has  been  made  that  there  is  any  greater  risk  in  ship- 
ping shingles  than  any  other  article  included  in  the  lumber 
^classification. 

One  of  the  reasons  assigned  for  a  lower  rate  for  the  trans- 
portation of  lumber  than  shingles  was  the  alleged  competition 
for  the  transportation  of  lumber  by  water,  while  there  was  no 
^uch  competition  for  the  transportation  of  shingles ;  that  vessels 
never  take  a  full  cargo  of  shingles,  but  only  partial  or  deck  loads 
in  connection  with  other  freight.  But  are  we  to  understand 
from  this  that  vessels  do  take  full  cargoes  of  laths,  sawdust  and 
other  kinds  of  lumber  products  so  as  to  justify  the  lower  rate 
charged  for  their  transportation? 

Another  reason  assigned  for  the  higher  rate  exacted  for  the 
transportation  of  shingles  was  that  the  revenue  derived  from 
forest  products  might  be  equalized.  And  again,  it  may  be 
asked,  why  laths,  sawdust,  etc.,  are  transported  at  the  lumber 
rate  when  the  revenue  per  carload  for  their  transportation 
would  probably  be  less  than  that  derived  from  the  transporta- 
tion of  shingles  per  carload,  even  at  the  same  rates  ? 

It  is  pertinent  to  inquire  further  why  the  rate  on  shingles 
and  lumber  is  the  same  from  Star  Lake,  Tomahawk,  Monaqua 
and  Wausau,  to  the  same  points  of  destination. 

The  facts  appearing  in  evidence  are  not  consistent  with  de- 
fendants' claims,  and  do  not  support  either  of  the  reasons  as- 
signed for  the  difference  between  the  rate  on  lumber  and 
shingles. 

Another  important  consideration  is,  that  the  only  instance 
which  has  been  brought  to  the  attention  of  the  Conmiission  of 
any  departure  from  the  uniform  practice  of  the  railroads  of 
classifying  shingles  with  lumber  and  transporting  them  at  the 
same  rate  is  that  complained  of  in  this  case. 

The  Commission  has  sought  as  far  as  practicable  to  secure  the 
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establishment  throughout  the  cx)uiitry  of  a  uniform  classifica- 
tion of  freight,  believing  it  to  be  to  the  interest  and  advantage 
of  both  carriers  and  shippers ;  and  there  does  not  seem  to  be  any 
just  or  sufficient  reason  why  shingles  and  lumber  should  be 
classed  and  rated  differently  in  the  case  of  the  transportation 
complained  of. 

The  Commission,  therefore,  finds  that  the  defendant  carriers 
unjustly  discriminate  against  shingles  in  favor  of  lumber,  sub- 
ject Duluth  and  complainant  and  other  shingle  shippers  from 
that  point  to  undue  prejudice  and  disadvantage,  and  give  un- 
due preference  and  advantage  to  other  places  from  which 
shingles  are  transported,  by  exacting  a  higher  rate  therefor  than 
for  the  transportation  of  lumber  from  Duluth  to  Chicago. 

An  order  to  cease  and  desist  from  such  unjust  discrimination 
will  be  entered  in  accordance  with  the  conclusions  above  stated. 
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No.  707. 
THE  CENTKAL  YELLOW  PINE  ASSOCIATION 

V. 

THE  ILLINOIS  CENTKAL  RAILKOAD  COMPANY  ^ 
THE  GULF  &  SHIP  ISLAND  RAILROAD  COM- 
PANY: THE  SOUTHERN  RAILWAY  COMPANY^ 
THE  MOBILE  &  OHIO  RAILROAD  COMPANY; 
THE  NEW  ORLEANS  &  NORTH  EASTERN  RAIL- 
ROAD COMPANY;  THE  ALABAMA  GREAT 
SOUTHERN  RAILROAD  COMPANY;  THE  CIN- 
CINNATI ,  NEW  ORLEANS  &  TEXAS  PACIFIC 
RAILWAY  COMPANY;  THE  ALABAMA  &  VICKS- 
BURG  RAILWAY  COMPANY ;  THE  LOUISVILLE. 
&  NASHVILLE  RAILROAD  COMPANY;  THE  MO^ 
BILE,  JACKSON  &  KANSAS  CITY  RAILROAD 
COMPANY. 


Decided  February  7,  1905, 
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Complaint  was  made  of  an  advance  by  defendants  of  2  cents  per  100  pounds 
on  April  15,  1903  (except  as  to  the  L.  &  N.  R.  Co.,  as  to  which  the 
advance  became  effective  June  22,  1903),* in  the  rates  on  lumber  in 
carloads  from  points  in  lumber  producing  territories  east  of  the  Mis- 
sissipi  River  in  Louisiana,  Mississippi,  and  part  of  Alabama  served  by 
defendant  roads,  to  Ohio  River  points,  applying  both  on  shipments 
locally  to  such  Ohio  River  points  and  to  shipments  destined  beyond. 
On  September  9,  1809,  the  rate  previously  in  effect  from  May  1,  1894, 
was  advanced  one  cent,  making  a  total  advance  of  3  cents  since  May  1,. 
1894.  The  rates  prior  to  the  advance  on  April  15,  1903,  were  remunera- 
tive to  the  defendant  carriers.    Held: — 

1.  That  when  a  railroad  company  advances  a  rate  which  has  been 
for  some  time  in  force,  the  fact  of  its  continuance  is  in  the  nature  of 
an  admission  against  that  company  which  tends  to  show  the  unreason- 
ableness of  the  advance;  and  in  this  case  the  rates  in  effect  for  lon^ 
periods  prior  to  tho  advance  are  shown  to  have  been  profitable  to  th» 
defendant  carriers. 
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2.  That  the  test  of  the  reasonableness  of  a  rate  is  not  the  amount 
of  profit  in  the  business  of  the  shipper  or  manufacturer,  but  whether 
the  rate  yields  a  reasonable  compensation  for  the  services  performed. 
Carriers  necessarily  and  justly  participate  in  the  prosperity  of  their 
patrons  in  the  resultant  enlargement  of  their  own  business. 

3.  Tliat  the  advance  in  rates  by  defendants  was  not  justified  by 
increased  cost  of  operating  the  roads,  for  while  the  operating  expenses 
have  constantly  increased,  they  have  been  enlarged  by  the  inclusion 
therein  of  large  expenditures  for  permanent  improvements,  and  defend- 
ants' gross  earnings  have  increased  from  year  to  year  to  such  extent  as 
to  result  in  a  constant  increase  of  net  earnings. 

4.  That  the  value  of  the  entire  property  of  a  road  employed  for 
the  public  convenience  can  shed  but  little,  if  any,  light  upon  the  ques- 
tion whether  the  rate  on  one  among  thousands  of  articles  of  traffic 
yields  its  proper  proportion  of  a  fair  return  upon  that  value,  and 
moreover,  the  voluminous  and  conflicting  testimony  in  this  case  on  that 
subject  does  not  enable  the  Commission  to  determine  the  value  of  de- 
fendants' respective  properties. 

5.  That  the  elements  to  be  considered  in  determining  the  reason- 
ableness of  an  entire  system  of  rates  are  widely  different  from  those 
involved  in  the  question  of  the  reasonableness  of  the  rate  upon  a  single 
•commodity. 

6.  That  the  advance  of  rates  complained  of  in  this  case  was  the 
Tesult  of  concerted  action  by  defendants  and  other  carriers;  and  while 
the  question  whether  such  concert  of  action  is  in  violation  of  the 
"Anti-Trust  Act"  is  for  determination  only  by  the  courts,  it  is  the 
province  and  duty  of  this  Commission,  when  the  reasonableness  of 
rates  is  in  issue  before  it,  to  consider  whether  the  advanced  rates  re- 
sulted from  untrammeled  competition,  or  were  fixed  by  concert  of 
action  or  combination  of  carriers. 

7.  That  the  rates  in  effect  prior  to  the  advance  were  reasonably 
high  when  compared  with  the  rates  on  other  commodities  which  are  at 
all  analogous  to  lumber  in  respect  to  value,  volume,  and  the  various 
•conditions  affecting  the  service  of  transportation. 

8.  That  carriers  have  no  right  to  advance  a  rate  which  is  already 
reasonably  high  and  which  yields  an  adequate  return  for  the  services 
rendered  solely  because  additional  revenue  is  needed. 

9.  That  logging  roads,  or  "tap  lines,"  to  which  the  defendant  M. 
&  O.  R.  Co.  grants  allowances  from  its  published  rates,  are  not  common 
carriers,  but  such  tap  lines  are  the  private  properties  of  mill  owners, 
and  the  allowances  are  therefore  unlawful.  Cent.  TeHoto  Pine  Aesn,  v. 
V.  ^.  d  P,  R.  R.  Co.  (10  I.  C.  C.  Rep.  193),  cited  and  applied. 

10.  That  section  3,  of  the  Act  to  regulate  commerce,  which  pro- 
hibits undue  preferences  as  between  individuals  or  localities,  is  not 
violated  by  the  failure  or  refusal  of  defendants  to  make  "tap  line" 
allowances  to  mill  owners  in  their  territory  while  such  allowances  are 
granted  to  mill  owners  by  other  carriers  in  the  territory  west  of  the 
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Mississippi;  but  if  the  rate  west  of  the  Mississippi  River,  minus  the 
allowance,  is  reasonable,  it  tends  to  support  the  proposition  that  a 
similar  reduction  east  of  the  River  would  leave  the  rate  reasonably 
high;  and  the  M.  &  O.  R.  CJo.,  by  voluntarily  making  such  allowances 
-east  of  the  River,  practically  concedes  this  proposition  as  to  itself. 

XL  That  no  rule  is  more  firmly  grounded  in  reason  or  more  uni- 
versally recognized  by  carriers,  than  that  the  greater  the  tonnage  of 
an  article  of  traffic,  the  lower  should  be  the  rate,  but  defendants  have 
made  yellow  pine  lumber  an  exception  to  this  rule. 

12.  That  lumber  rates  should  be  relatively  low,  in  view  of  the 
fact  that  lumber  is  inexpensive  freight  and  few  other  commodities 
furnish  to  carriers  so  large  a  tonnage;  that  the  lumber  business  is  con- 
stant, yielding  carriers  revenue  all  the  year ;  that  no  special  equipment 
is  constructed  or  furnished  for  its  carriage;  that  it  is  loaded  by  ship- 
pers and  unloaded  by  consignees,  and  where  open  cars  are  furnished 
the  shipper  is  required,  at  considerable  expense,  to  equip  them  so  as 
to  protect  the  lumber  and  the  train;  and  that  there  is  small  risk  and 
in  case  of  accident  the  damage  is  insignificant. 

13.  Tliat  the  advance  on  April  15,  1903,  of  2  cents  per  100  pounds 
in  the  rate  from  the  shipping  points  in  question  to  the  Ohio  River 
was  not  warranted,  and  that  the  resultant  increased  rates  are  unreason- 
able and  unjust. 

'Oreen  &  Oreen  and  T.  M.  Miller  for  complainant. 

Ed,  Baxter  for  defendants. 

Sidney  T.  Andrews  for  Illinois  Central  Eailroad  Company. 

Claudian  B.  Northrop  for  Southern  Railway  Company. 

Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

The  complainant  is  an  incorporated  association  composed,  as 
alleged  in  the  complaint,  of  a  large  number  "of  persons,  firms 
and  corporations"  engaged  in  the  business  of  manufacturing 
yellow  pine  lumber  in  the  states  of  Mississippi,  Alabama  and 
that  part  of  Louisiana  east  of  the  Mississippi  River,  its  de- 
clared object  being  to  protect  the  interests  of  the  manufacturers 
of  yellow  pine  lumber  in  that  territory  in  the  matter  of  trans- 
portation rates. 

The  defendants  are  common  carriers  by  rail  engaged  in  in- 
terstate commerce,  and,  in  particular,  in  the  transportation  of 
yellow  pine  lumber  from  the  mills  and  lumber  plants  of  com- 
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plain  ant's  members  in  said  territory  to,  for  the  most  part,  the 
territory  known  as  "Central  Freight  Association  Territory/^ 
which  lies  on  and  north  of  the  Ohio  River  and  on  and  between 
the  Mississippi  River  on  the  west  and  a  line  running  through 
Buffalo  and  Pittsburg  on  the  east,  and  complainant's  members 
are  dependent  upon  the  defendants  for  the  transportation  of 
their  lumber  to  the  markets  of  the  country. 

The  Mobile,  Jackson  &  Kansas  City  Railroad  was  made  a 
party  defendant,  but,  it  appearing  that  that  road  was  not  di- 
rectly interested  in  or  responsible  for  the  rate  or  matter  in 
issue,  the  case  was  on  motion  of  counsel  for  the  complainant 
dismissed  as  to  it 

The  complaint  charges,  in  substance,  that  the  defendants,  on 
the  one  hand,  and,  on  the  other  hand,  the  several  railway  com- 
panies carrying  yellow  pine  lumber  into  the  same  markets 
from  the  territory  west  of  the  Mississippi  River,  embracing  the 
states  of  Texas,  Arkansas  and  that  part  of  Louisiana  west  of 
that  river,  met  through  representative  officials  and  by  agree- 
ment advanced  the  rate  on  yellow  pine  lumber,  from  the  terri- 
tories both  east  and  west  of  the  Mississippi  to  points  on  and  be- 
yond the  Ohio  River  in  said  Central  Freight  Association  Terri- 
tory, 2  cents  per  hundred  pounds,  making  said  advance  appli- 
cable south  of  the  Ohio  River  and  effective  on  and  from  April 
15,  1903,  except  as  to  the  Louisville  &  Nashville  road  as  to- 
which  it  became  effective  June  22,  1903 ;  that  the  defendants 
from  time  to  time  prior  to  April  15,  1903,  had  advanced  their 
lumber  rates,  and  that  the  rates  effective  prior  to  that  date  "con- 
tained really  higher  charges  for  the  transportation  of  yellow 
pine  lumber  of  complainant  and  others  similarly  situated  than 
the  reasonable  and  just  value  of  said  service  would  allow ;"  and 
that — 

"Said  increase  on  yellow  pine  lumber  is  imjust,  unreason- 
able, arbitrary  and  discriminatory,  in  direct  contravention  of 
the  provisions  of  the  Act  to  regulate  commerce,  ^nd  is  destruct- 
ive of  and  wholly  injurious  to  the  business  of  complainant  and 
others  similarly  situated,  and  largely  impairs  the  value  of  their 
property  by  the  placing  of  an  unnecessary  and  grievous  burden 
and  tax  upon  the  transportation  of  their  products  and  by  ren- 

10  L  C.  C.  Rep. 


CENTEAL  YELLOW  PINE  ASSO.  V.  ILLINOIS  C.  E.  CO.  et  ol.    509 

•dering  practically  inaccessible  their  available  markets  and  de- 
feating equal  competition  in  said  large  territory  (Central 
Freight  Association  Territory)  without  any  cause;  that  said 
unjust  and  unlawful  increase  imposes  upon  yellow  pine  lumber 
shipped  by  complainant's  members  and  others  similarly  situ- 
ated, carried  as  interstate  commerce  under  like  circumstances 
and  conditions,  an  excessive  burden  out  of  line  with  and  far 
more  grievous  than  is  sustained  by  the  same  products  from 
other  points  and  by  other  products  and  commodities  of  like 
weight,  cost  of  carriage,  value,  service  and  all  other  conditions 
considered." 

The  complaint  further  charges  that 

"The  railroads  transporting  yellow  pine  lumber  from  the  yel- 
low pine  regions  of  Arkansas  and  Trans-Mississippi  Louisiana, 
and  which  yellow  pine  lumber  competes  with  the  products  of 
•complainant's  mills  in  the  same  market,  not  only  charged  lower 
freight  rates  to  their  patrons,  but  allow  them  a  rebate  in  the 
shape  of  so-called  tap  line  divisions  through  the  logging  rail- 
roads oAvned  by  them  and  used  for  bringing  logs  from  the  woods 
to  their  saw  mills." 

The  complaint  alleges  many  matters,  which  will  be  herein- 
after considered,  in  support  of  these  charges,  and  in  conclusion 
prays  that  an  order  be  made  declaring  said  advanced  rate  "ex- 
cessive, unjust  and  unreasonable  as  well  as  discriminative,  in 
violation  of  the  Act  to  regulate  commerce,"  and  requiring  the 
•defendants  "to  desist  from  enforcing  their  unlawful  and  un- 
reasonable tariffs  now  effective  on  yellow  pine  lumber."  There 
is  also  a  prayer  for  general  relief. 

The  defendants  in  their  answers  specifically  deny  all  the 
charges  in  the  complaint  and  also  the  principal  matters  set  up 
therein  as  sustaining  those  charges.  The  main  grounds  upon 
which  the  defendants  seek  to  justify  the  advance  in  the  rate 
complained  of,  are: 

1.  The  alleged  improved  market  conditions  prior  to  April 
15,  1903,  which  resulted  in  an  increase  in  the  price  of  lumber. 

2.  The  alleged  increased  cost  of  operating  the  railroads. 

3.  The  alleged  fact  that  lumber,  considering  its  character 
and  the  conditions  attending  its  transportation,  was  not  yield- 
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ing  its  proportion  of  the  revenue  required  by  the  defendants  to 
meet  their  expenses. 

The  complainant  claims,  in  brief,  that  the  greatly  increased 
and  constantly  increasing  tonnage  of  the  lumber  traffic  and  of 
traffic  in  general  of  the  roads  and  resultant  increase  in  earn-^ 
ings,  called  for  a  reduction  rather  than  an  advance  in  the  rate ; 
that  the  rate,  as  before  stated,  prior  to  the  advance  yielded  at 
least  a  reasonable,  if  not  an  excessive,  return  for  the  service- 
rendered  and  that  the  facts,  if  they  exist,  that  the  lumber  busi- 
ness had  prospered  and  grown  more  profitable  and  that  the  ex- 
penses of  the  roads  had  increased,  were  no  grounds  for  the  ad- 
vance of  a  rate  already  reasonably  high. 

After  having  given  the  entire  record  the  long  and  careful 
consideration  absolutely  necessary,  we  find  the  following  to  be 
the  controlling  facts. 

Findings  of  Tact. 

1.  The  lumber  producing  districts  which  are  concerned  in 
the  matters  involved  in  this  case  may  be  divided  into,  first, 
territory  west  of  the  Mississippi  composed  of  Louisiana  west 
of  that  river,  and  Arkansas  and  Texas;  second,  Louisiana  east 
of  the  river,  Mississippi  and  part  of  Alabama,  and,  third, 
Georgia,  Florida  and  part  of  Alabama,  called  Southeastern 
Territory.  The  lumbermen  in  each  of  these  districts  compete 
in  the  sale  of  their  products  in  the  same  markets  which  are 
principally  in  the  territory  on  and  north  of  the  Ohio  River  and 
on  and  between  the  Mississippi  River  on  the  west  and  a  line 
running  through  Buffalo  and  Pittsburg  on  the  east,  known  as 
•'Central  Freight  Association  Territory.^' 

The  roads  of  the  defendant  carriers  are  located  in  the  second 
of  these  territories,  namely,  that  east  of  the  Mississippi,  in 
Louisiana,  Mississippi  and  part  of  Alabama,  and  run  through 
and  serve  the  lumber  producing  districts  in  that  territory. 

2.  The  advance  in  the  rates  complained  of  was  from  the  liim* 
ber  producing  territories  west  as  well  as  east  of  the  Mississippi 
River  and  was  made,  in  fact,  though  not  expressly,  by  agree- 
ment between  the  defendants  and  the  roads  west  of  the  Missis- 
sippi.    Several  meetings  were  held  and  consultations  had  be- 
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tween  the  representatives  of  the  lines  serving  both  territories 
which  finally  resulted  in  the  advance  made.  It  was  understood 
to  be  impracticable  for  the  lines  east  of  the  Mississippi  to  ad- 
vance their  rates  without  a  corresponding  advance  by  the  lines 
west  of  the  Mississippi  and  consequently  there  was  a  concur- 
rence or  agreement  between  them  before  the  advance  was  made. 
The  roads  east  of  the  Mississippi  (defendants)  appear  to  have 
taken  the  initiative  in  this  matter. 

The  advance  was  2  cents  per  hundred  pounds,  effective  April 
15,  1903,  except  as  to  the  Louisville  &  Nashville  road,  as  to 
which  it  became  effective  June  22,  1903.  It  was  made  appli- 
cable to  St,  Louis,  East  St.  Louis  and  all  Mississippi  River 
crossings  from  St  Louis  to  and  including  Memphis  and  to  all 
Ohio  River  crossings  from  Cairo  to  Cincinnati,  both  inclusive. 

At  Cairo  traffic  from  the  mills  in  a  large  portion  of  the  lum- 
ber producing:  districts  west  as  well  as  east  of  the  Mississippi 
River  meets  or  converges  en  route  to  destinations,  the  line  to 
Cairo  being  the  short  line  from  the  greater  part  of  those  dis- 
tricts. The  rates  to  the  other  Ohio  River  crossings,  Evansville, 
Louisville  and  Cincinnati,  are  said  to  be  based  on  Cairo;  that 
is,  they  bear  a  fixed  relation  to  the  Cairo  rate,  being  higher  by 
certain  amounts  and  being  correspondingly  advanced  or  re- 
duced as  the  Cairo  rate  is  advanced  or  reduced.  The  through 
rates  to  interior  points  beyond  the  Ohio  River  in  Central 
Freight  Association  Territory  are  made  up  of  the  full  local 
rates  of  the  roads  north  of  the  Ohio  as  the  proportions  of  those 
roads  and  whatever  is  left  of  the  through  rates  as  the  propor- 
tions of  the  roads  south  of  the  Ohio.  The  rates  to  interior 
points  north  of  the  Ohio  are  made  on  the  lowest  combination  of 
rates  to  the  Ohio  plus  the  rates  beyond,  and  are  blanket  rates^ 
being  the  same  from  all  shipping  points  or  points  of  production 
to  the  same  destination. 

The  Ohio  River  point  rates  are  to  the  north  bank  of  the  River 
and  include  or  absorb  the  bridge  tolls.  The  bridge  tolls  or 
transfer  charges  are  2  cents  per  hundred  pounds  at  Cairo,  1^ 
cents  at  Evansville,  1  cent  at  Louisville  and  2  cents  at  Cincin- 
nati. 

3.  The  rates  to  the  Ohio  River  crossings  from  Louisiana  east 
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of  the  Mississippi  and  Mississippi  and  part  of  Alabama  and 
from  Louisiana  west  of  the  Mississippi  and  Arkansas  at  the  date 
of  the  advance  of  2  cents,  April  15,  1903,  and  as  increased  by 
that  advance,  were  as  shown  below: 

From  To 

Cairo,  Evansvillc,  Louisville,      Cincinnati. 

Jirkansas, 16  cts.  23  cts.  27  cts.  27  cts. 

Louisiana,    Mis-    1 

sissippi,    and    I        16  cts.  22  cts.  21  cts.  23  cts. 

Alabama  I 

(Note.  The  rate  (16  cents)  from  Texas  points  to  Cairo  in  force  at  date 
of  advance  has  been  rcHtored.) 

Peoria,  Indianapolis  and  Columbus  are  fairly  representative 
points  or  markets  for  lumber  in  Ohio,  Indiana  and  Illinois. 
The  total  through  rates  via  Ohio  River  crossings  to  those  points 
and  to  Chicago  at  the  date  of  the  advance  and  as  increased  by 
the  advance,  were  as  follows: 

Rates  in  force  at  Rates  as  increased 
To                                                  date  of  advance.  by  advance. 

Peoria    23  cents.  26  cents. 

Indianapolis   24       "  2^     " 

Columbus    27       "  29       " 

Chicago    24      "  26      " 

As  before  stated,  the  roads  north  of  the  Ohio  charge  their  full 
local  rates  from  the  Ohio  River  to  the  lumber  markets  in  Cen- 
tral Freight  Association  Territory  as  their  proportions  of  the 
through  rates. 

There  are  divisions  of  the  rates  south  of  Ohio  between  what 
are  termed  the  "originating  roads"  on  which  the  lumber  is 
principally  manufactured  and  the  roads  intermediate  between 
those  originating  roads  and  the  Ohio  River.  The  principal 
originating  roads  named  in  the  testimony  are  the  Gulf  &  Ship 
Island  road,  extending  from  Gulf  Port  on  the  Gulf  of  Mexico 
to  Jackson,  Miss.,  and  the  New  Orleans  &  Northeastern  road 
extending  from  New  Orleans  to  Meridian,  Miss.  The  Illinois 
Central  road  coimects  with  the  Gulf  &  Ship  Island  road  at  Jack- 
son and  on  lumber  received  from  the  Gulf  &  Ship  Island  road 
at  that  point  the  Illinois  Central  allows  that  road  a  division  of 
7  cents  out  of  the  rate  to  the  Ohio  River.  This  allowance  com- 
menced in  1899  and  by  contract  between  the  roads  is  to  con- 
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tiniie  10  years.  At  Meridian  the  Mobile  &  Ohio  road  connects 
with  the  New  Orleans  &  Northeastern  and  on  lumber  received 
from  that  road  allows  it  6  cents  out  of  the  rate  to  the  Ohio. 
The  Alabama  Great  Southern  road  and  its  connections  also  pay 
at  Meridian  to  the  originating  road  a  division  of  6  cents. 

4.  The  divisions  allowed  the  originating  roads  are  large  in 
proportion  to  the  length  of  the  hauls  made  by  them  and  in  pro- 
portion to  the  balances  of  the  rates  left  for  the  intermediate 
roads.  For  example,  the  average  distance  from  lumber  manu- 
facturing points  on  the  Gulf  &  Ship  Island  road  to  Jackson 
is  80  miles.  At  7  cents  a  hundred  pounds  for  a  haul  of  this 
length,  the  rate  per  ton  per  mile  is  1.75  cents  or  17^  mills. 

Out  of  the  balance  of  the  16  cent  rate  to  Cairo,  to  wit,  9 
cents,  left  the  Illinois  Central  road  for  the  haul  from  Jackson 
to  Cairo,  a  distance  of  366  miles,  comes  the  bridge  toll  of  2 
cents  at  Cairo,  leaving  a  net  rate  of  7  cents,  which  amounts  to 
3.8  mills  per  ton  per  mile. 

WTiile  the  rate  per  ton  per  mile  yielded  by  the  proportions 
of  the  through  rates  received  by  the  intermediate  roads  is  small, 
the  rate  per  ton  per  mile  under  the  total  rate  to  the  Ohio,  which 
the  shipper  has  to  pay,  is  materially  larger.  For  illustration, 
taking  80  miles  as  the  average  distance  from  lumber  shipping 
points  on  the  Gulf  &  Ship  Island  road  to  Jackson  and  the  dis- 
tance from  Jackson  to  Cairo  as  366  miles,  there  is  a  total  of 
446  miles,  and  for  this  distance  the  total  rate  of  16  cents  yields 
a  rate  per  ton  per  mile  of  7.17  mills. 

The  short  line  distances  from  the  two  representative  lumber 
sliipping  points,  Hattiesburg,  Miss.,  on  the  New  Orleans  & 
Xortheastern  road,  and  McComb  City,  Miss.,  on  the  Illinois 
Central  road  to  Ohio  River  points,  the  total  rates  to  those  points 
as  advanced  and  rates  per  ton  per  mile,  are  as  shown  in  the  fol- 
lowing table: 

From  Hattiesburg.  From  McComb  City. 

Rates  Rates 

To  Miles.    Rates.        per  ton  Miles.    Rates.         per  ton 

per  mile.  per  mile. 

Cairo    432  iO  cts.  7.4  mills.  444  16  cts.  7.2  mills. 

Evansville    578  22  "  7.6      "  584  22    "  7.5      " 

Louisville     G22  21  "  6.7      "  643  21    "  6.5      " 

Cincinnati    709  23  "  6.4     "  757  23    "  6.       " 
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Under  the  rates  in  force  at  the  time  of  the  advance,  April 
15,  1903,  to  wit,  14  cts.  to  Cairo,  20  cts.  to  Evansville,  19  cts. 
to  Louisville  and  21  cts.  to  Cincinnati,  the  rates  per  ton  per 
mile  were  as  follows: 

From  Hattiesburg.  From  McQomb  City. 

To                                   Rates  per  ton  per  mile.  Rates  per  ton  per  milei. 

Cairo   6.4  mills.  6.3  mills. 

Kvansville   6.9      "  6.8      " 

Louisville    6.1      "  6.9      " 

Cincinnati    5.9      "  5.5      " 

The  average  of  the  above  rates  from  Hattiesburg  is  6.3  mills 
per  ton  per  mile  and  from  McComb  City  6.1  mills. 

Lumber  consigned  via  the  Ohio  River  crossings  to  interior 
points  north  of  the  River  is  not  always  shipped  by  the  short 
lines,  but  the  rates  to  such  interior  points  are,  as  before  stated, 
the  lowest  combination  of  the  rates  to  the  Ohio  plus  the  rates 
beyond.  The  advanced  rates  per  ton  per  mile  by  the  shortest 
available  lines  from  representative  shipping  points  in  Alabama, 
Mississippi  and  that  part  of  Louisiana  east  of  the  Mississippi 
River,  to  Peoria,  Indianapolis,  Columbus  and  Chicago,  are  as 
follows : 

To 

Peoria     6.45  mills. 

Indianapolis    6.77      " 

Columbus     6.25      " 

Chicago 6.07     " 


Average    6.38 


« 


Lumber  is  a  low  class  traffic  (class  6  under  both  the  Southern 
and  Official  Classifications),  much  below  the  average  classifica- 
tion, but  the  average  rate  per  ton  per  mile  on  lumber  originating 
on  the  Illinois  Central  road  in  1903  was  greater  than  tlie  aver- 
age, 6.91  mills,  on  all  traffic.  The  lumber  rates  per  ton  per  mile 
involved  in  this  case  are  higher  than  those  between  numerous 
other  points. 

5.  There  have  been  from  time  to  time  changes  or  fiuctuations 
in  the  rate.  Prior  to  1894  the  roads  west  of  the  Mississippi 
claimed  and  were  allowed  a  differential  of  2  cents  which  neoes- 
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sarily  resulted  in  placing  at  a  disadvantage  in  the  common  mar- 
kets the  shippers  east  of  the  Mississippi.  In  order  to  do  away 
with  this,  a  readjustment  of  their  rates  was  made  by  the  de- 
fendants east  of  the  Mississippi  and  on  May  1,  1894,  the  rate 
to  Cairo  from  east  of  the  Mississippi  was  reduced  to  13  cents 
per  hundred  pounds,  the  latter  being  the  rate  in  force  from 
west  of  the  Mississippi.  The  shippers  from  the  two  territories 
were  thus  placed  on  an  equality  so  far  as  the  published  rates 
were  concerned.  The  rate  to  Cairo  remained  13  cents  per  hun- 
dred pounds  up  to  September  9,  1899,  a  period  of  about  5  years^ 
when  it  was  advanced  to  14  cents.  It  remained  14  cents  from 
September  9,  1899,  until  April  15,  1903,  nearly  4  years,  when 
the  advance  of  2  cents  complained  of  in  this  case  was  made^ 
thereby  increasing  the  Cairo  rate  to  16  cents.  The  rate  to  the 
other  Ohio  River  points,  Evansville,  Louisville  and  Cincinnati, 
being,  as  above  stated,  based  upon  the  Cairo  rate,  these  changes 
in  the  rates  to  Cairo  resulted  in  corresponding  changes  in  the 
rates  to  those  points. 

6.  Mills  for  the  manufacture  of  lumber  are  located  for  the 
most  part  on  railway  lines  where  they  traverse  the  lumber  pro- 
ducing districts.  Until  the  lumber  near  the  mills  is  cut,  the 
logs  are  hauled  to  the  mills  by  teams.  When  this  becomes  im- 
practicable, railways  built  into  the  timber  are  used.  These 
railways  are  called  "logging  roads."  The  railway  lines  west  of 
the  Mississippi  make  a  certain  allowance  to  the  mill  owners  for 
the  transportation  of  the  logs  over  these  logging  roads  to  the 
mills.  This  is  called  a  "tap  line  allowance  or  division."  This 
tap  line  allowance  ranges  from  1  and  2  cents  per  hundred 
poimds  up  to  as  high  as  6  cents,  and  varies  to  some  extent  ac- 
cording to  the  destination  of  the  traffic 

The  mills  east  of  the  Mississippi  located  on  the  lines  of  de- 
fendants have  logging  roads  as  well  as  those  west  of  the  Missis- 
sippi. The  defendants,  as  a  rule,  however,  make  no  tap  line 
allowances  to  those  mills.  The  only  exception  is  the  Mobile  & 
Ohio  road  which  does  grant  such  allowance  to  about  four  mills 
located  on  its  line.  The  New  Orleans  &  Northeastern  road  has 
from  time  to  time,  beginning  with  June  28,  1897,  put  in  a  tap 
line  allowance  gf  2  cents  per  hundred  pounds,  but  the  other 
10  I.  C.  C.  Rep. 


516  INTERSTATE  COMMEECE  REPOBTS. 

roads  east  of  the  Mississippi  objected  and  those  allowances 
were  withdrawn.  There  does  not  appear  to  be  any  reason  for 
the  allowance  of  tap  line  divisions  west  of  the  Mississippi  which 
does  not  apply  east  of  the  Mississippi. 

The  tap  line  allowance  which  is  paid  by  the  roads  west  of  the 
Mississippi  amounts  to  a  rebate  or  reduction  from  the  regularly 
published  rate  and  gives  an  advantage  to  the  mills  west  of  the 
Mississippi  over  those  east  of  the  Mississippi,  although  the 
published  rates  from  both  are  the  same. 

7.  The  first  lumber  business  east  of  the  Mississippi  follow- 
ing the  civil  war  was  local.  Little,  if  any,  lumber  was  shipped 
north  of  the  Ohio  Eiver.  The  manufacture  of  lumber  was  then 
largely  for  the  rebuilding  of  dwellings  and  towns  which  had 
been  destroyed  during  the  progress  of  the  war.  There  was  next 
the  local  demand  of  the  railroads  for  structural  and  other  lum- 
ber used  by  them.  In  1876  lumber  began  to  move  north  of  the 
Ohio  and  the  tonnage  of  the  lumber  traffic  hauled  by  the  roads 
has  greatly  and  almost  continuously  increased  from  that  time 
to  the  present  In  1877  and  1878  the  demand  for  lumber  north 
of  the  Ohio  Eiver  was  greater  tliaii  the  mills  could  supply  and 
the  price  was  advanced. 

The  shipments  from  points  on  the  Louisville  &  Nashville 
road  in  Florida  and  Alabama  to  Ohio  River  points  and  beyond 
increased  from  2540  cars  in  1888  to  7011  cars  in  1902  and 
6502  cars  for  the  nine  months  in  1903  ended  September  30th. 

The  shipments  in  1903,  on  April  15  of  which  year  the  ad- 
vance of  2  cents  in  tlie  rate  was  made,  were  largely  greater  than 
those  of  the  preceding  year,  1902.  The  shipments  to  points 
without  the  State  of  Mississippi  from  the  mills  of  Eastman, 
Gardiner  &  Co.  (one  of  complainant's  members),  at  Laurel, 
Mississippi,  on  the  Southern  Eailway  and  at  the  terminus  of 
the  Laurel  Branch  of  the  Gulf  &  Ship  Island  Eailroad,  in- 
creased from  2712  carloads  in  1890  to  3530  in  1903,  a  gain  of 
818  carloads. 

The  movement  of  lumber  via  the  Southern  Eailway  from 
points  in  Florida,  Georgia,  Alabama  and  Mississippi  and  East 
Louisiana  to  points  on  and  north  of  the  Ohio  River  for  the  10 
montlis  ending  October  31,  1902,  was  8027  cars,  and  for  the 
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corresponding  period  of  1903,  9743  cars,  an  increase  of  1716 
cars  or  21.3  per  cent  The  increase  for  the  first  quarter  of 
1903  preceding  the  advance  in  the  rate  was  29.6  per  cent  and 
for  the  remainder  of  the  year  following  the  advance  was  18.2 
per  cent 

For  the  first  10  months  of  1902,  there  was  moved  over  the  New 
Orleans  &  Northeastern  Eailway  (part  of  the  Southern  Eail- 
way  system  extending  from  New  Orleans  through  part  of  east 
Louisiana  and  Mississippi  to  Meridian)  6067  cars  of  lumber 
and  for  the  corresponding  period  for  the  year  1903,  6039  cars. 

The  movement  of  lumber  from  Alabama,  Florida,  (Jeorgia, 
Louisiana  and  Mississippi  through  Cairo  and  Mounds,  Illinois^ 
was  in  1902,  18,269  cars  and  during  1903,  20,640  cars,  an  in- 
crease of  2271  cars. 

8.  The  total  lumber  shipped  from  Mississippi  and  that  part 
of  Louisiana  east  of  the  Mississippi  River  is  approximately 
12,300  cars  per  month  or  147,600  cars  per  annum.  Of  this 
118,000  cars  per  annum  are  shipped  to  interior  points  and  the 
balance  to  the  seacoast  for  export  The  estimate  is  that  ex- 
pressed in  feet  the  shipments  to  the  interior  amount  to  about 
1,500,000,000  feet 

There  is  a  rich  pine  region  in  Alabama  between  Montgomery 
and  Mobile  and  a  large  number  of  lumber  mills,  and  also  mills 
in  Florida  and  Georgia,  but  the  testimony  does  not  show  the 
total  shipments  from  these  mills. 

The  capital  invested  in  the  lumber  business  exclusive  of  the 
lumber  in  Mississippi,  East  Louisiana  and  Alabama  is  esti- 
mated at  $5,000,000  and  the  total  annual  value  of  the  lumber 
product  at  about  $16,000,000. 

9.  The  advance  of  2  cents  per  hundred  pounds  amounts  on 
the  aggregate  output  of  the  lumber  mills  to  a  materially  large 
sum.  The  average  loading  per  car  of  404  cars  of  lumber 
shipped  from  the  mills  of  Eastman,  Gardiner  &  Co.,  (Laurel, 
Miss.)  during  the  month  of  June,  1903,  was  43,538  pounds. 
On  this  carload  the  advance  is  something  over  $8.70,  and  on  the 
404  cars,  over  $3,614.80.  On  the  118,000  cars  (with  the  same 
average  carload  applied)  shipped  annually  to  interior  points 
10  L  C.  C.  Kep. 
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from  Mississippi  and  East  Louisiana,  the  aggregate  increase  in 
rate  would  he  $1,026,600. 

The  weight  of  lumber  depends  upon  whether  it  is  green  or 
dried,  rough  or  manufactured,  and  also,  upon  its  dimensions. 
The  testimony  in  this  and  other  cases  indicates  that  the  average 
weight  per  1000  feet  is  approximately  3300  pounds.  The  ad- 
vance of  2  cents  per  100  pounds  on  1,000  feet  of  this  average 
weight  is  66  cents,  and  on  1,500,000,000  feet,  the  estimated 
amount  of  lumber  expressed  in  feet,  shipped  from  Mississippi 
and  East  Louisiana  to  the  interior,  it  would  be  $990,000. 

If  shipments  from  the  lumber  districts  west  of  the  Missis- 
sippi and  from  those  in  Alabama,  Georgia  and  Florida  be  in- 
cluded, the  aggregate  amount  resulting  from  the  advance  will, 
of  course,  be  very  much  larger. 

10.  The  prices  of  grades  A,  B  and  C,  yellow  pine  lumber, 
consisting,  respectively,  of  1st  and  2nd  flooring  (A),  common 
flooring  (B)  and  dimension  stuff  and  timber  under  12''  x  12''— 
30"  (C),  in  the  Chicago  market,  January  1,  1892,  and  Sep- 
tember 30,  1903,  were  as  follows: 

Grade.  Prices,  January,  1892.  Prices,  Sept.,  1903. 
A                $21.00  to  $22.00  $21.00  to  $22.00 

B  $15.00  to  $16.00  $18.50  to  $19.50 

C  $21.50  to  $23.50  $19.50  to  $22.00 

During  the  period  from  January,  1892,  to  September,  1903, 
there  were  many  variations  in  the  Chicago  prices.  They  appear 
to  have  been  lowest  from  1895  to  1899,  both  inclusive.  The 
prices  for  the  first  quarter  of  each  of  those  years  were  as  fol- 
lows : 

1890.  1897.  1898.      1899. 

$16.00-$16.50  $12.00  $14.00  $15.0a-$15.50 

$13.00-$14.00  $10.00  $12.00  $12.50-$13.00 

$15.75-$17.00  $15.50  $18.00  $15.00-$17.00 

Prices  from  1899  to  and  including  September  30,  1903,  were 
as  follows : 

1900.  '    1901.  1902.  1903. 

Third  Quarter 

Grade.        First  Quarter.       First  Quarter.      First  Quarter,   ending  Sept.  30. 

A  $21.25-$22.25        $19.00-$20.00        $22.50-$23.50        $21.00-$22.00 

B  $18.25-$18.75        $16.50-$17.00       $18.50-$19.50        $18.50-$19.50 

C  $18.75-$21.25        $18.50-$21.00        $19.50-$22.00       $19.50-^22.00 
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While  the  prices  in  the  St.  Louis  market  on  the  different 
grades  and  dimensions  of  lumber  fluctuated  during  the  period 
from  January  15,  1900,  to  April  1,  1903,  they  were  not  ma- 
terially different  at  those  dates.  In  some  instances  they  were 
somewhat  higher  in  April,  1903,  than  in  January,  1900,  in 
others  lower  and  in  others  the  same.    For  example : 

Jan.  15,  April, 

1900.  1903. 

Flooring,  Edge  Grain  A $26.25  $27.25 

"      B $24.75  $24.75 

Flat    "   A $20.75  $20.25 

«   B $19.75  $19.25 

No.  1  Common $17.75  $16.25 

No.  2       "           $15.25  $12.25 

Partition  A $22.50  $21.75 

Bevel  Siding  A $15.25  $14.00 

Common  Boards $17.50  $18.00 

Fencing $16.50  $16.00 

Heavy  Joists   $17.00  $17.50 

The  average  prices  of  the  lumber  sold- at  the  mills  of  the 
<jary-Fatherree  Lumber  Company  of  Perry,  Miss.,  the  J.  J. 
Ifewman  Lumber  Company  of  Hattiesburg,  Miss.,  and  the  J. 
E.  North  Lumber  Company  of  Bond,  Miss.,  were  for  the 
periods  named,  as  follows: 

Gary-Fatherree  Lumber  Co. 

From  April  to  December  31,  1900 $12.24 

For  the  year,  1901  $10.45 

For  the  year,  1902 $10.97 

From  Jan.  1  to  Oct.  31,  1903  $12.54 

J.  J.  I»iewman  Company. 

For  the  year,  1900 $10.89 

For  the  year,  1901  $10.36 

For  the  year,  1002 $11.20 

For  the  ten  months  ending  Oct.  31,  1903 $10.54 

J.  E.  North  Co. 

From  Jan.  31  to  Dec.  31,  1901   $11.52 

For  the  year,  1902 $12.01 

For  the  10  months  ending  Oct.  31,  1903   $10.24 

The  average  market  and  mill  prices  of  lumber  do  not  appear 
to  have  materially  changed  from  1900  to  1903,  both  inclusive. 
The  mill  men  have  not  been  able  to  add  the  2  cent  advance  in 
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rate  to  the  mill  price  of  their  products  and  that  since  April  15, 
1903,  the  date  of  the  advance,  the  profit  realized  by  them  haa 
been  decreased  by  the  amount  of  the  advance. 

11.  In  estimating  the  cost  incident  to  the  manufacture  of 
lumber,  the  mill  owners  examined  as  witnesses  included 
"stumpage,"  which  is  the  timber  in  standing  trees  without  the 
land.  The  value  of  stumpage  depends  upon  its  proximity  to 
the  mills,  being  the  more  valuable  the  nearer  the  mill.  It 
varies  in  price  according  to  its  location  and  quality  from  $1.00 
to  about  $3.50  per  thousand  feet  The  further  items  of  cost 
that  enter  into  the  manufacture  of  lumber  are  labor,  manage- 
ment of  the  business,  supplies  of  all  kinds,  taxes,  insurance  and 
depreciation  of  the  property. 

The  following  are  statements  for  the  years  ending  Arpil  30, 
1902,  and  1903,  respectively,  of  the  average  sale  price  of  lum- 
ber per  thousand  feet  at  the  mills  of  the  Fernwood  Lumber 
Company  of  Fernwood,  Miss.,  the  cost  of  manufacture  includ- 
ing stumpage  and  the  profit  or  difference  between  the  sale  price 
and  the  cost. 

May  1,    1901,  to  April  30,  1902. 

Manufac-  Mill  cost  Average         Diff.  cost  &  Diff.  cost  & 

tured  per  M.  incl.  $1.         sale  sales  price  sales  price 

feet.  stumpage.  price.  per  M.  for  year. 

21,758,871  $9.39  $11.43  $2.04  $44,388.09 

May  1,  1902,  to  April  30,  1903. 

Manufac-  Mill  cost  per       Average        Diff.  cost  &  Diff.  cost  A 

tured  M.  incl.  $2.25  per     sale  sale  price  sales  price 

feet  stumpage.  price.  per  M.  for  year. 

23,296,773  $10.93  $12.35  $1.42  $33,081.41 

(The  stumpage  in  the  second  of  the  above  statements  is  given  at  $2.25 
because  the  market  price  had  then  advanced  to  that  figure.  In  the  above 
estimates  of  cost  of  manufacture  interest  is  excluded. ) 

The  capital  invested  in  the  Fernwood  plant  is  over  $598,690. 
The  difference  between  sales  price  and  cost  for  the  year  ending 
April  30,  1902,  $44,388.09,  is  over  7  per  cent  on  that  capital 
and  the  difference  for  the  year  ending  April  30,  1903,  $33,- 
081.41,  is  about  6  per  cent  on  that  capital. 

At  the  mills  of  Eastman,  Gardiner  &  Company  (Laurel^ 
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Miss.)  the  average  price  per  thousand  at  the  mill  for  the  year 
1902-3  was  $11.77  and  the  cost  of  manufacture,  including 
stumpage  at  $2.50  per  thousand,  was  $10.50,  leaving  a  profit  of 
$1.27  per  thousand.  The  capacity  per  annum  of  the  mills  of 
Eastman,  Gardiner  &  Company  is  stated  to  be  60,000,000  feet 
and  a  profit  of  $1.27  per  thousand  feet  on  that  capacity  would 
amount  to  $76,200.  The  capital  invested  in  those  mills,  ex- 
cluding the  land,  is  given  at  from  $600,000  to  $700,000.  A 
profit  of  $76,200  would  be  10.88  per  cent  on  a  $700,000  invest- 
ment  The  evidence  does  not  show  that  the  mills  are  run  to 
their  full  capacity. 

Mr.  Gardiner,  of  Eastman,  Gardiner  &  Company,  was  re- 
quested by  counsel  for  the  defendants  to  furnish  copies  of  the 
annual  balance  sheets  of  the  company  showing  the  actual  profits- 
or  results  of  the  business  for  the  years,  1901,  1902  and  1903^ 
but  the  board  of  directors  of  the  company  refused  to  allow  such 
copies  to  be  furnished  on  the  grounds  that  it  would  be  divulging 
the  private  business  of  the  company  and  that  such  data  could 
have  no  bearing  on  the  case. 

The  lumber  business  has  constantly  grown  since  it  started. 
The  capacity  of  the  mills  of  Eastman,  Gardiner  &  Company  has 
been  increased  from  25,000,000  feet  to  60,000,000  feet  and 
their  sales  were  6,000,000  feet  greater  up  to  December,  1903, 
than  for  the  preceding  year,  but  the  average  price  per  thousand 
was  48  cents  less. 

12.  It  is  estimated  that  the  annual  depreciation  or  deterio- 
ration of  mill  property  is  10  per  cent  After  the  lumber  is  ex- 
hausted the  mills  are  of  comparatively  little  value.  Lands  from 
which  the  timber  has  been  cut  are  valuable  for  farming  purposes. 
As  the  timber  has  been  cut  and  the  coimtry  cleared  up  near 
the  railroad,  the  development  in  agriculture  and  enterprises  of 
all  sorts  has  been  material.  A  number  of  flourishing  towns 
have  grown  up  between  New  Orleans  and  Jackson  and  else- 
where in  the  lumber  districts.  For  instance,  there  is  McComb 
City  with  a  population  of  6,000  and  smaller  towns  such  as 
Brookhaven,  Crystal  Springs,  Summit  and  Hazelhurst  There 
are  also  a  number  of  cotton  plantations,  cotton  factories  and  oil 
mills.  The  value  of  ordinary  farming  lands  in  the  section  of 
3  0  I.  C.  C.  Eep.  '^ 
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the  country  along  the  railroads  where  there  had  been  pine  for- 
ests has  grown  and  varies  from  $5.00  to  $10.00  per  acre. 

There  has  not  been  any  falling  off  in  the  value  of  pine  lands 
since  the  advance  in  the  rate,  nor  has  there  been  any  diminu- 
tion in  the  output  of  the  lumber  by  reason  of  the  advance.  The 
value  of  the  property  and  the  output  have  not  been  diminished. 
The  effect  has  been  simply  to  diminish  the  net  earnings  of  the 
mills. 

13.  Statements  introduced  by  the  defendants  show  increases 
in  wages  paid,  and  in  the  prices  of  material  and  equipment  re- 
quired, by  them,  such  as  steel  rails,  coal,  lumber,  locomotives, 
box,  flat  and  coal  cars.  The  statements  relate,  principally,  to 
the  period  of  5  years  from  June  30,  1898,  to  June  30,  1903. 

While  there  has  been  a  material  advance  in  the  cost  of  steel 
rails  during  those  five  years,  the  price  in  1899  being  $20.75  a 
ton  and  in  1903,  $31.82  a  ton,  there  does  not  appear  to  have 
been  any  material  advance  for  the  last  three  of  those  years,  the 
price  for  1901  being  $31.12,  for  1902,  $29.97  and  for  1903, 
$31.82. 

The  cost  of  coal  is  stated  to  have  been  $1.78  in  1901,  $1.76 
in  1902  and  $1.96  in  1903.  From  July  1897  to  June  1900, 
the  average  cost  of  coal  at  the  mines  (coal  used  by  the  Illinois 
Central  road)  was  85.36  cents  and  from  the  latter  date  up  to 
Jime  1903,  there  has  been  an  increase  of  a  little  over  10  cents 
a  ton. 

As  before  stated  (Finding  10,  supra)  the  average  market 
and  mill  prices  of  lumber  do  not  appear  to  have  materially 
changed  from  1900  to  1903.  The  mill  prices  paid  for  stringers 
and  bridge  ties  by  the  New  Orleans  &  Northeastern  Road  were 
the  same  for  both  the  years,  1902  and  1903,  being  $15  for 
stringers  and  $11.50  for  ties,  and  for  guide  rails  the  price  in 
1902  was  $11.00  and  in  1903,  $12.00  the  increase  being  only  in 
guide  rails. 

The  aggregate  amounts  paid  annually  for  locomotives,  box, 
flat  and  coal  cars,  have  increased  and  also  their  prices.  The 
aggregate  increase  is  due  largely,  if  not  mainly,  to  the  increase 
in  the  number  bought  and  the  advance  in  price  is  due  princi- 
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pally  to  the  finer  quality  and  greater  capacity  of  the  equipment 
used. 

There  has  been  a  material  increase  in  the  total  amount  of 
wages  paid  employees,  including  engineers,  firemen,  brakemen, 
switchmen,  trackmen,  etc.,  from  1898  to  1903,  which  is  also 
attributable  to  the  increase  in  the  niimber  of  such  employees  as 
well  as  to  an  advance  in  their  wages. 

The  wages  of  the  employees  of  the  mill  companies  have  also 
grown  higher  and  the  prices  of  the  supplies  required  in  the 
manufacture  of  lumber  have  advanced.  These  supplies  are  to 
a  material  extent  the  same  as  those  used  by  the  railways  such, 
for  example,  as  rails,  ties,  etc.,  for  the  logging  roads.  It  is 
estimated  that  during  the  two  years,  1902  and  1903,  the  cost 
of  the  manufacture  of  lumber  increased  about  10  per  cent. 

14.  The  operating  expenses  of  the  carriers  have  constantly 
grown  lai^r,  but  the  total  annual  increases  in  operating  ex- 
penses are  due,  mainly,  to  the  constant  growth  or  enlargement 
of  the  business  of  the  roads.  This  growth  in  business  has  1*6- 
sulted  from  the  larger  mileage  operated,  the  development  and 
increased  prosperity  of  the  coimtry  traversed  by  the  roads  and 
from  advancement  in  methods  of  operation  and  additions  to 
and  improvements  in  equipment  of  all  kinds.  The  business  of 
the  roads,  or  the  tonnage  of  traffic  transported  by  them,  not  only 
in  the  item  of  lumber  as  heretofore  shown,  but  also  in  traffic 
generally,  has  grown  to  a  most  material  extent 

While  operating  expenses  have  increased  for  the  reasons 
named,  there  has  also  been  a  constant  increase  in  gross  earnings 
to  such  an  extent  that  there  has  been  a  resultant  increase  in  net 
earnings. 

The  following  table,  the  items  of  which  are  taken  from  the 
reports  of  the  defendants  to  the  Commission,  show  for  the  years 
named  as  to  their  respective  roads,  (1),  gross  earnings  from 
operation,  (2),  total  operating  expenses,  (3),  percentages  of 
operating  expenses  to  earnings,  (4),  net  earnings,  (5),  net 
earnings  per  mile  of  road,  (6),  and  total  mileage  operated. 
10  I.  C.  C.  Rep. 
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In  the  "total  operating  expenses"  in  the  above  table  are  in- 
cluded expenditures  which  result  in  the  permanent  improve- 
ment  or  betterment  of  the  property  of  the  roads,  such  as,  ex- 
penditures for  right  of  way  and  station  grounds,  real  estate,, 
grading,  tunnels,  bridges,  trestles  and  culverts,  rails,  ties,  cross- 
ings and  cattle  guards,  telegraph  lines,  station  buildings  and 
fixtures,  shops,  round  houses,  turntables,  water  stations,  fuel 
stations,  grain  elevators,  storage-warehouses,  docks  and 
wharves,  electric  light  plants  and  electric  motive  power  plants,, 
gas  making  plants,  and  miscellaneous  structures.  There  ar& 
also  included  expenditures  for  equipment  in  the  way  of  loco- 
motives and  cars  of  all  kinds. 

In  the  following  table  are  shown  for  the  years  ended  June 
30,  1901,  1902  and  1903,  expenditures  by  the  roads  named  for 
permanent  improvements  or  betterments  and  also  for  locomo- 
tive and  car  .equipment,  which  expenditures  are  included  in 
'^total  operating  expenses."  The  expenditures  for  the  former 
are  under  heading  "on  account  of  construction"  and  for  the  lat- 
ter under  the  heading,  "on  account  of  equipment" 
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15.  While  the  13  cent  rate  to  Cairo  was  in  force  from  1894 
to  1899,  the  testimony  is  that  it  yielded  a  profit  to  the  carriers. 
The  same  is  true  as  to  the  14  cent  rate  in  force  from  1899  to 
the  date  of  the  advance,  April  15,  1903.  This  rate  of  14  cents 
appears  to  be  reasonably  high  when  compared  with  the  rates  on 
-other  kinds  of  lumber  and  on  yellow  pine  lumber  from  other 
points  and  when  compared  with  the  rates  on  other  commodities 
which  are  at  all  analogous  to  lumber  in  respect  to  value,  vol- 
ume, and  the  various  circumstances  and  conditions  affecting  the 
transportation  of  traffic. 

From  1894  to  1899,  under  the  13  cent  rate,  and  from  1899 
to  1903,  under  the  14  cent  rate,  there  was  a  steady  annual 
growth  in  net  earnings  of  the  defendants,  with  the  exception  of 
the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany. The  net  earnings  at  the  beginning  and  conclusion  of 
'Cach  of  those  periods  are  shown  below : 

NET  EARNINGS  UNDER  13  CENT  RATE. 

Roads.  1895.  1899. 

Southern  Ry.  Co $5,558,006  $8,853,160 

Illinois  Central  R.  R.  Co 6,762,382  9,911,408 

Louisville  &  Nashville  R.  R.  Co 7,052,156  8,250,275 

•Cincinnati,  New  Orleans  &  Texas  Pacific  Ry.  Co.  1,104,591  1,758,931 

Alabama  Great  Soutliern  R.  R.  Co 580,075  642,285 

New  Orleans  &  Northeastern  R.  R.  Co 278,098  439,150 

Mobile  &  Ohio  R.  R.  Co 1,009,393  1,182,238 

Alabama  &  Vicksburg  Ry.  Co 151,871  216,154 

'Gulf  &  Ship  Island  R.  R.  Co *22,198  110,563 

4897. 

NET  EARNINGS  UNDER  14  CENT  RATE. 

Roads.  1899.               1902. 

•Southern  Ry.  Co $8,853,160    $12,076,229 

Illinois  Central  R.  R.  Co 9,911,408       14,572,907 

Louisville  &  Nashville  R.  R.  Co 8,250,275        9,851,946 

-Cincinnati,  New  Orleans  &  Texas  Pacific  Ry.  Co.  1,758,931       4,636,797 

Alabama  Great  Southern  R.  K.  Co 642,285            798,771 

New  Orleans  &  Northeastern  R.  R.  Co 439,150           592,128 

Mobile  &  Ohio  R.  R.  Co 1,182,238         1,625,019 

Alabama  &  Vicksburg  Ry.  Co 216,154           278,956 

«Gulf  &  Ship  Isuand  R.  R.  Co 110,563          452,855 

^Decrease. 
Nd'E. — ^Up  to  September  9,  1899,  the  earnings  were  under  the  13  cent  rate. 
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16.  A  large  amount  of  testimony,  much  of  it  conflicting,  has 
"been  introduced  in  behalf  of  both  tHe  complainant  and  defend- 
ants in  relation  to  the  financial  history  and  transactions  of  the 
defendants,  their  capitalization,  funded  debts,  cost  of  construc- 
tion, &c.,  but  this  testimony  does  not  satisfactorily  show  either 
the  total  cost  of  construction  or  the  present  value  of  the  roads 
and  their  property  used  for  the  convenience  of  the  public. 

The  financial  condition  of  the  roads  appears  to  have  steadily 
improved  for  a  large  number  of  years  up  to  and  including  the 
year  1903,  in  which  the  advance  complained  of  was  made.  The 
roads  were  prosperous  at  the  date  of  and  for  years  prior  to  the 
advance ;  they  were  doing  a  largely  increased  business  with,  it  is 
true,  a  largely  increased  expense,  but  there  was,  as  a  rule  with 
no  material  exceptions,  a  constant  increase  from  year  to  year  in 
net  earnings.  The  annual  reports  of  the  defendants  to  the  Com- 
mission show  that  dividends  have  been  declared  by  them,  as 
follows  • 

The  Southern  Railway  Company  has  declared  dividends  for 
each  year  from  1897  to  1903,  both  inclusive,  ranging  from 
$543,000,  1  per  cent  on  $54,300,000  of  preferred  stock,  in 
1897,  up  to  $4,500,000,  71/^  per  cent  on  $60,000,000  of  pre- 
ferred stock,  in  1903 ; 

The  Illinois  Central  Railroad  has  declared  dividends  for 
each  year  from  1888  to  1903,  both  inclusive,  the  dividend  in 
1888  amounting  to  $2,450,000,  and  being  3X^  per  cent  on  $30,- 
000,000  and  S^/o  per  cent  on  $40,000,000  of  common  stock, 
and  in  1903,  $5,702,400,  6  per  cent  on  $95,040,000  of  common 
stock ; 

Tlie  Louisville  &  Nashville  Railroad  Company  has  declared 
dividends  for  each  year  from  1899  to  1903,  both  inclusive, 
ranging  from  $1,848,000,  about  3.50  per  cent  on  $54,911,520 
of  common  stock  in  1899,  up  to  $3,000,000,  5  per  cent  on 
$60,000,000  of  common  stock,  in  1903 ; 

The  Alabama  &  Vicksburg  Railway  Company  has  declared 
dividends  for  each  year  from  1897  to  1903,  both  inclusive, 
ranging  from  $21,000,  3  per  cent  on  $700,000  of  common 
stock,  in  1887,  up  to  $63,000,  6  per  cent  on  $1,050,000  of  com- 
mon stock,  in  1903; 
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The  Alabama  Great  Southern  Railroad  Company  has  de- 
clared dividends  for  each  year  from  1896  to  1903,  both  inclus- 
ive, ranging  from  $190,571,  5.64  per  cent  on  $3,380,350  of 
preferred  stock,  in  1896,  up  to  $309,061,  9.15  per  cent  on 
$3,380,350  of  preferred  stock,  in  1903; 

The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany has  declared  a  dividend  for  the  year  1903,  the  dividend 
being  $100,000,  5  per  cent  on  $2,000,000  of  preferred  stock ; 

In  1903,  the  Mobile  &  Ohio  Railroad  Company  declared  a 
dividend  of  $107,412,  2  per  cent  on  $5,370,600  of  common 
stock ; 

In  1903,  the  Gulf  &  Ship  Island  Railroad  Company  declared 
a  dividend  of  $100,000,  2  per  cent  on  $5,000,000  of  common 
stock. 

All  of  the  defendants,  which,  as  above  stated,  have  declared 
dividends,  also  report  large  surpluses  earned  in  addition  to  such 
dividends. 

The  New  Orleans  &  Northeastern  Railroad  Company  ap- 
pears to  have  declared  no  dividends,  but  reports  a  growing 
(with  the  exception  of  1901)  surplus  for  each  year  from  1900 
to  1903,  both  inclusive,  to  wit,  in  1900,  $139,411;  in  1901^ 
$90,547;  in  1902,  $193,045;  in  1903,  $253,809. 

17.  The  car  equipment  and  yard  and  shop  facilities  of  the 
roads  were  not  sufficient  to  handle  with  dispatch  the  large  in- 
crease in  the  volume  of  the  lumber  traffic  and  traffic  generally 
during  1902  and  the  Spring  of  1903.  The  net  results  to  the 
carriers  could  have  been  much  improved  if  the  transportation 
had  not  been  under  congested  conditions.  The  congestion  was 
principally  at  junction  points  and  terminal  points.  It  was 
greatest  at  Meridian  and  Jackson,  and  involved  loss  not  only  to 
the  carrier  but  to  the  lumber  shipper  as  well.  This  condition 
was  not  confined  to  the  lumber  business  or  lumber  districts  but 
affected  traffic  generally  throughout  the  country.  Notwith- 
standing the  congestion,  the  gross  and  net  earnings  of  the  roads 
continued  to  increase  and  were  very  large  during  the  time  it 
prevailed. 

The  freight  transportation  equipments  and  facilities  of  the 
roads  have  now  been  greatly  improved  both  in  quality  and 

10  I.  C.  C.  Rep. 


CENTRAL  YELLOW  PINE  ASSO.  V.  ILLINOIS  C.  E.  CO.  ct  oZ.    531 

quantity,  and  also  their  roadbeds  and  physical  conditions  gen- 
erally. While  the  money  thus  spent  has  been  added  to  operat- 
ing expenses,  the  improvements  made  have  not  only  increased 
the  earning  capacity  of  the  xoads  and  consequently  their  earn- 
ings but  have  also  lessened  the  cost  of  operation.  The  testi- 
mony of  witnesses  for  the  roads  is  that  a  decrease  in  the  rates 
on  traffic  in  general  has  been  "going  on  throughout  the  United 
States"  since  the  improvements  in  transportation  have  been 
l)ut  in  operation. 

18.  No  special  equipment  in  the  way  of  cars  is  furnished 
or  required  for  hauling  lumber.  It  may  be  moved  in  open  or 
flat  cars,  gondola  cars  or  box  cars,  which  are  also  used  in 
handling  other  traffic.  Open  or  flat  cars  and  gondolas  are  used 
mostly  for  undressed  or  rough  lumber  and  for  Imnber  which  is 
too  long  to  be  placed  in  box  cars.  The  box  cars  are  used  for  the 
dressed  and  better  classes  of  lumber.  These  better  classes  of 
lumber  would  not  be  loaded  in  an  open,  flat  or  gondola  car  ex- 
cept in  an  emergency  or  unless  it  was  too  long  for  box  cars. 
On  the  Mobile  &  Ohio  road  it  is  said  that  65  per  cent  of  the  cars 
used  in  transporting  lumber  are  flat  or  open  cars,  while  on  the 
other  roads  only  about  from  15  to  30  per  cent  of  the  cars  used 
are  flat  or  open.  During  the  month  of  March,  1903,  said  to  be 
a  fairly  representative  month,  the  total  number  of  lumber  cars 
shipped  over  the  Louisville  &  Nashville  road  from  Alabama 
was  649,  of  which  519,  or  80  per  cent,  were  box  cars,  and  the 
remaining  130,  about  20  per  cent,  were  flat  and  gondola  cars. 
The  difference  in  this  respect  between  the  Mobile  &  Ohio  road 
and  the  other  roads  is  said  to  be  because  the  lumber  manufac- 
tured on  the  line  of  the  Mobile  &  Ohio  road  is  not  of  as  high  a 
grade  as  that  on  the  other  roads. 

It  costs  somewhat  less  and  is  easier  to  load  with  lumber  an 
open  than  a  box  car,  but  the  rates  on  the  open  cars,  while  now 
the  same,  were  formerly  higher  than  on  box  cars;  having  been 
at  one  time  7  cents  higher  and  afterwards  3  cents.  This  differ- 
ence in  rates  is  stated  to  have  been  made  because  box  cars  are 
more  adapted  to  other  freight  besides  lumber  than  are  open 
cars  and  fewer  of  the  former,  therefore,  return  empty.  A  large 
proportion  of  the  box  cars  come  south  loaded  with  grain  and 
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merchandise.  The  gondolas  are  used  by  the  roads  to  a  large 
extent  in  hauling  coal  south,  but,  for  the  most  part,  the  open  or 
flat  cars  return  empty.  The  testimony  does  not  show  definitely 
the  proportion  of  cars  used  in  shipping  lumber  which  return 
empty. 

It  is  necessary  that  open  or  flat  cars  of  lumber  be  equipped 
with  standards,  braces  and  supports,  for  the  purpose  of  pro- 
tecting the  load  and  the  train,  and  this  equipment  is  required 
to  be  furnished  and  attached  to  the  car  by  the  shipper.  The 
witnesses  for  complainant  and  for  defendants  vary  widely  as  to 
the  cost  of  this  equipment.  Where  the  Master  Car  Builders' 
Association  rules  as  to  the  nature  of  the  equipment  and  char- 
acter of  lumber  to  be  used,  are  complied  with,  the  cost  per  car, 
including  value  of  lumber,  labor,  nails,  and  freight  on  weight 
of  equipment,  is  about  $3.50.  The  standards  and  other  equip- 
ment have  to  be  removed  at  the  end  of  the  trip  and  it  is  neces- 
sary that  the  shipper  attach  new  equipment  for  each  shipment. 
This  equipment  is  not  necessary  where  box  cars  are  used.  There 
are  similar  requirements  as  to  the  equipment  of  open  or  flat 
cars  used  in  shipping  other  commodities  which  are  shipped  in 
those  cars,  such  as  structural  material,  carriages  and  machinery. 

19.  Cars  transporting  lumber  are  not,  as  a  rule,  loaded  to 
their  capacity.  The  greater  the  proportion  of  open  cars  used, 
the  larger  is  the  percentage  of  loading  to  the  stenciled  or 
marked  capacity,  because  on  those  cars  there  is  nothing  in  the 
way  of  a  box  to  limit  the  amount  of  lumber  that  can  be  put 
upon  them.  The  box  cars  that  are  furnished  for  the  movement 
of  lumber  are  built  primarily  to  handle  grain  and  merchandise 
and  cannot  be  loaded  with  lumber  to  their  full  capacity  unless 
the  lumber  is  cut  of  such  length  as  to  occupy  all  the  cubical 
space.  The  loading  more  nearly  approximates  the  capacity  of 
the  car  in  case  of  green  than  of  dry  lumber. 

The  average  capacity  of  404  cars  shipped  during  June,  1903, 
from  the  mills  of  Eastman,  Gardiner  &  Company  (Laurel, 
[Miss.)  was  58,767  pounds  per  car,  and  the  average  loading  was 
43,538  pounds  per  car,  74.1  per  cent  of  the  loading  capacity. 

The  average  capacity  of  649  cars  shipped  over  the  Louisville 
&  Nashville  road  from  Alabama  during  March,   1903,  was 

10  L  C.  C.  Eep. 


CENTRAL  YELLOW  PINE  ASSO.  V.  ILLINOIS  C.  E.  CO.  Ct  ol.    533 


61,225  pounds  per  car  and  the  average  loading  was  42,592 
pounds,  69.6  per  cent  of  the  loading  capacity. 

The  average  capacity  of  51  cars  shipped  during  December,. 
1902,  from  Femwood,  Miss.,  was  57,909  pounds  per  car  and 
the  average  loading  49,411  pounds,  85  per  cent  of  the  loading 
capacity. 

The  average  capacity  of  25  cars  shipped  in  1903,  via  Illinois 
Central  road,  to  Niagara  was  68,400  pounds  and  the  average 
loading,  53,133  pounds,  77.6  per  cent  of  the  loading  capacity. 

The  average  capacity  of  41  cars  shipped  via  the  Illinois 
Central  road  in  the  years  1891-3  was  43,660  pounds  per  car 
and  the  average  loading  was  32,719,  75  per  cent  of  the  loading 
capacity. 

In  the  case  of  green  lumber  the  loading  in  open  cars  is  some- 
times larger  than  the  stenciled  capacity  of  the  car.  For  ex- 
ample, the  average  loading  capacity  of  20  open  cars  shipped 
from  Femwood,  Miss.,  from  March  17  to  April  14,  1903,  was 
74,500  pounds  per  car  and  the  average  loading  was  76,320 
pounds,  being  102  per  cent  of  the  loading  capacity. 

The  following  table  gives  the  car  capacity  and  actual  load- 
ing of  certain  commodities  named  therein,  other  than  yellow 
pine  lumber: 

Loading 

Car  percentage 

No.  of  Loading.  capacity.  of  car 

cars.  (Pounds.)  (Pounds.)  capacity. 

Cj-press  lumber 17  595,100                738,000  81 .  11 

Oak  lumber    S  384,450                490,000  78.47 

CjT)re8s  shingles   17  710,000  1,060,000  67.75 

Sash  weights   6  253,868                400,000  63 .  38 

Window  glass    9  433,800                610,000  71.00 

Cement 20  780,750  1,170,000  66 .  70 

Lime 15  370,400                846,000  44.32 

Fertilizer 27  1,089,200  1,630,000  66.79 

Cotton  seed  meal 8  250,000                450,000  55 .  00 

Cotton  seed  hulls 38  1,047,400  2,228,000  47.00 

Livestock    6  138,240                340,000  40.60 

Furniture 3  39,800                180,000  22. 11 

Coal 4  241,700                270,000  89.50 

178  6,350,308  10,412,000     

The  above  shipments  were  for  the  most  part  over  the  roads  of  defendants 
in  1903. 
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Lumber  shippers  make  requisitions  for  cars  of  certain  capaci- 
ties in  order  to  meet  the  different  orders  which  are  made  upon 
them.  When,  because  of  scarcity  of  equipment,  they  have  not 
a  car  of  the  capacity  ordered,  the  carriers  frequently  furnish  a 
car  of  greater  capacity.  This  necessitates  underloading  on  the 
part  of  the  shipper.  For  example,  a  requisition  is  made  for  a 
car  of  40,000  pounds  capacity  to  fill  an  order  for  that  amount 
of  lumber  and  a  60,000  pounds  car  is  furnished. 

20.  The  tonnage  of  lumber  hauled  by  the  defendants  and 
other  roads  throughout  the  United  States  is  very  large  in  pro- 
portion to  that  of  other  commodities  of  general  use  and  neces- 
sity. From  the  table  below,  made  up  from  reports  of  the  roade 
to  the  Commission,  it  appears  that  the  tonnage  of  lumber  trans- 
ported during  the  year  1901  was  greater  than  that  of  all  the 
commodities  named  therein  except  bituminous  and  anthracite 
coal,  and  during  1902  and  1903  greater  than  that  of  aU 
except  bituminous  coaL 


Item. 


1901. 

Total  freight 
tonnage,  or- 
iginating on 
road  and  re- 
ceived from 
connections. 

(Tons.) 


Grain 66,252,712 

Fruit  and  vegetables 14,508,551 

Live  stock 15,667,146 

Packing-house  products 10,965,039 

Anthracite  coal   97,472,509 

Bituminous  coal   223,965,320 

Agricultural  implements  . . .  2,067,739 
Household  goods  and  furni- 
ture    2,271,990 

€ement,  brick  and  lime 23,637,929 

Iron,  pig  and  bloom 22,798,053 

Iron  and  Steel  rails 7,479,830 

Merchandise 43,408,315 

Lumber 78,729,180 


1902. 

Total  freight 
tonnage,  or- 
iginating on 
road  and  re- 
ceived from 
connections. 

(Tons.) 

52,257,455 
14,501,968 
15,477,500 
10,596,670 
83,720,176 
255,792,615 
2,445,955 

2,661,909 
28,815,418 
28,520,310 
10,101,691 
47,015,216 
88,653,853 


1908. 

Total  freight 
tonnaee,  or- 
iginatihff  on 
road  and  re- 
ceived from 
connections. 

(Tons.) 

60,484,068 
17,033,868 
16,460,788 
10,520,098 
68,350,635 
289,173,392 
2,400,600 

2,961,648 
33,351,274 
32,017,786 
10,700,602 
55,898,707 
97,846,984 


Lumber  is  a  constant  business  for  the  roads  throughout  the 
j€ar;  it  is  loaded  by  the  shipper  and  unloaded  by  the  con- 
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fiigiiee;  it  is  not  perishable  traffic,  and,  therefore,  does  not  re- 
quire rapidity  of  movement;  there  is  little  or  no  risk  incident 
to  its  carriage  and  in  case  of  accident  the  damage  is  insiguifi- 
•cant 

Conclusions. 

1.  The  question  in  this  case  is  whether  the  advance  of  2  cents 
in  the  rate,  effective  April  15,  1903,  and  made  applicable  south 
of  the  Ohio,  was  justifiable.  Prior  to  the  advance,  from  Sep- 
tember 9,  1899,  to  the  date  of  the  advance,  nearly  four  years, 
the  rate  to  Cairo  had  been  14  cents  and  the  advance  complained 
of  raised  it  to  16  cents.  From  September  9,  1899,  back  to  May 
1,  1894,  a  period  of  five  years  and  four  months,  the  rate  had 
been  13  cents,  3  cents  less  than  the  advanced  rate.  When  car- 
riers advance  a  rate  which  has  beeu  for  some  time  in  force,  the 
burden  of  proof  is  upon  them  to  show  sufficient  grounds  for 
such  advance.  {Holmes  v.  Southern  Ry.  Co.  8  I.  C.  C.  R.  568.) 
The  defendants,  recognizing  this,  seek  to  justify  the  advance, 
first,  on  the  ground  that  the  yellow  pine  industry  was  enjoying 
great  prosperity,  "that"  (in  the  language  of  their  answer) 
''^profits  heretofore  and  now  derived  from  the  mills  ♦  ♦  * 
are  unusual  and  excessively  large,"  and  that  they  (the  defend- 
ants) had  a  right  to  participate  in  this  alleged  prosperity. 

It  is  true  the  lumber  business  has  grown  from  its  inception 
and  was  at  the  date  of  the  advance  larger  and  possibly  more 
prosperous  than  it  had  been,  but  the  proof  does  not  show  that 
for  the  two  or  three  years  preceding  the  advance  the  prices  of 
the  mill  products  had  been  materially  increased  or  that  the 
profits  realized  on  the  business  were  "unusual  or  excessively 
large."  ft^onceding,  however,  for  argument's  sake,  that  the 
lumber  business  had  at  the  date  of  the  advance  become  phenom- 
enally prosperous  and  remunerative,  this  could  not  justify  an 
advance  of  a  rate  already  reasonably  high. 

The  test  of  the  reasonableness  of  a  rate  is  not  the  amount  of 
the  profit  in  the  business  of  a  shipper  or  manufacturer,  but 
whether  the  rate  yields  a  reasonable  compensation  for  the  serv- 
ice rendered.  If  the  prosperity  of  the  manufacturer  is  to  hav^ 
a  controlling  influence,  this  would  justify  a  higher  rate  on  the 
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traffic  of  the  prosperous  manufacturer  than  on  that  of  one  less 
prosperous.  The  right  to  participate  in  the  prosperity  of  a 
shipper  by  raising  rates  is  simply  a  license  to  the  carrier  to  ap- 
propriate that  prosperity  or,  in  other  words,  to  transfer  the 
shipper's  legitimate  profit  in  his  business  from  the  shipper  to 
the  carrier.  The  increased  prosperity  of  shippers  along  the 
line  of  a  railway  enlarges  the  business  of  those  shippers  and^ 
as  a  consequence,  both  the  tonnage  of  traffic  which  they  re- 
ceive in  their  business  and  which  they  ship  to  their  customers. 
In  this  way  the  carrier  necessarily  and  justly  participates  in,, 
or  is  benefited  by,  the  prosperity  of  the  shipper.  This  appears 
to  be  the  case  with  these  defendants  as  the  tonnage  of  lumber 
shipped  by  complainant's  members  over  defendant's  lines  and 
the  revenue  of  defendants  therefrom  have  constantly  grown  in 
amount. 

The  question  as  to  the  right  of  a  carrier  to  participate  in  the 
prosperity  of  its  patrons  was  presented  to  this  Conunission  in 
"In  re  Proposed  Advances  in  Freight  Rates/'  9  I.  C.  C.  R.  405, 
and  in  discussing  it,  we  said: 

"Carriers  insist  that  inasmuch  as  the  prices  of  articles  trans- 
ported have  advanced  the  rate  ought  also  to  advance ;  otherwise 
expressed  that  they  should  share  in  the  general  prosperity. 

"While  within  the  last  four  years  the  prices  of  nearly  all 
commodities  of  general  consumption  have  materially  risen,  the 
freight  rate  has  not  advanced  to  a  corresponding  extent.  If 
therefore  that  rate  is  to  be  treated  as  an  article  of  merchandise, 
it  is  difficult  to  see  why  the  position  of  the  carriers  is  not  well 
taken.  It  is  not,  however,  properly  so  regarded.  Transporta- 
tion by  rail  is  a  service  of  a  quasi-public  nature,  not  to  be  sold 
to  the  highest  bidder,  nor  subject  to  the  law  of  supply  and  de- 
mand. This  sufficiently  appears  from  the  provisions  of  the  Act 
regulating  commerce,  which  requires  the  same  rate  to  he  charged 
aU  persons  and  enjoins  the  publication  of  that  rate.'M 

2.  In  the  next  place,  it  is  claimed  in  justification  of  the  ad- 
vance in  the  rate  that  it  was  rendered  necessary  by  increases  in 
the  operating  expenses  of  the  defendants  resulting  from  higher 
wages  paid  their  employees  and  higher  prices  of  the  material  and 
equipment  used  by  them.     The  proof  shows  increases  in  wages 
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and  in  prices  of  material  and  equipment  but  not  in  a  marked  de- 
gree for  the  two  years,  1901  and  1902,  immediately  preceding 
the  advance  in  rate.  These  increases  have  doubtless  added  ma- 
terially to  operating  expenses,  but  the  total  annual  increases  in 
those  expenses  are,  of  course,  due  only  in  part  to  the  advances 
in  wages  and  prices  of  supplies  and  equipment  They  are  at- 
tributable in  a  great  measure  to  the  constant  growth  or  enlarge- 
ment of  the  business  of  the  roads.  Not  only  has  the  lumber 
business  of  the  roads  greatly  increased,  but  their  business  in 
general.  The  greater  the  volume  of  business,  the  greater  is  the 
aggregate  cost  of  conducting  it,  or,  in  other  words,  of  operating 
the  roads.  The  total  operating  expenses  of  the  roads,  as  re- 
ported by  them,  have  also  been  much  enlarged  by  the  inclusion 
therein  of  large  expenditures  for  permanent  improvements. 

It  is  to  be  borne  in  mind  in  this  connection  that  the  operat- 
ing expenses  of  the  mill  companies  in  the  matter  of  wages  and 
supplies  required  in  the  manufacture  of  lumber  have  also 
grown.  These  supplies  are  largely  the  same  as  those  used  by  the 
defendant  railways,  and  it  is  estimated  that  for  the  years,. 
1902-1903,  the  cost  of  the  manufacture  of  lumber  had  in- 
creased about  10  per  cent 

While  the  operating  expenses  of  the  defendants  have  con- 
stantly grown,  tlie  gross  earnings  from  operation  have  also  in- 
creased from  year  to  year  to  such  an  extent  as  to  have  resulted 
in  a  constant  increase  of  net  earnings.  This  is  shown  in  the  ta- 
bles set  forth  in  our  findings  of  fact  (finding  14). 

3.  We  do  not  think  sufficient  cause  is  shown,  either  in  the 
alleged  large  ])rofit  in  the  lumber  business  or  in  the  increased 
cost  o£^o])crating  the  roads,  for  the  advance  in  the  rate  on  lum- 
ber. rBut  it  is  further  contended  in  behalf  of  the  defendants  / 
that  lumber,  considering  its  character  and  all  the  conditions 
incident  to  the  services  rendered  in  its  transportation,  was  not, 
at  the  14-cent  rate  in  force  at  the  date  of  the  advance,  yielding 
its  proper  proportion  of  the  revenue  required  by  the  defend- 
ants to  meet  their  expenses — in  other  words,  that  that  rate  as 
applied  to  lumber  was  not  a  reasonable  rate,  viewed  from  the 
carrier's  standpoint,  in  that  it  was  not  adequately  remunerative.. 
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The  question  of  the  reasonableness  in  this  sense  of  a  rate  on  a 
-single  article  of  traffic  is  one  of  almost  insuperable  difficulty. 

In  Smyth  v.  Ames  {Nebraska  Freight  Rate  Case,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct  Kep.  418),  there  was  involved 
an  entire  system  of  rates  applicable  to  all  traffic  on  the  roads 
in  the  State  of  Nebraska  and  not  the  rate  on  a  single  commodity 
or  article  of  traffic  In  that  case  the  Supreme  Court  held  that 
the  carrier  is  entitled  to  earn  "a  fair  return  upon  the  value  of 
that  which  it  employs  for  the  public  convenience." 

The  value  of  the  entire  property  of  a  road  employed  for  the 
public  convenience  can  shed  but  little,  if  any,  light  upon  the 
<juestion  whether  the  rate  on  a  single  among  thousands  of  ar- 
ticles of  traffic  yields  its  proper  proportion  of  a  fair  return  on 
that  value.  The  rate  on  one  article  of  traffic  may  be  reason- 
ably high  and  the  carrier  fail  to  earn  a  fair  return  on  the  value 
of  the  entire  property  employed  for  the  public  convenience  be- 
cause of  unreasonably  low  rates  on  other  traffic,  and,  vice  versa, 
the  rate  on  one  article  of  traffic  may  be  unremunerative  or  un- 
reasonably low  and  the  return  to  the  carrier  from  its  entire  busi- 
ness may  be  fair  or  reasonably  high,  the  deficiency  under  the 
rate  on  the  one  article  of >traffic  being  made  up  by  the  rates  on 
the  balance  of  the  traffic.^ 

Even,  however,  if  we  be  mistaken  in  this,  it  is  impossible 
with  any  degree  of  accuracy  to  determine  from  the  voluminous 
and  conflicting  testimony  on  the  subject  introduced  in  behalf 
of  both  parties  in  this  case,  what  is  the  value  of  the  property 
-employed  by  the  defendants  for  the  public  convenience.  At  the 
outset  of  an  investigation  of  this  question,  in  the  case  of  a 
through  rate  participated  in  by  a  number  of  connecting  carriers, 
it  must  be  determined  whether  the  basis  is  to  be  the  aggregate 
value  of  that  which  all  the  parties  to  the  rate  employ  for  the 
public  convenience  or  the  values  separately  of  that  which  each 
of  them  so  employs.  The  value  of  the  property  used  by  each 
road  in  the  public  service  differs  materially  and  also  the  cost 
of  operation;  therefore,  what  would  be  a  fair  rate  or  return 
for  one  would  not  be  for  another  and  a  fair  return  upon  the  ag- 
gregate value  of  the  property  of  all  the  roads  might,  and  prob- 
.ably  would  be,  unfair  to  some,  if  not  all,  of  them  individually. 
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In  "In  re  Proposed  Advances  in  Freight    Rates,"    supra,   in 
which  this  matter  was  involved,  the  Commission  says: 

"But  what  is  the  value  of  a  railway  ?  Does  not  that  value  de- 
pend almost  wholly  upon  the  rate  which  it  is  permitted  to 
charge  ?  If  the  rates  upon  a  railway  system  are  reduced  with- 
out thereby  stimulating  the  movement  of  traffic  the  value  of 
the  property  is  diminished.  If  its  rates  are  advanced  without 
loss  of  traffic  the  value  of  its  property  is  increased.  Stated  in 
another  way ;  the  value  of  a  railway  depends  upon  what  it  can 
<iarn  on  the  basis  of  a  reasonable  rate;  and  the  reasonableness 
of  a  rate  depends  upon  the  return  which  it  will  yield  upon  the 
value  of  the  property. 

"The  court"  (in  the  Nebraska  Freight  Rate  Case,  supra), 
^^pointed  out  certain  elements  which  should  be  taken  into  ac- 
<50unt  in  determining  the  reasonableness  of  rates,  and  these  were 
^the  original  cost  of  construction,  the  amount  expended  in  per- 
manent improvements,  the  amount  and  market  value  of  its 
bonds  and  stock,  the  present  as  compared  with  the  original  cost 
of  construction,  the  probable  earning  capacity  of  the  property 
under  particular  rates  prescribed  by  statute,  and  the  sum  re- 
quired to  meet  operating  expenses.'  The  court  added  that  there 
might  be  other  matters  proper  to  be  regarded  in  estimating  the 
value  of  the  property,  and  did  not  indicate  the  relative  import- 
ance which  was  to  be  assigned  to  the  various  matters  specified. 
It  is  plain  that  until  there  be  fixed,  either  by  legislative  enact- 
ment  or  judicial  interpretation,  some  definite  basis  for  the  valua- 
tion of  railroad  property,  and  some  limit  up  to  which  that  prop- 
erty shall  be  allowed  to  earn  upon  that  valuation,  there  can  be 
no  exact  determination  of  these  questions.  In  the  absence  of 
such  a  standard  the  tribunal,  whether  court  or  Commission, 
which  is  called  upon  to  consider  this  matter  can  only  upon  the 
whole  exercise  its  best  judgment/' 

4.  While  the  Supreme  Court  has  undertaken  to  point  out 
"certain  elements"  to  be  considered  in  determining  the  rea- 
sonableness of  an  entire  system  of  rates,  it  has  not  named  any 
as  shedding  light  upon  the  reasonableness  of  a  rate  on  a  single 
commodity  like  lumber.  It  is  evident  that  such  elements  are 
widely  variant  in  the  two  cases.  Where  an  entire  system  of 
10  I.  C.  C.  Rep. 


540  INTERSTATE  COMMERCE  REPORTS. 

rates  is  involved,  the  principal,  if  not  the  only  question,  is,, 
whether  the  revenue  yielded  by  the  rates  on  all  traffic  is  a  fair 
return  on  the  value  of  that  which  is  "employed  for  the  public- 
convenience" — a  question,  the  determination  of  which,  as  we- 
have  shown,  can  have  only  a  very  remote,  if  any  practical, 
bearing  on  the  reasonableness  of  a  rate  on  a  single  article  of 
traffic.  On  the  other  hand,  where  the  rate  on  a  single  article  is  in 
issue,  the  question  (which  could  not  arise  in  the  former  case)^ 
whether  the  rate  is  unjustly  discriminatory  or  unduly  preferen^ 
tial,  may  be  presented,  and  the  reasonableness  of  the  rate  de^ 
pends  upon  the  value,  volume  and  other  characteristics  affect- 
ing the  transportation  of  the  particular  commodity  to  which  it 
is  applied.  There  are  many  things  disclosed  by  the  evidence- 
and  set  forth  in  our  "Findings  of  Facts,"  which  bear  directly 
upon  the  reasonableness  of  the  particular  rate  in  question  inj 
this  case  (and  not  upon  the  rates  as  a  whole  of  the  defendants) 
and  which  aid  us  in  arriving  at  a  correct  judgment  in  respect 
there 

In  the  first  place,  the  present  advanced  rate  is  the  last  (up 
to  (fate)  of  a  series  of  advances  and  was  made  by  joint  or  con- 
y  \  certed  action  of  the  carriers.     It  is  claimed  by  them  that  in. 

'   ^.»         advancing  the   rate,   they   acted   independently,   each   for   it*. 
^\  self,  but   the   proof  shows   conclusively  that   the   advance  was- 

\,"'  '  the  outcome  of  a  concert  of  action  and  a  previous  understand- 

ing between  the  companies.  Through  their  authorized  official 
representatives  they  conferred  with  each  other  repeatedly  as  to 
the  making  of  an  advance ;  recognized  the  fact  that,  because  of 
competition  in  common  markets  between  the  lumber  producing 
districts  served  by  them,  the  advance  should  be  from  all  those 
districts  or  none,  and  finally  they  all  promulgated  the  advance- 
to  take  effect  at  exactly  the  same  time  and  for  exactly  the  same 
amount  This  concurrence  of  action  was  not  only  between  the 
railway  companies,  parties  defendant  in  this  case,  and  in  rela-^ 
tion  to  the  rates  charged  by  them,  but  was  participated  in  by 
the  lumber  hauling  roads  serving  the  territories  west  as  well 
as  east  of  the  Mississippi  River. 

We  deem  it  unnecessary  to  express  an  opinion  as  to  whether 
this  concert  of  action  in  fixing  the  advanced  rate  amoimts  to- 
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Tin  unlawful  agreement  under  the  so-called  "Anti-Trust  Act" 
— the  enforcement  of  that  act  being  a  matter  properly  cogniz- 
able by  the  courts.  It  is  clearly,  however,  within  the  scope  of 
our  authority  and  duty  to  consider  this  joint  or  concerted  ac- 
tion of  the  defendants  in  the  aspect  of  its  bearing  upon  the 
reasonableness  and  validity  of  the  advanced  rate,  the  result  of 
that  action.  Where  rates  are  established  by  concert  of  action 
and  previous  understanding  between  the  carriers,  it  is  manifest, 
whether  or  not  there  be  a  binding  agreement  to  maintain  such 
rates,  that  the  element  of  competition  is  eliminated.  Concert 
of  action  is  wholly  inconsistent  with  competition  and,  during 
the  time  the  rates  fixed  by  concert  of  action  are  maintained, 
the  effect,  so  far  as  competition  is  concerned,  is  the  same  as  if 
there  was  a  binding  agreement  to  maintain  such  rates. 

Competition  is  favored  by  the  laws.  The  object  of  the  pool- 
ing section  (Section  5)  of  the  Interstate  Commerce  Act  is  to 
prevent  "any  contract,  agreement,  or  combination"  between  oth- 
erwise competing  carrier  by  which  competition  between  them 
may  be  done  away  with.l  In  East  Tenn.,  Va.  &  Oa.  Railway 
Co.  V.  Interstate  Commerce  Commission,  it  is  said,  "The  In- 
terstate Commerce  Law,  it  is  conceded,  was  intended  to  encour- 
age normal  competition.  It  forbids  pooling  for  the  very  pur- 
pose of  allowing  competition  to  have  effect"  (99  Fed.  Rep.  61). 
The  Supreme  Court  holds  that  the  suppression  of  competition 
is  violative  of  the  so-called  "Anti-Trust  Act,"  in  that,  such  sup- 
pression restrains  trade  and  commerce  by  "keeping  rates  and 
charges  higher  than  they  might  otherwise  be  under  the  laws  of 
competition."  {Joint  Traffic  Association  Case,  171  U.  S.  569, 
571,  577,  43  L.  ed.  287,  288,  290,  19  Sup.  Ct  Eep.  25;  U.  S. 
V.  Freight  Association,  166  U.  S.  341,  41  L.  ed.  1027,  17  Sup. 
Ct  Rep.  540.) 

The  ground  upon  which  competition  is  favored  is  that  it 
conduces  to  the  reasonableness  of  rates  or  to  the  protection  of 
the  public  from  unreasonably  high  or  excessive  rates.  In  Unit- 
ed States  V.  Freight  Association,  supra,  the  Supreme  Court 
says,  "competition  will  itself  bring  charges  down  to  what  may 
l)e  reasonable"  (166  U.  S.  339,  41  L.  ed.  1027,  17  Sup.  Ct. 
Rep.  540).  The  Act  to  regulate  commerce  (section  1),  in  pro- 
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hibiting  unreasonableness  of  rates,  in  effect  forbids  whatever 
conduces  to  such  unreasonableness.  In  any  event,  it  is  incum- 
bent upon  this  Commission,  when  the  reasonableness  of  rates 
is  in  issue  before  it,  to  consider  how  those  rates  were  brought 
about — whether  they  are  the  product  of  untrammeled  compe- 
tition or  the  result  of  a  concert  of  action  or  combination  between, 
the  carriers  establishing  and  maintaining  them.  The  advanced 
rates  complained  of  cannot  be  claimed  to  be  the  outcome  of  com- 
petition, because  ^Hhe  natural,  direct  and  immediate  effect  of 
comi)etition  is  to  lower"  (171  U.  S.  577,  43  L.  ed.  290,  19  Sup. 
Ct.  Rep.  25),  rather  than  advance,  rates.  The  advanced  rates 
must  be  presumed  to  be  higher  than  rates  which  unrestrained 
comi)etition  would  produce. 

6.  As  we  have  seen,  the  14-cent  rate  in  force  at  the  date  of 
the  advance  had  been  maintained  nearly  four  years  and  a  still 
lower  rate,  13  cents,  had  been  maintained  for  the  preceding  five 
years  and  four  months.  "The  continuance  of  a  given  rate  is 
not  conclusive  evidence  of  the  reasonableness  of  that  rate;  but 
when  a  railway  company  advances  a  rate  which  has  been  for 
some  time  in  force,  the  fact  of  its  continuance  is  in  the  nature 
of  an  aximission  against  that  company  which  tends  to  show  the 
unreasonableness  of  the  advance."  (Holmes  v.  Southern  Ry. 
Co.,  supra.)  In  addition  to  this  quasi  admission,  w^e  have  the 
testimony  of  the  officers  of  the  defendants  that  there  was  a  profit 
to  the  defendants  in  the  lumber  traffic  while  the  13-cent  rate 
was  in  force  and  also  a  profit  while  the  14-cent  rate  was  iu 
force.  The  defendants  in  their  answer  say,  "Respondents  ad- 
mit that  under  previously  existing  rates  lumber  was  carried  at 
a  i)rofit,  but  respondents  aver  that  it  was  not  an  exceedingly- 
profdahlc  commodity.^'  Ko  reason  is  given  or  shown  why  lum- 
iK^r  should  l>e  singled  out  as  a  commodity  upon  which  an  "ex- 
ceedingly" large  profit  should  be  earned.  A  reasonable  profit  is 
all  the  defendants  are  entitled  to  and  the  testimony  is  far  from 
convincing  us  that  the  profit  under  the  14-cent  rate  was  not 
rea.-^onable  or  would  not  now  be  reasonable.  As  stated  in  our 
"Fin<lings  of  Facts,"  the  14-cent  rate  appears  to  be  reasonably 
high  when  compared  with  the  rates  on  other  commodities  which 
are  at  all  analogous  to  lumber  in  respect  to  value,  volume  and 
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the  various  conditions  affecting  the  service  of  transportation* 
During  the  period  from  1894  to  1899,  while  the  13-cent  rate 
was  operative,  there  were  large  annual  increases  in  the  net  earn- 
ings of  the  defendants  and  the  same  was  the  case  from  189^ 
to  1903  while  the  14-cent  rate  was  operative  (Finding  15), 
During  those  periods  there  was  also  a  large  growth  in  the  ton- 
nage of  lumber  hauled  by  the  defendants  and,  therefore,  their 
increases  in  net  earnings  were  in  part,  at  least,  derived  from 
the  lumber  traffic  under,  those  rates.  Dividends  have  been  de- 
clared during  those  periods  and  in  addition  considerable  sur- 
pluses have  been  reported  (Finding  16)  and  large  sums  have 
been  invested  in  permanent  improvements  or  betterments  (Find-^ 
ing  14). 

7.  The  defendants,  other  than  the  originating  roads,  complain 
of  the  small  amount  of  revenue  or  low  rate  per  ton  per  mile 
realized  by  them  out  of  their  proportions  of  the  through  rates. 
This  is  due  to  the  large  allowances  out  of  the  rates  made  to 
the  originating  roads.  (See  Findings  3  and  4.)  Those  al- 
lowances commenced  under  the  lower  rates  in  force  prior  to- 
the  advance  and  raise  the  presumption  that  those  lower  rates 
minus  the  allowances  were  then  considered  reasonably  remun- 
erative for  the  remainder  of  the  hauls  to  the  Ohio  River  cross- 
ings. As  the  2  cents  advance  goes  entirely  to  the  roads 
continuing  the  transportation  on  to  the  Ohio  and  more  of  it  to 
the  originating  roads,  the  inference  is  that  advance  was  made 
solely  with  a  view  of  increasing  the  proportions  of  the  former 
roads.  If  the  allowances  to  the  originating  roads  are  unreason- 
ably large,  as  they  appear  to  be  from  a  distance  standpoint,, 
and  result  in  unreasonably  low  proportions  to  the  other  roads,, 
this  can  not  be  remedied  by  an  advance  in  the  total  through 
rates  charged  the  public.  It  is  the  total  rate,  and  not  its  pro- 
portions, which  is  in  issue. 

8.  Although  both  the  net  and  gross  earnings  of  the  defend- 
ants have  grown  from  year  to  year,  the  percentages  of  what  are 
reported  by  the  defendants  as  "operating  expenses"  to  earnings 
have  also  somewhat  increased  (Table,  finding  14),  and  this  ia 
urged  as  showing  the  necessity  for  an  advance  in  the  lumber 
and  some  other  rates.  It  is  to  be  noted,  that  these  operating 
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expenses  embrace  large  annual  expenditures  for  real  estate, 
right  of  way,  tunnels,  bridges  and  other  strictly  permanent  im- 
provements and  also  for  equipment,  such  as  locomotives  and 
-cars  (Finding  14).  While  payments  for  repairs,  whether  ap- 
plied to  permanent  improvements  or  equipment,  are  properly 
<5hargeable  to  current  annual  operating  expenses,  this  would  not 
appear  to  be  the  case  as  to  the  improvements  or  equipment 
themselves — the  former  being  permanent  and  the  latter  lasting 
for  many  years.  The  expenditures  for  permanent  improve- 
ments and  for  equipment  made  in  a  single  year  may  obviate  the 
necessity  for  like  expenditures  or  expenditures  to  the  same  ex- 
tent for  many  years  to  come  and  the  extraordinary  amount  of 
such  expenditures  made  by  the  defendants  in  a  few  years  pre- 
ceding and  including  the  year  of  the  advance  in  rate  indicates 
that  they  will  not  be  required  again  for  a  long  period  of  time. 
They  should  not,  therefore,  be  taxed  as  part  of  the  current  or 
operating  expenses  of  a  single  year,  but  should  be,  so  far  as 
practicable  and  so  far  as  rates  exacted  from  the  public  are 
concerned,  "projected  proportionately  over  the  future."  If 
these  large  amounts  are  deducted  from  the  annual  operating 
expenses  reported  by  the  defendants,  it  will  be  found  that 
the  percentage  of  operating  expenses  to  earnings  has  in  some 
instances  diminished  and  in  others  increased  to  no  material  ex- 
tent. 

9.  The  published  rate  to  Cairo  in  the  territory  west  of  the 
Mississippi  Kiver,  embracing  that  part  of  Louisiana  west  of 
the  river,  Arkansas  and  Texas,  is  the  same  as  the  published  rate 
from  the  territory  east  of  the  Mississippi  served  by  the  defend- 
ants, but,  the  roads  in  the  former  territory  make  an  allowance 
called  a  "tap  line  allowance"  to  the  millers  of  2  cents  and  over 
per  hundred  pounds  for  the  hauling  by  their  "logging  roads" 
of  the  lumber  from  the  forests  to  the  mills.  This  is  equivalent 
to  a  rebate  or  reduction  from  the  published  rate.  Of  the  de- 
fendants, only  the  Mobile  &  Ohio  makes  such  allowance.  The 
giving  of  this  rebate  by  that  road  and  by  the  roads  west  of  the 
Mississippi  is  in  tlie  nature  of  an  admission,  or  raises  a  strong 
presumption,  that  the  published  rate  less  the  rebate  is  a  rea- 
sonably remunerative  rate.    The  rebate  was  allowed  by  the  Mo- 
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bile  &  Ohio  and  roads  west  of  the  Mississippi  under  the  rate  in 
force  at  and  prior  to  the  date  of  the  advance,  April  15,  1903. 

The  question,  whether  allowances  from  the  published  rate 
made  by  the  roads  west  of  the  Mississippi  to  logging  roads  or 
^*tap  lines,"  as  they  are  called,  owned  or  controlled  by  the  lum- 
ber mills,  constituted  departures  from  such  published  rate  in 
violation  of  the  Act  to  regulate  commerce  as  amended  February 
19,  1903,  was  presented  for  decision  by  this  Commission  in 
the  case  of  The  Central  Yellow  Pine  Association  (complainant 
in  the  present  case)  v.  The  Vicksburg,  Shreveport  &  Pacific 
Railroad  Co,  (10  I.  C.  C.  R  193),  and  it  was  held,  that  the 
published  rate  must  be  strictly  observed;  that  the  defendants 
were  not  authorized  under  the  law  "to  grant  a  division  of  the 
rate  to  the  owner  of  a  lumber  mill  as  compensation  to  him  for 
the  cost  of  bringing  his  logs  to  the  mill  by  steam  railroad, 
horse  railroad,  wagon,  or  any  other  means  of  conveyance ;''  and 
that  a  common  carrier  subject  to  the  provisions  of  the  Act  to 
regulate  commerce  can  "allow  a  division  of  rates  only  to  an- 
other common  carrier  which,  participating  in  the  particular 
traffic  to  which  the  rate  is  applied,  is  also  subject  to  those  provi- 
sions/' Where  both  roads  are  common  carriers,  it  is  said  "the 
two  lines  may  by  contract  or  agreement  establish  a  joint  rate 
from  the  point  of  origin  on  the  one  road  to  the  point  of  des- 
tination on  the  other  and  agree  between  themselves  as  to  divi- 
sions of  the  rate;''  and  further  that,  "treating  the  transporta- 
tion, first  of  the  log  to  the  mill  and  then  of  the  lumber  to  desti- 
nation, as  a  through  shipment,  involves  the  right  to  mill  in  tran- 
sit, and,  when  that  privilege  is  granted,  the  tariff  should  show 
on  its  face  that  the  transportation  covers  carriage  of  the  log 
to  and  the  lumber  from  the  mill  and  the  division  allowed  the 
carrier  of  the  log  should  be  named  in  all  cases." 

The  logging  roads  or  "tap  lines,"  to  the  owners  of  which  the 
Mobile  &  Ohio  road  makes  allowances  out  of  the  published  rato 
from  the  mills  to  destinations,  do  not  appear  to  be  common  car- 
riers, or  carriers  for  the  public,  subject  to  the  provisions  of  the 
Act  to  regulate  commerce,  but  the  private  property  of  the  mill 
owners  used  for  hauling  logs  to  their  mills.  Those  allowances 
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are,  therefore,  unlawful  under  the  rule  laid  down  in  the  above 
decision. 

The  facts,  that  the  roads  west  of  the  Mississippi  make  tap 
line  allowances  to  mill-owners  in  their  territory  and  the  de- 
fendants (with  the  exception  of  the  Mobile  &  Ohio  road)  do 
not  make  such  allowances  to  the  mill  owners  in  their  territory 
east  of  the  Mississippi  and  that  this  results  in  placing  the  lat- 
ter at  a  disadvantage  in  the  common  markets,  does  not  con- 
stitute an  undue  preference  for  which  the  defendants  in  this 
case  are  liable  under  the  Act  to  regulate  commerce.  The  third 
section  of  that  Act,  which  prohibits  undue  preferences  between 
individuals  and  localities,  is  not  violated  by  the  failure  or  re- 
fusal of  the  defendants  to  make  tap  line  allowances  to  the  mill 
owners  in  their  territory  while  such  allowances  are  granted  the 
mill  owners  by  other  carriers  in  a  different  territory  or  section 
of  the  country.  {Central  Yellow  Pine  Association  v.  VicJcs- 
hurg,  Shreveport  &  Pacific  R.  Co,,  supra).  While,  however, 
this  is  true,  tiiere  does  not  appear  to  be  any  reason  for  making 
these  allowances  west  of  the  Mississippi  Eiver  which  does  not 
equally  apply  east  of  the  river  and,  if  the  rate  west  of  the  river 
is  reasonable  minus  the  allowances,  this  is  persuasive,  or  gives 
color  to  the  proposition,  that  after  a  similar  reduction  the  rates 
east  of  the  river  would  still  be  reasonably  high.  The  Mobile  & 
Ohio  road  by  voluntarily  making  the  allowance  east  of  the  river 
tactically  concedes  this  proposition  as  to  itself. 
/^  10.  The  general  rule  is,  the  greater  the  tonnage  of  an  arti- 
.     ^^.  cle  of  traffic,  the  lower  is  the  rate.     No  rule  is  more  firmly 

}^     ^  )  grounded  in  reason  or  more  universally  recognized  by  carriers. 

^\^  It  is  because  of  the  greater  density  of  traffic  north  of  the  Ohio 

f  *^  t*   '  Eiver  in  Central  Freight  Association  Territory  and  in  Eastern 

)/  Territory  that  rates  in  general  are  materially  lower  in  those 

"^  territories  than  in  Southern  Territory.     The  defendants  have 

made  yellow  pine  lumber  an  exception  to  this  rule;  while  the 
tonnage  in  general  of  the  defendants  and  lumber  tonnage  in 
particular  have  grown  greatly,  the  lumber  rate  has  not  been 
lowered  but  has  been  materially  advanced.  Moreover,  the  tes- 
timony is  that  "a  decrease  in  the  rates  on  traffic  in  general  has 
been  going  on  throughout  the  United  States  since  the  improve* 
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ments  in  transportation  have  been  put  in  operation;"  here, 
again,  lumber  has  been  t^J^en  from  under,  and  deprived  of  the 
benefit  of,  the  general  rule, 

11.  As  said  in  MaHen  v.  L.  &  N.  B.  B.  Co.  (9  I.  C.  C.  E. 
589)  and  shown  by  the  proof  in  this  case,  "lumber  is  an  inexpen-   -^:t^ 
sive  freight  and  only  a  few  other  commodities  furnish  to  carriers  "J^rvv^-^ 
so  large  a  tonnage." /The  lumber  business  is  constant,  yielding^,,.ty^^^^^/ 
the  carriers  revenue  all  the  year;  no  special  equipment  is  con^'v^itt  c.4^^iaa4 
structed  or  furnished  for  its  carriage;  it  is  loaded  by  the  ship-  ^  "7  (X^Xg^^ 
per  and  unloaded  by  the  consignee,  and  where  open  cars*  are 
furnished,  the  shipper  is  required  at  considerable  expense  to 
equip  them  so  as  to  protect  the  load  and  the  train;  there  is  small 
risk  incident  to  its  transportation  and,  in  case  of  accident,  the 
damage  is  insignificant     For  these  reasons  lumber  should  be 
given  rates  which  are  relatively  lowj) 

Our  conclusion  on  the  whole  is  that  the  advance,  April  15, 
1903,  of  2  cents  in  the  Cairo  rate  (with  a  corresponding  increase 
in  the  rates  to  the  other  Ohio  River  crossings)  was  not  war- 
ranted under  all  the  facts  in  evidence  and  that  the  resultant  in- 
creased rate  is  unreasonable  and  unjust  An  order  will  be  is- 
sued in  accordance  with  these  views. 

Knapp,  Chairman,  and  Fifeb,  Commissioner,  dissenting: 
In  the  view  we  take  of  this  case  the  conclusions  of  our  asso- 
ciates are  not  justified  by  the  facts  and  circumstances  appearing 
in  the  record  or  otherwise  entitled  to  consideration.  Holding 
that  the  rates  complained  of  have  not  been  shown  to  be  in  viola- 
tion of  law  we  respectfully  dissent  from  the  foregoing  report 
and  opinion. 
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No.  698. 

H.  H.  TIFT,  W.  S.  WEST,  J.  LEE  ENSIGN,  J.  S.  BETTS 
&  COMPANY,  GAEBUTT  LUMBER  COMPANY, 
ALAPAHA  LUMBER  COMPANY  and  SOUTHERN" 
.PINE  COMPANY 

V. 

SOUTHERN  RAILWAY  COMPANY;  ATLANTIC 
COAST  LINE  RAILROAD  COMPANY;  LOUIS- 
VILLE &  NASHVILLE  RAILROAD  COMPANY; 
.  NASHVILLE,  CHATTANOOGA  &  ST.  LOUIS  RAIL- 
WAY COMPANY;  SEABOARD  AIR  LINE  RAIL- 
WAY; CENTRAL  OF  GEORGIA  RAILWAY  COM- 
PANY; GEORGIA  SOUTHERN  &  FLORIDA  RAIL- 
WAY COMPANY;  MACON  &  BIRMINGHAM  RAIL- 
WAY COMPANY;  and  the  SOUTHEASTERN 
FREIGHT  ASSOCIATION  AND  S.  F.  PARROTT, 
Chairman  of  said  SOUTHEASTERN  FREIGHT  AS- 
SOCIATION. 


Decided  February  7,  1905. 


DefcndantA  miide  efTective  on  June  22,  1003,  an  advance  of  2  cents  per  100 
pounds  over  rates  previously  hi  effect  from  Georgia  points  to  Ohio 
River  destinations  on  lumber  in  carloads,  whether  shipped  locally  to 
said  Ohio  River  points  or  shipped  beyond.  The  rates  prior  to  that  date 
were  in  efTect  from  September  8,  1800,  on  which  date  an  advance  was 
made  of  1  ceut  from  Group  2  points  on  the  Southern  Railway,  and  of 
2  cents  from  most  other  grouped  shipping  points  in  Georgia,  over  rates 
in  force  May  17,  1804.  From  the  various  groups  the  present  advanced 
rates  to  Cincinnati,  Louisville  and  Evansville  are,  as  to  some,  4  cent* 
higher  than  in  1802,  and  as  to  others,  3  cents  higher  than  in  1801. 
The  rates  prior  to  the  advance  complained  of  were  remunerative  to  tlw 
carriers.     Held: — 

1.    That  complainants,  constituting  only  a  small  portion  of  tha 

10  I.  C.  C.  Rbp. 


TIFT  et  ai.  V.  SOUTHERN  E.  CO.  et  ah  549 

membership  of  the  Georgia  Saw  Mill  Association,  which  is  alleged  by 
defendants  to  be  an  unlawful  association,  were  entitled  to  bring  and 
maintain  this  proceeding  in  their  own  behalf  and  in  the  interest  of  all 
shippers  of  the  traffic  involved  and  others  constituting  the  public  at 
large. 

2.  That  the  advance  of  rates  complained  of  in  this  case  was  the 
result  of  concerted  action  by  defendants  and  other  carriers;  and  while 
the. question  whether  such  concert  of  action  is  in  violation  of  tlie 
"Anti-Trust  Act"  is  for  determination  only  by  the  courts,  it  is  the 
province  and  duty  of  this  Commission,  when  the  reasonableness  of  rates 
is  in  issue  before  it,  to  consider  whether  the  advanced  rates  resulted 
from  untrammeled  competition,  or  were  fixed  by  concert  of  action  or 
combination  of  the  carriers. 

3.  That  where  an  advance  is  made  in  rates  which  have  been  long 
maintained,  and  the  evidence  shows  that  the  traffic  affected  is  large, 
important,  and  constantly  increasing,  the  advance  will  be  held  unjust, 
unless  it  is  satisfactorily  explained. 

4.  I'liat  the  test  of  the  reasonableness  of  a  rate  is  not  the  amount 
of  profit  in  the  business  of  the  shipper  or  manufacturer,  but  whether 
the  rate  yields  a  reasonable  compensation  for  the  services  performed. 
Carriers  necessarily  and  justly  participate  in  the  prosperity  of  their 
patrons  in  the  resultant  enlargement  of  their  own  business,  and  no 
rule  is  more  firmly  grounded  in  reason,  or  more  universally  recognized 
by  carriers,  than  that  the  greater  the  tonnage  of  the  article  transport- 
ed, the  lower  should  be  the  rate. 

5.  That  if  permanent  improvements  are  not  included  in  the  oper- 
ating expenses  of  defendants,  and  if  only  such  expenditures  for  equip- 
mf^t  as  are  properly  chargeable  to  u  single  year  are  included,  the  per- 
centages of  operating  expenses  to  gross  earnings  will  be  materially 
reduced. 

().  lliat  carriers  have  no  right  to  advance  a  rate  which  is  already 
reasonably  his^h  and  which  yields  an  adequate  return  for  the  service 
rendered,  solely  because  additional  revenue  is  needed.  The  mere  fact 
of  the  need  of  additional  revenue  to  meet  increased  expenses  does  not 
justify  the  advance  in  rates  on  these  lumber  shipments  from  Georgia 
to  and  beyond  the  Ohio  River,  which  are,  for  the  most  part,  of  low 
grade  and  comparatively  small  value. 

7.  That  the  hauling  of  fiat  cars  empty  to  the  mills,  or  the  prac- 
tice 01  shippers  to  load  cars  below  their  capacity,  are  conditions  which, 
to  the  extent  they  exist,  are  properly  taken  into  account  by  carriers 
in  fixing  rates;  and  it  must  be  assumed  that  they  were  considered  by 
defendants  in  making  and  maintaining  the  rates  so  long  in  force  prior 
to  the  advance  herein  charged. 

8.  That  the  rates  on  lumber,  prior  to  the  advance  complained 
of,  were  reasonably  high  when  compared  with  the  rates  on  other  com- 
modities which  are  at  all  analogous  to  lumber  in  respect  to  value,  vol* 
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UDie,  risk,  cost  of  liandling,  and  other  circumstances  and  conditions  af- 
fecting the  transportation  of  the  traific. 

9.  That  lumber  rates  should  be  relatively  low,  in  view  of  the  lim- 
ited life  of  the  lumber  business  in  Georgia,  at  the  end  of  which  large 
investments  of  manufacturers  in  plants,  including  buildings,  machinery 
and  tram  roads,  will  become  practically  valueless,  the  increase  in  the 
net  revenue  of  the  roads  caused  by  the  lumber  traffic,  the  fact  that 
lumber  is  inexpensive  freight  and  few  other  commodities  furnish  great- 
er tonnage,  the  constancy  of  the  traffic  throughout  the  year,  the  fact 
that  no  special  equipment  is  required  for  its  movement^  that  it  is 
loaded  by  shippers  and  unloaded  by  consignees,  that  when  flat  or  open 
ears  are  furnished  the  shipper  is  at  considerable  expense  to  equip  them 
so  as  to  protect  the  lumber  and  the  train,  that  it  is  not  a  perishable 
freight  and  does  not  require  rapidity  of  movement,  that  there  is  small 
risk  and  in  case  of  accident  the  damage  is  insignificant,  and  that  lum- 
ber is  an  artide  of  general  utility. 

10.  That  the  advance  of  2  cents  per  100  pounds  in  defendants'  rates 
on  lumber  from  Georgia  shipping  points  to  Ohio  River  p<Hnts,  which 
was  made  effective  June  22,  1903,  was  not  warranted  by  the  facts,  eir- 
cumstanoes  and  conditions  disclosed  in  this  case,  and  that  the  increased 
rates  then  put  in  force  are  unreasonable  and  unjust. 

Ellis,  Witnhish  &  Ellis  and  F.  (?.  Boatright  for  oomplain- 
ants. 

Ed.  Baxter  for  Southern  Railway  Company,  Atlantic  Coast 
Line  Railroad  Company,  Louisville  &  Nashville  Railroad  Com- 
pany, Nashville,  Chattanooga  &  St  Louis  Railway  Company, 
Seaboard  Air  Line  Railway,  Central  of  Greorgia  Railway 
Company,  Gteorgia  Southern  &  Florida  Railway  Company, 
Macon  &  Birmingham  Railway  Company. 

C  B.  Northrop  for  Southern  Railway  Company. 

Mason,  Hill  &  McOill  for  Southeastern  Freight  Association. 

Kaye,  Ber^nett  &  Conyers  for  Atlantic  Coast  Line  Railroad 
Company. 

Broum  &  Randolph  and  Erwin  &  Erwin  for  Seaboard  Air 
Line  Railway. 

Repoet  and  Opinion  of  thb  Commission. 

Cu:ments,  Commissioner: 

The  complainants,  H.  H.  Tift,  et  al.,  are  manufacturers  of 
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yellow  pine  lumber  in  the  State  of  Greorgia.  They  describe 
chemselves  in  the  complaint  as  members  of  the  Georgia  Saw 
Mill  Association,  and  allege  that  the  complaint  is  filed  "in  be- 
half of  themselves  and  all  members  of  that  Association,"  but 
the  association  as  such  is  not  made  a  party  complainant  It  is 
an  organization  composed  of  complainants  and  a  large  number 
•of  other  lumber  manufacturers  in  the  States  of  Greorgia,  Florida 
and  South  Carolina,  created,  it  is  alleged,  for  the  purpose  of 
^^promoting  and  protecting  the  interests  of  the  yellow  pine  in- 
•dustry"  of  those  states. 

The  defendants,  except  the  Southeastern  Freight  Associa- 
tion, are  common  carriers  engaged  in  the  transportation,  among 
other  things,  of  lumber  from  points  in  the  State  of  Georgia  to 
points  in  other  states — particularly,  the  States  of  Tennessee, 
Kentucky,  Ohio,  Indiana,  Illinois  and  Missouri.  The  defend- 
ants conduct  this  transportation  over  their  own  lines  or  in  con- 
nection with  other  common  carriers  of  interstate  commerce  and 
each  of  them  maintains  and  operates  a  line  in  the  State  of  Geor- 
gia. The  line  in  Georgia  with  which  defeiidant,  the  Louisville 
•&  Nashville  Railroad  Company,  is  connected,  is  the  Georgia 
Railroad,  which  it  mantains  and  operates  as  co-lessee  with  de- 
fendant, the  Atlantic  Coast  Line  Railroad  Company. 

Defendant,  the  Southeastern  Freight  Association,  is  an  asso- 
ciation or  organization  composed  of  a  large  number  of  common 
carriers  by  rail  and  water,  embracing  as  members  all  the  other 
defendants  herein  except  the  Nashville,  Chattanooga  &  St 
Louis  Railway  Company  and  the  Louisville  &  Nashville  Rail- 
road Company.  The  latter  company,  however,  is  practically  a 
member  in  its  character  as  co-lessee  of  the  Greorgia  Railroad. 
What  is  termed  the  "territory"  of  this  Association  lies,  roughly 
speaking,  south  of  the  Potomac  River  and  east  of  a  line  extend- 
ing from  Chattanooga  via  Birmingham,  Selma  and  Montgom- 
ery to  Pensacola.  Its  object  is  the  promotion  and  protection 
of  the  interests  of  its  members,  and,  particularly,  in  the  matter 
of  rates. 

As  grounds  of  complaint,  it  is  alleged: 

1.  That  said  Southeastern  Freight  Association  "was  organ- 
ized under  and  is  maintained  under  agreements  and  for  pur- 
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poses,  including  the  fixing  and  maintenance  of  rates,  fares  and 
charges  on  competitive  traffic,  which  result  in  the  fostering  of 
monopoly  and  the  destruction  of  fair  competition  between  the 
carriers  embraced  in  its  membership  and  in  establishing  and 
continuing  in  force  unreasonable  and  unjust  transportation  rates 
and  charges  upon  traffic  carried  over  the  lines  of  such  common 
carriers,  to  the  injury  and  prejudice  of  complainants  and  other 
members  of  said  Georgia  Saw  Mill  Association  and  the  locali- 
ties wherein  they  are  engaged  in  business;"  that  said  Associa- 
tion "is  employed  by  the  defendant  railway  companies  and 
other  carriers,  members  of  said  Association,  as  an  irresponsible 
medium  through  and  by  which  to  effect  the  lessening  of  compe- 
tition in  transportation  rates  and  facilities  and  the  exaction  of 
higher  transportation  charges  than  will  be  in  effect  under  con- 
ditions, of  unrestricted  competition  between  the  defendant  rail- 
way companies ;"  and  that  in  the  matter  of  the  increased  rates 
complained  of  in  this  case,  "the  lumber  carrying  roads,  defend- 
ants herein,  have  acted  in  concert  and  have  acted  through  said 
Southeastern  Freight  Association,  and  have  singled  out  lumber 
as  a  commodity  upon  which  this  extra  burden  shall  be  laid, 
notwithstanding  that  some,  if  not  all,  the  railway  companies 
would  derive  an  equal  and  apparently  much  greater  benefit 
from  the  laying  of  increased  rates  upon  other  products." 

2.  That  on  the  22nd  day  of  Jime,  1903,  each  of  the  defend- 
ants put  in  force  an  advance  of  2  cents  per  hundred  pounds  in 
tlie  rates  on  lumber  from  points  of  shipment  in  the  State  of 
Georgia  to  Chattanooga,  Tenn.,  and  to  points  on  the  Ohio 
River,  namely,  Cincinnati,  Evansville,  Henderson,  Louisville, 
East  St  Louis  and  St  Louis  and  to  points  beyond;  that  "in 
promulgating  said  tariff  of  increased  rates  and  maintaining  and 
enforcing  the  same  without  change,  the  several  defendant  rail- 
way companies  have  been  and  are  acting  in  concert  with  each 
other  and  with  other  lumber  carrying  roads,  who  with  them  are 
co-members  of  the  Southeastern  Freight  Association;"  that 
said  advance  in  rates  "is  arbitrary,  unreasonable  and  unjust  and 
has  proved  destructive  to  the  business  of  complainants  and 
other  members  of  said  Georgia  Saw  Mill  Association  and  de- 
feats competition  within  a  large  territory  comprised  of  Ohio 
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River  points  and  points  beyond  in  the  Central,  Northern  and 
Western  states'';  that  said  advance  imposes  upon  the  yellow 
pine  industry  "a  burden  out  of  line  with  and  far  more  grievous- 
than  that  sustained  by  the  products  of  other  industries  of  like^ 
weight  and  value  and  subjects  complainants  and  other  members 
of  said  Georgia  Saw  Mill  Association,  their  traffic  and  the  lo- 
calities  wherein  they  do  business,  to  an  undue  and  unreason- 
able prejudice  and  disadvantage." 

The  prayer  of  the  complaint  is  that  "an  order  or  orders  be 
issued  commanding  the  defendants,  and  each  of  them,  to  wholly 
cease  and  desist  from  each  and  every  of  the  alleged  violations- 
of  the  Act  to  r^ulate  commerce,  and,  particularly,  from  con- 
tinuing to  exact  and  enforce  the  advanced  rates  complained  of^ 
and  for  such  other  and  further  order  or  orders  as  the  Commis- 
sion may  deem  necessary  in  the  premises  or  complainants*' 
cause  may  appear  to  require." 

The  defendants,  with  the  exception  of  the  Macon  &  Bir- 
mingham Railway  Company,  have  filed  a  joint  and  several  an- 
swer in  which  they  deny  specifically  all  the  charges  made  in  the? 
complaint  and  allege  "that  the  circumstances  and  conditions- 
now  affecting  the  lumber  traffic  fully  justify  respondents  and 
their  connections  in  making  the  2  cents  advance  in  rates  and 
that  said  advance  is  just  and  reasonable."  They  set  up  as  "cir- 
cumstances and  conditions"  justifying  the  advance,  (1)  that 
the  lumber  rates,  "value  and  tonnage  considered  are  low  as  com- 
pared with  the  rates  on  other  commodities  produced  in  South 
Carolina,  South  Greorgia  and  Florida  and  shipped  to  north-cen- 
tral and  western  states,  such  as  oranges,  pineapples,  watermel- 
ons, peaches,  other  fruit,  rosin,  turpentine  and  pyroligneous 
products;"  (2)  that  for  the  transportation  of  lumber  they  are- 
compelled  to  haul  a  large  nimiber  of  flat  cars  to  the  mills  empty 
and  consequently  the  rates  charged  "represent  a  transportation, 
service  rendered  in  carrying  the  empty  cars  to  the  mills,  as  well 
as  a  transportation  service  rendered  in  carrying  the  loaded  cars- 
from  the  mills  to  the  north-central  and  western  territory;"  (3) 
and  that  "it  is  a  common  practice  for  shippers  of  lumber  to  load 
the  cars  below  their  marked  capacity,  the  result  of  which  is  to 
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deprive  the  carriers  of  the  additional  revenue  which  they  would 
•obtain  if  the  cars  were  loaded  to  their  full  capacity." 

It  is  also  averred  that  if  the  advance  is  not  allowed  to  stand, 
the  defendants  will  be  debarred  "from  sharing  to  any  extent 
whatever  in  the  phenomenal  prosperity  of  the  business  in  the 
regular  grades  of  lumber."  These  are  the  principal  matters 
set  up  in  the  answer  in  justification  of  the  advance ;  others  are 
presented  in  the  testimony  and  will  receive  due  consideration. 

In  addition  to  denials  of  all  charges  in  the  complaint  and  to 
matters  of  justification,  the  answer  charges  that  the  Georgia 
Saw  Mill  Association — of  which,  as  before  stated,  the  complain- 
ants and  a  large  number  of  others  are  members,  but  which  is  not 
made  a  party  complainant  in  this  proceeding — ^was  not  organ- 
ized and  is  not  maintained  "for  promoting  or  protecting  by 
proper  and  lawful  means  the  interest  of  the  yellow  pine  indus- 
try in  Georgia,  South  Carolina,  Florida  and  Alabama,"  but 
that,  on  the  contrary,  complainants  and  the  other  members  of 
said  Association  "have  combined  and  conspired  with  each  other 
to  monopolize  a  part  of  the  trade  and  commerce  in  yellow  pine 
lumber  among  the  several  states  of  the  United  States ;"  that  the 
<;onstitution  and  by-laws  of  said  Association  "constitute  a  con- 
tract, combination  in  the  forms  of  a  trust  or  otherwise,  or  con- 
spiracy between  the  members  of  said  Association  for  the  sale 
and  transportation  to  other  states  of  the  United  States  of  the 
yellow  pine  lumber  manufactured  by  the  members  of  said  As- 
sociation in  Georgia,  South  Carolina,  Florida  and  Alabama; 
that  the  natural  and  direct  effect  of  said  constitution  and  by- 
laws is  to  regulate  and  restrain  interstate  commerce  in  the  yel- 
low pine  lumber  manufactured  by  the  members  of  said  Associa- 
tion ;  that  complainants  and  the  other  members  of  said  Associa- 
tion are  acting  in  violation  of  the  Act  of  Congress  of  July  2, 
1890,  known  as  the  Anti-Trust  Act,  and,  therefore,  "complain- 
ants do  not  come  before  the  Commission  with  clean  hands  and 
should  not  be  allowed  to  maintain  their  bill  of  complaint  in  this 


•case." 


Findings  of  Fact. 


1.  The  advance  of  2  cents  per  hundred  pounds  in  the  lumber 
rates  from  Georgia,  complained  of  in  this  case,  was  originally 
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promulgated  by  the  defendants  to  take  effect  April  15,  1903, 
and  would  have  become  operative  at  that  date  but  for  a  tempo- 
rary injunction  or  restraining  order  granted  April  14,  1903, 
by  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Georgia  in  the  case  before  that  court  of  the  complainants 
herein,  H.  H.  Tift,  et  al.,  v.  defendants  herein,  the  Southern 
Railway  Company,  et  al.  (123  Fed.  Rep.  789).  Subsequently, 
on  the  16th  day  of  May,  1903,  the  Circuit  Court  dissolved  the 
temporary  injunction  and  '*  withheld  further  judicial  action  un- 
til apprised''  of  the  decision  of  this  Commission  in  the  pres- 
ent proceeding  (ib.  796),  and  on  the  22nd  day  of  Jime,  1903, 
the  defendant  railways  after  due  notice  put  in  force  the  ad- 
vanced rates  on  shipments  from  Georgia  points  as  originally 
proposed. 

An  advance  of  2  cents  was  made  April  15,  1903,  from  both 
the  territory  west  of  the  Mississippi,  composed  of  Louisiana 
west  of  that  river,  Arkansas  and  Texas,  and  the  territory  east 
of  the  river  composed  of  East  Louisiana,  Mississippi,  Alaba- 
ma and  Florida,  and  would,  as  above  stated,  have  been  put  in 
force  at  the  same  date  from  Georgia  but  for  the  delay  caused 
by  the  temporary  injunction  referred  to  in  the  preceding  para- 
graph. It  was  intended  to  be  simultaneous  all  along  the  line 
and  was  made,  in  fact,  though  not  expressly,  by  agreement  be- 
tween the  roads,  including  the  defendants,  serving  the  different 
lumber  producing  districts.  A  number  of  meetings  were  held 
and  consultations  had  between  the  representatives  of  the  roads 
which  resulted  finally  in  the  promulgation  of  the  advance.  The 
lumber  manufacturers  in  all  these  territories  compete  for  busi- 
ness largely  in  the  same  markets  and  the  increase  in  rates  was 
understood  to  be  impracticable  or  inadvisable  unless  made  from 
all  the  lumber  producing  territories  and,  consequently,  there 
was  a  concurrence  or  agreement  between  the  roads  before  the 
advance  was  finally  determined  upon  and  made  effective.  De- 
fendant, the  Southern  Railway  Company,  appears  to  have  taken 
the  initiative  in  this  matter. 

The  principal  points  to  which  the  advance  was  made  applica- 
ble are  Chattanooga  and  the  Mississippi  River  points,  St.  Louis, 
East  St  Louis  and  other  crossings  from  St  Louis  to  and  in- 
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eluding  Memphis,  and  all  Ohio  Eiver  crossings  from  Cairo  to- 
Cincinnati,  both  inclusive.  The  rates  to  the  Ohio  River  cross- 
ings, Evansville,  Louisville  and  Cincinnati,  are  based  on  the 
Cairo  rate,  that  is,  they  bear  a  relation  to  the  Cairo  rate,  be- 
ing higher  by  certain  amounts  than  the  Cairo  rate  and  being 
as  a  rule  correspondingly  advanced  or  reduced  as  the  Cairo 
rate  is  advanced  or  reduced.  The  through  rates  to  points  be- 
yond in  the  territory  east  of  the  Mississippi  and  north  of  the- 
Ohio  Kiver,  known  as  the  "Central  Freight  Association  Terri- 
tory," are  made  up  of  the  full  local  rates  of  the  roads  nortb 
of  the  Ohio  (which  are  not  affected  by  the  advance)  as  the  pro- 
portions of  those  roads,  and  of  whatever  is  left  of  the  througb 
rates  as  the  proportions  of  the  roads  south  of  the  Ohio.  It  re- 
sults that  the  proportions  of  the  latter  roads  are  in  some  cases- 
less  than  their  regular  local  rates  to  the  Ohio  River. 

2.  Defendants,  the  Southern  Railway  Company,  the  Gleorgia> 
Southern  &  Florida  Railway  Company,  the  Central  of  Geor- 
gia Railway  Company  and  the  Atlantic  Coast  Line  Railroad^ 
Company,  have,  for  the  purpose  of  fixing  lumber  rates  from* 
Georgia,  divided  the  shipping  stations  on  their  lines  in  that 
state  into  different  Groups  or  Rate  Bases,  and  the  rates  froro' 
these  Groups  or  Bases  differ,  being  higher  from  some  than  oth- 
ers. 

The  advanced  rates  from  the  different  Groups  or  Rate  Bases- 
of  these  four  roads  to  the  Ohio  River  crossings,  Cairo,  Evans-^ 
ville,  Louisville  and  Cincinnati,  are  shown  in  the  tables  below  r 


TABLE  I. 

Rates  in  cents  per  100  x>oiinds  of  Southern  Railway  Company. 

To  —                       Rate  Bases  or  Groups     1          2*         3          4  5 

Cairo,  proper  16        16        21        22  23 

Cairo,  for  beyond 14        16        17         18  19* 

Evansville,  for  beyond 20        22        23        24  25 

Louisville,  for  beyond   19        21         22        23  24^ 

Cincinnati,  proper  and  for  beyond 21         23        24        25  29 

'Referred  to  in  testimony  as  Group  No.  1. 
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TABLE  II. 

^lat«8  in  cents  per  100  pounds  of  Georgia  Southern  &  Florida  Ry.  Company. 

To—                                              Groups  12  3  4  6 

Cairo,  proper  21        22  23  24  21% 

Cairo,  for  beyond 17         18  19  20  17% 

Evansv-ille 23        24  25  26  23% 

Louisville 22        23  24  26  22% 

Cincinnati 24        25  26  27  24% 

TABLE  III. 

Kates  in  cents  per   100  pounds  of  Central  of  Georgia  Railway. 

To —  Groups     12  3  4 

Cairo 17         16  16  16 

Jwansville 23        22  20  20 

Louisville 22         21  19  19 

Cincinnati 24        23  21  21 

TABLE  IV. 

Rates  in  cents  per  100  pounds  of  Atlantic  Coast  Line  R.  R.  Company. 
To —  Groups     12  3  4  5  6 

•Cairo 20        21         21         22        23        20 

Evansville 22        23        23        24        25        22 

Louisville 21         22        22        23        24        21 

Cincinnati 23        24        24        25        26        23 

The  rates  from  the  lumber  producing  territory  west  of  the 
Mississippi  composed  of  that  part  of  Louisiana  west  of  the  River 
and  of  Arkansas,  and  from  the  territory  east  of  the  Mississippi 
composed  of  that  part  of  Louisiana  east  of  the  river  and  of  Miss- 
issippi and  part  of  Alabama,  are  blanket  rates,  being  the  same 
from  all  shipping  points  to  the  same  destination.  Those  rates 
as  advanced,  April  15,  1903,  are  as  follows: 

TABLE  V. 

From  —  To  — 

Cairo.    Evansville.      Louisville.    Cincinnati. 

Arkansas 16  23  27  27 

Ix>uisiana;     Mississippi, 

Alabama  and  Group  2  16  22  21  23 

of   Southern   Railway 

in  Georgia 

(Note. — ^The  rate  (16  cents)  from  Texas  points  to  Cairo  in  force  at  data 
•of  advance  has  been  restored.) 
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By  a  comparison  of  the  rates  in  Table  V.  (rates  from  Louis- 
iana, Mississippi  and  Alabama  and  Group  2  of  Southern  Rail- 
way) with  the  rates  in  the  preceding  four  tables,  L,  IL,  III.  and 
IV.  (Rates  from  Gteorgia),  it  will  be  found  that  the  rates  in 
table  V.  are  lower  for  the  most  part  than  the  rates  from  all  the 
groups  in  Tables  IL,  III.  and  IV. ;  that  they  are  the  same  as 
the  rates  from  Rate  Basis  or  Group  No.  2  of  the  Southern  Rail- 
way CJompany  (Table  I.)  and  higher  by  2  cents  than  the  rates 
from  Rate  Basis  or  Group  No.  1  of  that  road.  They  are  lower 
by  1  cent  than  the  rates  from  Group  No.  3,  by  2  cents  than  the 
rate  from  Group  No.  4  and  by  3  cents  than  the  rate  from  Group 
No.  5  of  that  road. 

Group  or  Rate  Basis  No.  2  of  the  Southern  Railway,  as  set 
forth  in  its  lumber  tariff,  embraces  among  others,  stations  from 
Macon,  Georgia  to  Brunswick,  Greorgia,  inclusive,  the  Haw- 
kinsville  Branch,  Columbus  and  Fort  Valley,  Georgia,  and 
Group  I.  embraces,  among  others,  stations  on  the  line  from  At- 
lanta, Georgia  to  Virgin,  Georgia,  inclusive,  the  Fort  Valley- 
Branch,  the  Attalla  Branch,  stations  from  Phelps,  GJeorgia,  to 
Berwin,  Georgia,  inclusive,  from  Lindale,  Georgia,  to  Howell, 
Georgia,  inclusive,  and  from  McDonough,  Georgia  to  Gtentian, 
Georgia,  inclusive  (The  above  group  embracing  stations  on  the 
Southern  Railway  from  Macon  to  Brunswick,  Georgia,  inclu- 
sive, is  referred  to  in  the  testimony  as  Group  I.,  but  in  the  tar- 
iff it  is  designated  Rate  Basis  No.  2). 

There  is  not  as  much  lumber  business  on  the  Southern  Rail- 
way— particularly,  from  Macon  to  Brunswick — as  on  the 
Georgia  Southern  &  Florida,  the  Central  of  Georgia,  the  Atlan- 
tic Coast  Line  and  the  Seaboard  Air  Line  roads.  The  South- 
ern Railway  rates  appear  to  be  lowest  from  the  groups  where 
there  is  comparatively  little  lumber  business,  and,  from  much 
the  larger  portion  of  the  lumber  producing  territory  of  Georgia 
the  rates  are  higher  as  shown  in  the  foregoing  Tables  I.,  IL, 
III.  and  IV.,  than  the  rates  from  Louisiana,  Arkansas,  Mississ- 
ippi and  Alabama,  as  shown  in  Table  V. 

The  rates  in  the  foregoing  Tables  I.,  IL,  III.,  IV.  and  V.,  are 
to  the  Ohio  River  crossing,  Cairo,  Evansville,  Louisville  and 
Cincinnati.    As  before  stated,  the  roads  beyond  the  Ohio  chai^ 
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their  full  local  rates  from  the  Ohio  Eiver  crossings  to  points 
of  destination  in  Central  Freight  Association  Territory.  Chi- 
cago, 111.,  Detroit,  Mich.,  Cleveland,  O.,  Indianapolis,  Ind.,  and 
Pittsburg,  Pa.,  may  be  taken  as  representative  points  of  des- 
tination in  that  territory.  The  rates  from  the  Ohio  River  cross- 
ings to  those  cities  are  shown  in  the  table  below: 


From  — 

TARLK  VI. 

To- 
Cleve- 

Indian- 

Pitts- 

Cairo  

EvaDsville 

Chicago. 
10  cts. 
10 

Detroit. 
14  cts. 
12 

land. 
15  cts. 
14 

apolis. 
9  cts. 

7 

burg. 
18  cts. 
16 

Louisville 

11 

1-2 

13 

8 

14 

Cincinnati 

10 

10 

10 

7 

10 

These  rates  added  to  the  rate  to  Ohio  River  crossings  set 
forth  in  Tables  I.,  II.,  III.,  IV.  and  V.  give  the  total  through, 
rates  to  the  destinations  named  from  Georgia  shipping  points. 

3.  There  are  divisions  of  the  rates  south  of  the  Ohio  be- 
tween what  are  termed  the  "originating  roads"  on  which  the 
lumber  is  principally  manufactured  and  the  roads  intermediate 
between  those  originating  roads  and  the  Ohio  River  crossings. 
The  amounts  or  divisions  allowed  the  originating  roads  are  large 
in  proportion  to  the  lengths  of  the  hauls  made  by  them  and  in. 
proportion  to  the  balances  of  the  rates  left  for  the  intermediate 
roads.  For  example,  the  Southern  Railway  allows  the  lines 
south  of  Macon  from  5^/^  to  7%  cents  out  of  the  rate  to  the 
Ohio.  This  leaves  as  the  proportion  of  the  Southern  out  of  the 
16-cent  rate  from  Group  2  to  Cairo  from  81/^  to  10%,  which 
yields  a  comparatively  small  rate  per  ton  per  mile.  The  rate 
per  ton  per  mile,  however,  imder  the  total  rate  to  the  river,, 
which  is  the  rate  the  shipper  has  to  pay,  is  materially  higher. 
The  advance  of  2  cents  complained  of  in  this  case  goes  to  the 
intennediate  roads,  north  of  Macon,  Albany  or  Montgomery, 
and  none  of  it  to  the  originating  roads  or  to  roads  beyond  the 
river. 

4.  There  have  been  from  time  to  time  changes  or  fluctua- 
tions in  the  lumber  rates  from  the  different  groups  into  which,. 
as  heretofore  stated,  the  lumber  producing  districts  in  Georgia 
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have  been  divided  for  the  purpose  of  fixing  rates.  It  is  not 
necessary  to  set  forth  the  changes  in  all  of  these  numerous 
groups.  We  give  below  a  table  showing  rates  at  present  effect- 
ive and  those  which  have  been  in  force  at  various  dates  since 
and  including  April  11,  1887,  to  the  Ohio  River  crossings  from 
the  Southern  Railway  group  embracing,  among  others,  stations 
on  that  road  between  Macon  and  Brunswick,  spoken  of,  as  be- 
fore stated,  in  the  testimony  as  Group  1,  but  designated  in  the 
Southern  Railway  Tariff  as  Rate  Basis  2. 

TABLE  VII. 
Rates  from  Group  2,  Southern  Railway. 

Apr.  Sep.     Nov .  Sep.  July  May  Sep.    June 

To—  11,  20,        28,       6,       16,       17,       8,      22, 

1887.  1880.     1891. 1802. 1893. 1894. 1899. 1903. 

B       F        B        F 

Cairo,  proper 20      23       17       17       16      13       14       10 

Cairo,    beyond 20      23       17       17       16       13       14       16 

Evansvillo 20      23       20      23       20       19       19       19      20       22 

J^uiaville 20      23       20      23      20       18       18       18       19       21 

Cincinnati 20      23       20      23       20      20      20       21       21       23 

Note.  The  letters  "B"  and  "F"  over  the  rates  in  force  April  11,  1887, 
and  Septo)nl)er  20,  1889,  stand  for  box  and  flat,  the  rates  on  lumber  in  flat 
cars  having  been  then  3  cents  higher  than  when  hauled  in  box  cars.  This 
difleronce  in  rates  was  made  because  flat  cars  used  in  hauling  lumber  are, 
for  the  most  part,  returned  empty. 

From  the  above  table  it  will  be  seen  that  the  rates  from  the 
Group  named  to  Cincinnati,  Louisville  and  Evansville,  as  ad- 
vanced June  22,  1903,  are  made  higher  than  they  had  been 
since  Xovember  28,  1891 ;  that  the  rates  to  Cairo  are  made  high- 
er than  they  had  been  since  May  17,  1894;  that  the  rate  to 
Cairo  was  reduced  from  16  cents  to  13  cents  May  17,  1894, 
and  remained  13  cents  to  September  8,  1899,  a  period  of  about 
five  vears  and  four  months,  and  that  at  the  latter  date  it  was  in- 
creased  to  14  cents  and  remained  14  cents  until  June  22,  1903, 
nearly  four  years,  when  the  present  advance  to  16  cents  be- 
came operative. 

Prior  to  May  17,  1894,  as  shown  by  the  foregoing  Table 
VII.,  tiie  rate  to  Cairo  from  Georgia  Group  2  of  the  Southern 
Kailway  (embracing,  as  above  stated,  among  others,  shipping 
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points  between  Macon  and  Brunswick)  were  higher  by  3  cents 
than  the  rates  from  Arkansas  and  territory  in  Mississippi  and 
Louisiana  west  of  the  Mississippi  Kiver,  but  at  that  date  the 
rates  from  said  Group  were  made,  and  have  since  continued  to 
be,  the  same  as  the  rates  from  Arkansas  and  the  said  other  ter- 
ritory named  west  of  the  river.  This  is  not  true,  however,  as 
to  the  other  groups  or  rate  basing  districts  in  Georgia  (See  Ta- 
bles L,  II.,  III.,  IV.,  v.,  supra). 

The  distances  to  Cairo  from  lumber  shipping  points  in  Ar- 
kansas, Louisiana  and  Mississippi,  are  less  than  from  Georgia 
shipping  points.  The  following  appear  to  be  approximately 
-correct  as  average  distances  to  Cairo,  to  wit,  from  Arkansas, 
365  miles;  from  Louisiana  (taking  Sibley  as  a  central  shipping 
point),  499  miles;  from  Mississippi,  412  miles,  and  from  the 
principal  Georgia  shipping  points,  739  miles. 

The  average  distance  from  the  Georgia  shipping  points  to 
Cincinnati  is  somewhat  less  than  from  Mississippi  points.  The 
average  distance  from  Georgia  is  approximately  665  miles  and 
from  Mississippi  701  miles,  a  difference  of  36  miles  in  favor  of 
Georgia.  The  rates,  however,  from  much  the  larger  portion  of 
the  lumber  districts  of  Georgia  are  higher  to  Cincinnati  as 
well  as  to  the  other  Ohio  river  crossings  than  from  Mississippi, 
Alabama,  Louisiana  and  Arkansas.  (Tables  I.,  IL,  III.,  IV. 
and  v.). 

5.  After  the  advance  in  rates  from  Georgia  points,  June  22, 
1903,  there  was  a  material  falling  off  in  the  shipments  of  lum- 
ber to  the  west  or  points  on  and  north  of  the  Ohio  River.  In 
July,  August  and  September,  1903,  the  shipments  through  the 
western  gateways  of  the  Herman  H.  Hetler  Lumber  Company 
of  Chicago,  whose  southern  office  is  at  Tifton,  Ga.,  were  40  per 
cent  less  than  they  were  the  preceding  year,  1902.  The  Gar- 
butt  Lumber  Company,  located  at  Wright,  Wilcox  County,  Ga., 
8  miles  from  Fitzgerald,  a  station  on  the  Seaboard  Air  Line 
Railway,  shipped  in  1892  to  all  points  449  carloads  of  limiber, 
of  which  35  went  to  Tennessee,  Kentucky  and  the  west  In 
1903,  they  shipped  only  18  carloads  to  Tennessee,  Kentucky 
and  the  west  out  of  430  carloads  to  all  points.  The  Stewart 
Lumber  Company,  located  at  Brinson,  Ga.,  a  station  on  the 
10  I.  C.  C.  Rep.— 36. 
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Atlantic  Coast  Line,  7  miles  from  Bainbridge,  shipped  in  Au^ 
gust,  1902,  to  points  north  of  the  Ohio,  50  carloads  and  in 
September  of  that  year,  63  carloads;  in  August,  1903,  the  ship- 
ments fell  off  to  36  carloads  and  in  September,  to  20  carloads. 
The  testimony  shows  a  falling  off  in  the  shipments  to  the  west 
by  other  lumber  mill  companies  throughout  Georgia.  Ship- 
ments of  lumber  from  stations  on  the  Central  of  Georgia  Rail- 
way to  points  on  and  north  of  the  Ohio  river  in  October,  1902,. 
and  1903,  were  as  follows: 

To  —  1902  1903 

Points  on  and  north  of  Box  cars.    Flat  cars.    Box  cars.    Flat  cars.. 

Ohio  river,  6496  2S73  6263  1854 

This  shows  a  falling  off  in  1903  to  the  extent  of  233  box 
cars  and  1019  flat  cars. 

In  October,  1902,  there  were  shipped  from  Georgia  points, 
via  the  Atlantic  Coast  Line  Railroad  to  the  Ohio  River  points 
and  points  north,  27,509,250  pounds  of  lumber,  and  in  the  same 
month  in  1903,  16,475,910  pounds,  a  decrease  of  ll,033,34:O- 
pounds. 

In  October,  1902,  the  Seaboard  Air  Line  Railway  trans- 
ported from  Georgia  points  consigned  to  the  Ohio  River  points 
and  beyond  98  carloads  of  lumber,  and  in  1903,  61  carloads,  a 
decrease  of  37  carloads. 

The  decrease  in  the  shipments  to  the  west  was  due  in  part  to 
the  smaller  demand  for  lumber  by  the  railroads  and  tiie  car 
manufacturing  companies  in  the  west,  which  resulted  from  the 
fact  that  the  railroads  ceased  to  make  purchases  of  equipment 
in  the  way  of  cars,  etc.,  to  as  great  an  extent  as  they  had  been 
doing.     It  was  also  attributable  in  part  to  the  advance  in  rate. 

The  lumber  shipped  west  is  for  the  most  part  low  grade,, 
such  as  low  grade  ceiling,  decking,  car  framing,  car  sills,  etc 
The  high  grade  lumber  goes  as  a  rule  east  and  the  shipment  of 
lumber  to  the  east  has  increased  since  the  advance  in  the  rate. 
There  does  not  appear  to  have  been  an  advance  in  rates  from 
Georgia  to  New  York,  Boston  and  the  east,  at  the  time  of 
the  advance  in  rates  to  the  west    Lumber  from  Georgia  move» 
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east  all-rail  and  also  by  water  from  the  coast  points,  principally 
Savannah  and  Brunswick. 

Since  the  advance  in  the  rate  the  shipments  of  lumber  from 
Georgia  to  points  south  of  the  Ohio  River  in  Tennessee  and 
Kentucky  have  increased.  In  October,  1902,  there  were  shipped 
to  those  points  via  the  Central  of  Georgia  Railway  1066  box 
cars  of  lumber  and  623  flat  cars,  and  in  October,  1903,  2524 
box  cars  and  1781  flat  cars,  being  an  increase  to  the  extent  of 
1458  box  cars  and  1158  flat  cars. 

6.  The  rate  is  the  same  on  all  grades  of  lumber,  being  as  high 
on  low  grade  lumber  of  comparatively  small  value  as  on  high 
priced,  high  grade  lumber.  On  many  low  grade  classes  of  lum- 
ber shipped  from  Georgia  to  the  west,  the  freight  charges  exceed 
the  value  at  the  mill.  On  14  carloads  shipped  to  the  west 
during  March,  1903,  before  the  advance  in  rates  became  effec- 
tive, from  the  mills  of  the  Garbutt  Lumber  Company,  Wright, 
Wilcox  County,  Ga.,  the  total  mill  price  of  which  was  $1,036.15, 
the  freight  charges  were  $1,218.67,  an  excess  of  $182.52  over 
the  mill  price.  On  the  high  grades  of  lumber,  comparatively 
little  of  which  is  shipped  to  the  west,  the  freight  ch^^rges  are, 
as  a  rule,  less  than  the  value  at  the  milL^  The  total  freight 
charges  on  44  carloads  of  lumber  shipped  over  the  Southern 
Railway  in  March,  1903,  to  western  points  were  $5,823.83  and 
the  total  price  (whether  mill  price  or  market  price  does  not 
clearly  appear)  was  $7,432.98,  the  freight  charges  being  about 
78  per  cent  of  the  price.  These  44  cars  of  lumber  were  selected 
out  of  a  list  of  over  600  for  the  purpose  of  showing,  as  the  wit- 
ness, L.  Green  (assistant  general  freight  agent  of  the  South- 
ern Railway  Company),  testified,  that  "much  of  the  lumber 
shipped  to  points  on  and  north  of  the  Ohio  River  does  exceed 
freight  charges  in  value,  and  not  that  all  exceeded  the  freight 
charges  in  value."  The  value  per  thousand  feet  of  these  44 
carloads  of  lumber  ranges  from  $11  per  thousand  feet  to  as 
high  as  $31.50,  which  is  much  above  the  average  value  of  low 
grade  lumber  at  the  mills.  The  percentages  of  freight  charges 
to  market  value  are,  of  course,  less  than  such  percentages  to 
mi7Z  prices.  The  witnesses  for  the  defendants  name  other  com- 
modities, the  freight  charges  on  which  are  greater  at  the  point 
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of  destination  than  the  vahie  of  such  commodities  at  the  point 
of  shipment;  for  instance,  coal,  brick,  lime,  cement,  some 
kinds  of  clay,  building  stone,  crushed  stone,  certain  ores,  cin- 
ders, slack,  gravel,  sand  and  sawdust  On  no  other  article  of 
as  much  value  and  of  as  great  utility  as  lumber  do  the  freight 
charges  exceed  the  price  at  point  of  shipment. 

7.  As  appears  from  statements  put  in  evidence  by  defendants, 
the  market  price  of  grades  A,  B,  and  C  yellow  pine  lumber, 
consisting,  respectively,  of  1st  and  2d  flooring  (A),  common 
flooring  (B),  and  dimension  stuff  and  timber  under  12"  x  12" 
X  30"  (C),  in  the  Chicago  Market^  January  1,  1892,  and  June 
30,  1903,  were  as  follows: 


Grade  Prices,  January,  1892.  Prices,  June  30, 1903. 

A $21  00  to  $22  00  $21  00  to  $22  00 

B   15  00  to     16  00  18  50  to     19  50 

C 21  50  to    23  50  19  50  to     22  00 


From  January,  1892,  to  June  30,  1903,  a  period  of  over 
eleven  years  terminating  at  the  time  of  the  advance  in  rate, 
there  were  many  variations  in  the  prices.  They  appear  to  have 
been  lowest  from  1895  to  1899,  both  inclusive.  The  prices  for 
the  first  quarter  of  each  of  those  years  were  as  follows : 


Grade                  1895     1896  1897     1898     1899 

$16  00  $15  00 

A $14  00     to  $12  00   $14  00     to 

16  50  15  50 

$11  00   $13  00  $12  50 

B to       to  $10  00   $12  00    to 

11  50    14  00  13  00 

$16  50   $15  75  $15  00 

0 to       to  $15  50   $18  00    to 

17  00    17  00  17  00 
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Prices  from  1899  to  and  including  June  30,  1903,  were  as 
follows : 

1900  1001  1002  1903 

<jrade  Ist  Quarter     Ist  Quarter     Ist  Quarter    2nd  Quarter 

ending 
June  30. 


B 


$21  25 

$19  00 

$22  50 

$21  00 

to 

to 

to 

to 

22  25 

20  00 

23  50 

22  00 

$18  25 

$16  50 

$18  50 

$18  50 

to 

to 

to 

to 

18  75 

17  00 

19  50 

19  50 

$18  75 

$18  50 

$19  50 

$19  50 

to 

to 

to 

to 

21  25 

21  00 

22  00 

22  00 

While  the  prices  in  the  St.  Louis  market  on  the  different 
grades  and  dimensions  of  lumber  fluctuated  during  the  period 
from  January  15,  1900,  to  April  1,  1903,  they  were  not  ma- 
terially different  at  those  dates.  In  Bom'3  instances  they  were 
somewhat  higher  in  April,  1903,  than  in  January,  1900,  in 
others  lower  and  in  others  the  same. 
For  example: 


Flooring,  Edge  Grain  A 

Flooring,  Edge  Grain  B 

Flooring,  Flat  Grain  A 

Flooring,  Flat  Grain  B   

Flooring,  No.  1  Common 

Flooring,  No.  2  Common 

Partition   A 

Bevel  Siding  A 

Common   Boards 

Fencing 

Heavy  Joists 

8.  The  mill  men  have  been  unable  to  add  the  advance  in  the 
rate  to  the  price  at  the  mills  and  that  price  has  decreased  since 
10  I.  C.  C.  Rep. 


Jan.  15, 

April 

1900. 

1903. 

$26  25 

$27  25 

24  75 

24  75 

20  75 

20  25 

19  75 

19  25 

17  75 

16  25 

15  25 

12  25 

22  50 

21  76 

15  25 

14  00 

17  50 

18  00 

16  50 

16  00 

17  00 

17  50 
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the  advance  in  the  rate.  The  decline  in  price  is  stated  by  va- 
rious mill  owners  to  be  from  50  cents  to  $1.50  per  thousand  feet. 
The  following  statement  furnished  on  the  request  of  this  Com- 
mission by  the  Stuart  Lumber  Company  of  Brinson,  (Ja.,  shows 
,  that  their  average  mill  price  in  August,  1902,  was  $12.41,  and 
in  October,  1903,  $10.80,  a  decrease  of  $1.61. 


Month.  Year. 

August   1902 

September " 

October 

November •* 

December " 

January 1903 

February ** 

March " 

April 

May 

Juue 

July 

August " 

September   " 

October " 


No.  cars.       Average  price  at  mill. 


77 

$12  41 

60 

11  59 

75 

11  79 

47 

10  73 

64 

10  99 

60 

11  20 

66 

11  56 

92 

11  15 

100 

11  29 

82 

11  75 

82 

11  02 

69 

13  12 

60 

11  05 

41 

10  39 

47 

10  80 

1028 


170  84 


The  mill  prices  as  well  as  the  market  prices  vary  with  the 
grades  or  quality  of  the  lumber  and  the  witnesses  in  speaking 
of  tlie  mill  prices  do  not,  as  a  rule,  give  the  grade  or  quality. 
From  all  the  testimony  on  the  subject,  it  is  safe  to  say  that 
the  average  mill  price  on  all  classes  is  from  $11,00  to  $12.00 
per  thousand  feet. 

The  cost  of  manufacturing  the  lumber,  including  ^'stumpage 
(which  is  the  standing  timber,  exclusive  of  the  land),  cutting, 
hauling,  tram  roads,  actual  manufacture  at  the  mills  and  load- 
ing on  the  cars,''  is  given  at  from  $7.50  to  $8.00  per  thousand. 
The  witnesses  do  not  state  whether  or  not  this  includes  insur- 
ance, interest  on  investment  and  depreciation  of  property.  (The 
latter  is  estimated  at  10  per  cent  per  annum.)  The  Babcock 
Brothers  Lumber  Company,  whose  plant  is  located  at  Baboock, 
Ga.,  on  the  Georgia,  Florida  and  Alabama  Railroad,  make  about 
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$1.00  a  thousand  profit,  and  their  output  is  3,000,000  feet  per 
month,  on  whicli  at  $1.00  a  thousand,  the  monthly  profit  would 
be  $3,000,  and  the  annual  profit  on  the  same  monthly  out- 
put, $36,000.  The  total  investment  of  this  company  is 
^560,000,  on  which  an  annual  profit  of  $36,000  would 
not  be  quite  6^/^  per  cent.  This  firm  on  the  result  of  its  business 
for  the  year  preceding  the  advance  in  rates,  considered  itself 
justified  in  doubling  its  capacity.  The  data  furnished  as  to 
other  lumber  companies  in  Gteorgia  do  not  show  the  profits 
resulting  from  their  operations.  On  the  whole,  it  may  be 
said  that  the  lumber  business,  while  it  lasts,  is  fairly,  but  not 
exceptionally,  remunerative. 

After  the  lumber  is  all  cut  from  the  land,  the  lumber  mill 
equipment,  such  as  "mill  buildings,  tenement  houses,  skids  and 
all  the  general  outside  paraphernalia  of  the  mill,"  become  prac- 
tically worthless.  The  lumber  machinery,  except  the  engines, 
is  not  adapted  to  other  purposes,  and  second  hand  engines  can 
be  sold  for  very  little.  Consequently,  lumber  mill  men  in  their 
business  must  anticipate  a  time  when  a  large  part  of  their  in- 
vestment will  become  worthless.  It  is  estimated  that  within 
ten  years  seven  eighths  of  the  largest  saw  mills  in  Gteorgia  will 
have  to  go  out  of  business  because  of  the  exhaustion  of  the  lum- 
ber. The  lands  after  the  lumber  is  cut  off  become  in  some  parts 
of  Greorgia  valuable  for  agricultural  purposes,  and  sell,  accord- 
ing to  location,  at  from  $1.00  to  $6.00  per  acre.  When  they  are 
sold  to  settlers,  they  supply  a  population  that  furnishes  freight 
to  the  railroads. 

9.  The  lumber  business  has  been  an  important  factor  in 
building  up  and  sustaining  many  of  the  railways  in  Greorgia. 
Those  of  them  which  penetrate  the  lumber  sections,  when  first 
built,  had  little  to  depend  upon  except  the  transportation  of 
lumber  and  the  supplies  necessary  for  the  hands  and  animals 
engaged  in  the  lumber  business,  and  the  machinery  used  in  the 
lumber  mills.  If  the  lumber  shipments  were  cut  off  from  some 
of  them,  it  would  be  with  difficulty  that  they  could  exist  in  a 
solvent  condition.  It  is  also  true  that  the  roads  have  been  es- 
sential to  the  lumber  business  and  it  has  been  their  policy  to 
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encourage  and  assist  in  its  development  with  a  view  to  in- 
creasing their  own  revenue. 

The  tonnage  of  lumber  hauled  by  the  defendants  is  very  large 
in  proportion  to  that  of  other  conmiodities  of  general  use  and 
necessity.  From  the  table  below,  made  up  from  the  reports  of 
the  defendant  roads  to  this  Conmiission,  it  appears  that  the 
tonnage  of  lumber  transported  by  them  during  the  years  1901, 
1902  and  1903,  was  greater  than  that  of  any  one  of  the  com- 
modities named  therein  except  bituminous  coal.  It  is  many 
times  greater  than  the  tonnage  hauled  of  the  principal  products 
of  Georgia  and  the  South,  such  as  cotton,  fruits  and  vegetables, 
naval  stores,  etc. 

Total  Freight  Tonnage  Reported  by 
the  Defendant  Roads  as  originating 
on  Their  Lines  and  as  Received 
From  Connecting  Roads  and  Other 
Commodity.  Carriers. 

1901  1902  1903 

Whole  Tons  Whole  Tons  Whole  Tons 

Grain 2,053,711  2,298,034  3,082,143 

Flour   y2e;,203  1,025,319  1,317,908 

Other  Mill   Products 418,511  392,867  510,390 

Hay 457,1.30  384,294  520,053 

Tobacco 315,150  .       305,934  365,146 

Cotton 995,144  1,140,766  1,274,727 

Fruit  &   Vegetables 611,473  638,626  883,458 

Anthracite    Coal 01,330  172,620  30,614 

Bituminous    Coal 9,490,092  11,340,596  12,417,636 

Naval     Stores 399,691  403,380  681,863 

Iron,  Pig  &  Bloom 1,416,564  1,767,129  1,901,929 

Iron  &  Steel  Rails 454,546  529,059  604,365 

Cement,  Brick  &  Lime 1,280,622  1,417,1 13  1,774,604 

Agricultural  Implements 04,995  68,038  65,453 

Wagons,  Carriages,  Tools,  etc 00,992  57,924  58,175 

Wines,  Liquors  &  Beers 227,087  245,300  286,771 

Household  Goods  and  Furniture 101,005  123,103  149,586 

Merchandise   2,409,379  2,586,341  2,078,539 

Lumber 6,506,407  7,158,122  9,808,463 

No  accurate  statistics  as  to  the  extent  of  the  lumber  mill  busi- 
ness  in  Georgia  have  been  furnished,  but  it  is  estimated  that 
there  are  about  800  mills  in  the  state,  large  and  small.     The  to- 

10  I.  C.  C.  Rep. 


TIFT  ei  ah  V.  BOUTHEBN  B.  00.  et  al.  56i^ 

tal  investment  in  the  lumber  mill  business  is  estimated  to  be 
from  $10,000,000  to  $16,000,000.  It  does  not  appear 
clearly  whether  or  not  this  estimate  includes  the  land  and  the 
standing  timber.  The  total  annual  output  of  the  mills  is  said 
to  be  approximately  800,000,000  feet,  which,  at  $11  a  thou- 
sand, about  the  average  mill  price,  would  amount  to  $8,800,- 
000.  Before  tlie  increase  in  rate  about  one-foorth  of  the 
annual  output,  about  200,000,000  feet,  moved  to  the  Ohio 
River  crossings  and  points  north  of  the  river. 

The  weight  of  lumber  depends  upon  whether  it  is  green  or 
dried,  rough  or  manufactured  and  also  upon  its  dimensions. 
The  testimony  taken  in  this  and  other  cases  indicates  tiiat  the 
average  weight  of  the  bulk  of  the  lumber  shipped  would  approx- 
imate 3,300  pounds  per  thousand  feet  Based  on  this  weight,, 
the  2  cents  advance  in  the  lumber  rate  would  amount  to  66  oenta 
per  thousand  feet  and  on  the  200,000,000  feet  shipped  to  tiie 
west  before  the  advance,  to  $132,000. 

10.  The  operating  expenses  of  the  defendant  roads  have  in- 
creased from  year  to  year.  Those  increases  are  due,  for  the 
most  part,  to  the  constant  growth  or  enlargement  of  the  business, 
of  the  roads.  The  growth  in  business  has  resulted  from  the 
larger  mileage  operated,  the  development  of  the 'country  tra- 
versed by  the  roads  and  from  advancement  in  methods  of  oper- 
ation and  addition  to  and  improvements  in  equipment  of 
all  kinds.  The  business  of  the  roads,  or  the  tonnage  of  traf- 
fic transported  by  them,  not  only  in  the  item  of  lumber,  but 
also  in  traffic  generally,  has  been  most  materially  augmented. 

The  increase  in  operating  expenses  is  also  attributable  in  part 
to  increases  in  wages  of  labor  paid  by  the  roads  and  in  the 
prices  of  material  and  equipment  required  by  them,  such  as. 
steel  rails,  coal,  locomotives  and  cars  of  all  kinds.  The  roads. 
have  introduced  statements  showing  these  increases,  which  re- 
late principally  to  the  period  from  1899  to  1902  or  1903,  inclu- 
sive. 

As  heretofore  stated  (Finding  7)  the  market  prices  of  lumber 
in  1902  and  1903  became  higher  than  they  had  been  in  1899, 
but  there  has  been  no  material  increase  in  those  prices  over  what 
they  were  in  1900.  The  aggregate  amount  of  lumber  purchased 
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by  the  roads  has  greatly  increased  and  in  consequence  the  ex- 
penditures therefor  have  increased.  The  following  table  is 
based  upon  official  reports  of  the  Southern  Railway  Company 
and  shows  for  the  five  years  from  1898  to  1902,  inclusive,  the 
number  of  feet  of  limiber  purchased  for  each  of  those  years 
by  the  Southern  Railway  Company,  the  total  amount  paid  each 
year  therefor  and  the  cost  per  thousand  feet 

Tear.  Feet.        Amount  paid    Cost  per  thou- 

for  lumber.         sand  feet. 

1898 19,077,510  $202,216  $10  59 

1899 23,902,810  236,195  9  84 

11)00 33,382,100  432,964  12  97 

1901 42,961,900  493,192  1148 

1902  .  .  . 43,500,000  653,320  12  72 

From  the  above  table  it  appears  that,  while  the  amount 
of  lumber  purchased  by  the  road  has  more  than  doubled  from 
1898  to  1902  and  the  aggregate  amount  paid  therefor  has  also 
more  than  doubled,  the  cost  per  thousand  feet  for  the  years 
1900,  1901  and  1902,  has  not  increased,  but  on  the  contrary, 
was  less  by  $1.49  in  1901  than  in  1900  and  by  25  cents  in  1902 
than  in  1900. 

There  have  been  material  increases  also  in  the  number  of 
employees  of  the  roads,  in  the  number  of  locomotives  and  cars 
purchased,  in  the  quantity  of  fuel  consumed  and  material  re- 
quired by  the  roads,  as  well  as  in  the  prices  paid. 

The  aggregate  increases  from  all  causes  in  the  operating  ex- 
penses of  the  defendant  roads  from  1899  to  1903,  as  reported 
by  them  to  this  Commission,  and  the  percentages  of  operating 
expenses  to  gross  earnings  for  those  years  are  shown  in  the  table 
below.  While  operating  expenses  have  grown  lai^r  for  the 
reasons  stated,  and  the  percentages  of  operating  expenses  to 
gross  earnings  have  increased,  there  has  also  been  an  annual 
increase  in  gross  earnings  to  such  an  extent  as  to  have  resulted, 
as  a  rule,  in  an  annual  increase  in  net  earnings.  This  appears 
from  the  table  below,  which  shows  in  addition  to  total  operating 
expenses  and  gross  earnings  and  the  percentages  of  operating 
expenses  to  gross  earnings,  the  net  earnings  per  mile  of  road  and 
the  total  mileage  operated* 
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42,338,243  29,786,069  70.35  12,552,179  1.761  7,136.98 

6,389,612     3,570,479  55.88     2,819,133  1.605  1,756.75 

19,676,746  11,889,597  60.42     7,787,149  1.881  4,138.87 

24,277,517  16,027,242  66.02     8,250,275  2.621  3,147.94 

35,568,483  24,051,927  67.62  11,516,556  3.299  3,491.30 

6,579,376     4,411,830  67.05     2,167,546  1.823  1,188.75 


1890 
1903 
1809 
1003 


9,564,132 
No  Report 
11,954,010 

5,638,129 

8,975,971 
953,798 

1,635,191 


6,995,604  73.14     2,568,528  2.149  1,195.29 


8,238,178  68.92  3,715,832  1.425  2,610.97 

3,630,761  64.40  2,007,368  1.317   1,532.37 

6,634,233  73.91  2,341,738  1.269  1,860.22 

660,916  69.29  292,882  1.028      285.00 

1,180,075  72.17  455,116  1.270      395.00 

In  the  "total  operating  expenses"  in  the  above  table  "A" 
are  included  expenditures  which  result  in  the  permanent  im- 
provement or  betterment  of  the  property  of  the  roads,  such  as, 
•expenditures  for  right  of  way  and  station  grounds,  real  es- 
tate, grading,  timnels,  bridges,  trestles  and  culverts,  rails,  ties, 
crossings  and  cattle  guards,  telegraph  lines,  station  buildings 
and  fixtures,  shops,  round  houses,  turntables,  water  stations, 
fuel  stations,  grain  elevators,  storage-warehouses,  docks  and 
wharves,  electric  light  plants  and  electric  motive  power  plants, 
gas  making  plants,  and  miscellaneous  structures.  There  are 
also  included  expenditures  for  equipment  in  the  way  of  locomo- 
tives and  cars  of  all  kinds. 

In  the  following  table,  "B,"  are  shown  for  the  years  ended 
June  30,  1901, 1902  and  1903,  expenditures  by  the  roads  named 
for  permanent  improvements  or  betterments  and  also  for  lo- 
oomotive  and  car  equipment,  which  expenditures  are  included 
in  "total  operating  expenses."  The  expenditures  for  the  for- 
mer are  under  the  heading  "on  account  of  construction,"  and 
for  the  latter  under  the  heading,  "on  account  of  equipment" 
10  I.  a  a  Rep. 
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There  was  a  long  period  of  business  depression  in  the  South 
•during  which  the  roads  not  only  could  not  make  improvements 
in  their  equipment,  roadbed  and  other  property,  but  were  also 
unable  to  maintain  their  various  properties  in  proper  or  first 
<5las3  condition.  When  that  period  passed  away,  unusual  ex- 
penditures were  required  for  new  engines,  new  car  equipment, 
the  replacing  of  womout  rails  and  in  other  ways  necessary  to 
put  the  roads  in  good  condition  and  enable  them  to  handle  their 
largely  increased  business. 

The  expenses  of  the  saw  mill  business  have  increased  in  like 
manner  as  the  expenses  of  the  railroads.  There  has  been  an  ad- 
vance in  the  cost  of  nearly  everything  that  goes  into  the  manu- 
facture of  lumber,  such  as  labor,  feed  for  stock,  oil,  stumpage, 
•etc. 

12.  The  financial  condition  of  the  principal  defendants  ap- 
pears to  have  steadily  improved  for  a  number  of  years  up  to  and 
including  the  year  1903,  in  which  the  advance  in  rates  com- 
plained of  was  made.  They  were  comparatively  prosperous  at 
the  date  of  and  for  years  prior  to  the  advance. 

The  Southern  Railway  Company  has  declared  dividends  for 
«ach  year  from  1897  to  1903,  both  inclusive,  ranging  from 
:$543,000  (1  per  cent  on  $54,300  of  preferred  stock),  in 
1897,  up  to  $4,500,000  (7%  per  cent  on  $60,000,000  of  pre- 
ferred stock)  in  1903.  That  road  also  reports  surpluses  of  from 
$464,013,  in  1898,  to  $2,100,897  in  1902. 

The  Louisville  &  Nashville  Railroad  Company  has  declared 
dividends  for  each  year  from  1899  to  1903,  both  inclusive, 
ranging  from  $1,848,000  (about  3%  per  cent  on  $54,912,- 
520  of  conmion  stock),  in  1899,  up  to  $3,000,000  (5  per  cent 
on  $60,000,000  of  conmion  stock),  in  1903.  That  road  also 
reports  surpluses  of  from  $40,204,  in  1899,  to  $2,987,195,  in 
1903. 

The  Atlantic  Coast  Line  Railroad  Company  has  declared 
•dividends  for  each  year  (except  year  1900)  from  1894  to  1903, 
both  inclusive,  ranging  from  $318,399,  in  1894  (5%  per 
<^nt  on  $323,500  of  preferred  stock,  and  about  5  per  cent  on 
$7,021,950  of  conmion  stock),  up  to  $1,714,075  (5  per  cent 
on  $1,744,100  of  preferred  stock  and  5  per  cent  on  $36,- 
10  I.  C.  C.  Rep. 
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650,000  of  common  stock),  in  1903.  The  surpluses  reported 
by  that  road  are  from  $86,875,  in  1894,  to  $1,293,983,  in  1903. 
In  1900  no  dividend  was  declared,  but  there  was  a  surplus 
reported  of  $2,152,406. 

The  Nashville,  Chattanooga  &  St  Louis  Railway  Company 
declared  dividends  ranging  from  $100,000,  in  1899  (being 
1  per  cent  on  $10,000,000  of  common  stock)  to  $400,000 
in  1895,  1896,  1897  and  1898,  being  4  per  cent  on  $10,000,- 
000  of  common  stock.  For  each  year  from  1900  to  1903,  that 
road  reported  surpluses  ranging  from  $566,907,  in  1900,  to 
$823,480  in  1903. 

The  Greorgia  Southern  &  Florida  Railway  Company  declared 
dividends  for  each  year  from  1897  to  1903,  ranging  from  $27,- 
360  (being  4  per  cent  on  $684,000  of  preferred  stock)  in 
1897,  up  to  $99,240  in  1901  (being  5  per  cent  on  $684,000 
of  preferred  stock  and  6  per  cent  on  $1,084,000  of  preferred 
stock),  in  1903.  For  each  of  the  years  1902  and  1903,  it  de- 
clared a  dividend  of  $77,560.  The  surpluses  reported  from 
1896  to  1903  range  from  $9,657  to  $107,060  in  1896.  The 
surplus  for  1901  was  $24,165;  for  1902,  $41,448;  and  for 
1903,  $77,968. 

The  Seaboard  Air  Line  Railway  Company  has  declaiied  no 
dividends,  but  reports  surplus  of  $252,676  for  1901,  $769,- 
331  for  1902,  and  $754,431  for  1903.  The  Central  of  Georgia 
Railway  Company  declared  no  dividends  but  reports  surpluses 
for  each  of  the  years  from  1899  to  1903,  both  inclusive,  ranging 
from  $58,888  in  1899  to  $203,506  in  1903.  The  Macon  & 
Birmingham  Railway  Company  has  declared  no  dividends  and 
reports  a  deficit  for  each  of  the  years  from  1894  to  1903,  both 
inclusive,  ranging  from  $29,099  in  1902  to  $96,715  in  1894. 
The  deficit  reported  for  1901  was  $34,313,  for  1902,  $29,099» 
and  for  1903,  $45,949. 

13.  No  special  equipment  in  the  way  of  cars  is  furnished 
or  required  for  hauling  lumber.  Box  cars,  flat  or  open  cars  and 
gondolas,  which  are  used  in  handling  other  trafiSc,  are  furnished 
by  the  carriers  for  hauling  lumber.  The  proportion  of  box  and 
flat  cars  (the  latter  including  gondolas)  used  varies  with  the 
different  roads  and  depends  upon  the  length  of  the  lumber.    A 
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large  amount  of  lumber,  because  of  its  length,  cannot  be  shipped 
in  box  cars  and  requires  the  open  or  flat  cars.  Of  the  lumber 
shipped  west,  it  is  estimated  from  50  to  60  per  cent  goes  in  flat 
cars.  The  flat  car  is  the  cheapest  car  built  by  the  roads  and 
it  costs  somewhat  less  and  is  easier  to  load  than  a  box  car.  The 
rates  on  the  flat  cars,  while  now  the  same,  were  formerly  higher 
than  on  box  cars;  having  been  at  one  time  higher  by  7  cents 
and  afterwards  3  cents.  The  difference  in  rates  is  stated  to 
have  been  made  because  box  cars  are  more  adapted  to  other 
freight  besides  lumber  than  are  open  cars  and  fewer  of  the  for- 
mer therefore  return  empty.  Much  the  larger  portion  of  the 
box  cars  come  south  loaded  with  grain  and  merchandise.  A 
large  proportion,  estimated  at  from  85  to  100  per  cent,  of  the 
flat  cars  return  south  empty. 

It  is  necessary  that  open  or  flat  cars  of  lumber  be  equipped 
with  standards,  braces  and  supports,  for  the  purpose  of  protect- 
ing the  load  and  train,  and  this  equipment  is  required  to  be  fur- 
nished and  attached  to  the  car  by  the  shipper.  The  witnesses 
for  complainants  and  for  defendants  vary  widely  as  to  the  cost 
of  this  equipment  Where  the  Master  Car  Builders'  Association 
rules  as  to  the  nature  or  equipment  and  character  of  lumber  to 
be  used  are  complied  with,  the  cost  per  car  including  value  of 
lumber,  labor,  nails  and  freight  on  weight  of  equipment,  is  ap- 
proximately $3.50  per  car.  The  standards  and  other  equipment 
have  to  be  removed  at  the  end  of  the  trip  and  it  is  necessary  that 
the  shipper  attach  new  equipment  for  each  shipment  This 
equipment  is  not  required  where  box  cars  are  used.  There  are 
similar  requirements  as  to  the  equipment  of  open  or  flat  cars 
used  in  shipping  other  commodities  which  are  shipped  in  those 
cars,  such  as  furniture,  carriages  and  machinery,  &c. 

14.  Shippers  of  lumber  endeavor  to  put  into  or  on  the  car  all 
it  will  hold,  but  it  is  seldom  practicable  to  load  a  car  to  its 
full  stenciled  or  marked  capacity.  The  loading  of  a  car  to 
capacity  depends  upon  the  car  furnished,  whether  it  is  of  the 
proper  length  or  not,  and  upon  the  lumber,  whether  it  is  green 
or  dry.  The  box  cars  that  are  furnished  for  the  movement  of 
lumber  are  built  primarily  to  handle  grain  and  merchandise 
and  cannot  be  loaded  with  lumber  to  their  full  capacity  unless 
10  I.  C.  C.  Rep. 
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the  lumber  is  cut  of  such  length  as  to  occupy  all  the  cubical 
space.  The  loading  more  nearly  approximates  the  capacity  of 
the  car  in  case  of  green  than  in  dried  lumber. 

In  March,  1903,  there  were  moved  via  the  Southern  Railway 
from  points  in  Georgia  and  Florida  to  Ohio  River  points  and 
beyond  674  cars  of  lumber.  The  average  load  of  these  ears  was 
46,794  pounds.  The  flat  cars,  346  in  number,  loaded  to  86.5  per 
cent  of  the  capacity  of  the  cars  and  the  box  cars,  328  in  number, 
loaded  to  81.6  per  cent  of  capacity. 

In  March,  1903,  the  Louisville  &  Kashville  Railroad  hauled 
from  Georgia  655  carloads  of  lumber.  The  average  loading  of 
these  cars  was  43,537  pounds,  and  the  box  cars  loaded  to  77.3 
per  cent  of  their  capacity  and  the  flat  cars  to  72.1  per  cent  of 
their  capacity. 

In  January,  February  and  March,  1903,  the  Central  of  Greor- 
gia  Railway  Company  hauled  1454  cars  of  lumber  which  aver- 
aged 35,041  pounds  per  car,  being  76.79  per  cent  of  car  ca- 
pacity. 

The  carloads  of  lumber  hauled  by  the  Seaboard  Air  Line 
Railway  in  the  month  of  October,  1901,  1902  and  1903,  av- 
eraged from  68.6  per  cent  to  79.7  per  cent  of  the  loading  capa- 
city of  the  cars  used. 

The  loading  of  lumber  in  the  cars  furnished  is  less  than  that 
of  stone,  coal,  iron,  and,  perhaps,  some  other  articles,  but  it  is~ 
equal  to  or  greater  than  that  of  most  other  conunodities.  The 
following  table  taken  from  our  report  and  opinion  in  the  case  of 
the  Central  Yellow  Pine  Association  v.  Illinois  Central  Rail- 
road Company,  et  al.,  gives  the  loading  of  certain  commodi- 
ties named  therein  other  than  pine  lumber  and  the  percentages 
of  loading  to  car  capacity. 

10  I.  C.  C.  Rep. 
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Oak  Lumber 

Cypress  Shingles 

Sash  Weights 

Window  Glass 

Cement 
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Fertilizer 

Cotton  Seed  Meal 

Cotton  Seed  Hulls 

Live  Stock  
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Loading 
percent- 
age 

Number 

Car 

of  car 

of  cars. 

Loading. 

Capacity. 

Capacity. 

( Pounds ) . 

(Pounds). 

17 

595,100 

738,000 

81  11 

8 

384,460 

490,000 

78  47 

17 

716,600 

1,060,000 

67  75 

6 

253,868 

400,000 

63  38 

9 

433,800 

610,000 

71  00 

20 

780,750 

1,170,000 

66  70 

15 

379,400 

846,000 

44  32 

27 

1,089,200 

1,630,000 

66  79 

8 

250,000 

450,000 

55  00 

38 

1,047,400 

2,228,000 

47  00 

C 

138,240 

340,000 

40  60 

3 

39,800 

180,000 

22  11 

4 

241,700 

270,000 

89  50 

178 


6,350,308 


10,412,000 


15.  Lumber  is  a  constant  business  for  the  roads  throughout 
the  year ;  it  is  loaded  by  the  shipper  and  unloaded  by  the  con- 
signee; it  is  not  perishable  traffic,  and  therefore,  does  not  re- 
quire rapidity  of  movement;  there  is  little  or  no  risk  incident  to 
its  carriage  and  in  case  of  accidents  the  damage  is,  as  a  fule, 
insignificant 


Conclusions. 

1.  It  is  alleged  in  the  answer  of  the  defendants — and  their 
counsel  insist  that  the  issue  thus  presented  shall  be  passed  upon 
by  us — that  the  by-laws  and  constitution  of  the  GJeorgia  Saw 
^lill  Association  "constitute  a  contract  or  combination  in  the 
form  of  a  trust,  or  otherwise,"  in  contravention  of  the  Act  of 
Congress  of  July  2,  1890,  known  as  the  "Anti-Trust  Act;"  that 
the  complainants  as  members  of  the  association  are  acting  in 
violation  of  that  law;  that  they,  therefore,  do  not  come  before 
this  Commission  with  clean  hands  and  "should  not  be  allowed  to 
maintain  their  bill  of  complaint  in  this  case."  In  the  view  we 
take  of  this  matter,  it  is  not  necessary  to  determine  whether  or 
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not  the  all^ation  as  to  the  character  of  the  by-la^vs  and  consti- 
tution of  the  association  and  of  the  action  of  the  complainants 
as  members  thereof,  be  true.     In  the  first  place,  the  complain- 
ants constitute  but  a  small  portion  of  the  membership  of  the 
association,  and  the  association,  as  such,  is  not  made  a  par^ 
complainant     In  the  next  place,  a  proceeding  like  the  present 
before  this  Commission,  although  instituted  by  and  in  the  name 
of  parties  complaining  of  injury  to  themselves  from  alleged  vio- 
lations of  law,  is  not  a  strictly  private  or  personal  suit  into 
which  a  party  complainai^t  must  enter  with  "clean  hands,"  but 
is  a  proceeding  for  the  enforcement  of  a  public  duty  as  well  as 
of  an  individual  or  private  right 

The  Act  to  regulate  commerce  provides  that  this  Commission 
"may  institute  an  inquiry  of  its  own  motion"  into  a  matter  of 
the  kind  involved  in  this  case  "in  the  same  manner  and  to  the 
same  effect  as  though  complaint  had  been  made,"  and  that, 
where  complaint  is  made,  such  complaint  shall  not,  "at  any  time 
be  dismissed  because  of  the  absence  of  direct  damage  to  com- 
plainants." In  these  cases,  therefore,  the  complaint  is  in  the 
nature  of  an  information  and  the  complainants  occupy,  in  part, 
at  least,  the  attitude  of  informers.  In  the  case  of  the  Inierstate 
Commerce  Commission  v.  Southern  Pacific  Com^pany,  ef 
al.^  (132  Fed.  Rep.  829),  there  was  involved  an  order  of  this 
Commission  forbidding  the  enforcement  by  defendants  therein 
of  a  rule  whereby  they  reserved  to  themselves,  as  initial  carriers, 
the  right  of  routing  citrus  fruit  traffic  beyond  their  own  lines 
and  denied  this  privilege  to  shippers.  The  defendants  contend- 
ed that,  even  if  the  rule  was  unlawful,  the  complainants  (ship- 
pers) were  not  entitled  to  relief,  because  they  had  used  the 
privilege  of  routing  for  the  purpose  of  securing  rebates  and 
desired  to  retain  it  for  that  purpose.  In  overruling  this  con- 
tention the  Court  says : 

"With  reference  to  defendants'  contention,  that  the  com- 
plainants before  the  Interstate  Conmierce  Commission  were 
there  with  unclean  hands,  it  is  only  necessary  to  say,  that,  in 
this  Court,  the  Commission  represents  the  public  at  large  and 
therefore  no  participation  by  said  complainants  in  the  unlawful 
practice  of  rebates  could  bar  relief."     (132  Fei  Rep.  847.) 
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The  same  principle  applies  in  a  case  like  the  present  before 
this  Commission.  The  complainants  represent  "the  public  at 
large/'  as  well  as  themselves.  The  public  interested  includes 
consignees,  consumers  and  others,  as  well  as  shippers  and  pro- 
ducers or  manufacturers. 

2.  The  complainants,  on  the  other  hand,  charge  in  their  com- 
plaint that,  in  the  matter  of  the  increased  rates  complained  of, 
'*the  lumber  carrying  roads,  defendants  herein,  have  acted  m 
concert  through  the  medium  of  defendant,  the  Southeastern 
Freight  Association,  to  effect  the  lessening  of  competition  in 
transportation  rates  and  facilities  and  the  exaction  of  higher 
transportation  charges  than  would  be  maintained  under  condi- 
tions  of  unrestrained  competition." 

It  is  claimed  by  the  railway  companies  that  in  advancing  the 
rates,  they  acted  independently,  each  for  itself,  and  not  through 
the  agency  of  the  Southeastern  Freight  Association.  Whether 
or  not  they  made  use  of  the  Association  as  a  medium  or  agency 
is  immaterial.  The  proof  shows  conclusively  that  the  advance 
was  the  outcome  of  concert  of  action  and  a  previous  understand- 
ing between  the  companies.  Through  their  authorized  official 
representatives  they  conferred  with  each  other  repeatedly  as  to 
the  making  of  the  advance ;  recognized  the  fact  that,  because  of 
competition  in  common  markets  between  the  lumber  producing 
districts  served  by  them,  the  advance  should  be  from  all  those 
districts  or  none ;  and  finally  they  all  promulgated  the  advance 
to  take  effect  at  exactly  the  same  date  and  for  exactly  the  same 
amount  This  concurrence  of  action  was  not  only  between  the 
railway  companies,  parties  defendant  in  this  case,  and  in  rela- 
tion to  rates  from  Georgia  shipping  points,  but  was  partici- 
pated in  by  the  lumber  hauling  roads  serving  the  territories  both 
west  and  east  of  the  Mississippi  Kiver,  in  Arkansas,  Louisiana, 
Mississippi,  Alabama  and  Florida. 

It  is  insisted  in  behalf  of  the  defendant,  that,  while  there 
mav  be  this  concert  of  action,  it  does  not  amount  to  an  unlawful 
agreement  under  the  so-called  "Anti-Trust  Act" 

As  we  have  said  in  our  opinion  in  the  case  of  The  Central 
Yellow  Pine  Association  v.  Illinois  Central  Railroad  Company, 
et  a^.  {ante^  561),  "  We  deem  it  unnecessary  to  express  an  opinion 
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on  this  point,  the  enforcement  of  that  act  being  a  matter  proj)- 
erly  cognizable  by  the  Courts.  It  is  clearly,  however,  within  the 
scope  of  onr  authority  and  duty  to  consider  this  joint  or  con- 
certed action  of  the  defendants  in  the  aspect  of  its  bearing  upon 
the  reasonableness  and  validity  of  the  advanced  rate,  the  result 
of  that  action.  Where  rates  are  established  bv  concert  of  action 
and  previous  understanding  between  the  carriers,  it  is  manifest, 
whether  or  not  there  be  a  binding  agreement  to  maintain  such 
rates,  that  the  element  of  competition  is  eliminated.  Concert  of 
action  is  wholly  inconsistent  with  competition  and,  during  the 
time  the  rates  fixed  by  concert  of  action  are  maintained,  the  ef- 
fect, so  far  as  competition  is  concerned,  is  the  same  as  if  there 
w^as  a  binding  agreement  to  maintain  such  rates. 

"Competition  is  favored  by  the  laws.  The  object  of  the 
pooling  section  (Section  5)  of  the  Interstate  Commerce  Act  is 
to  prevent,  *any  contract,  agreement,  or  combination'  between 
otherwise  competing  carriers  by  which  competition  between 
them  may  be  done  away  with.  In  EaM  Tenn,,  Ya.  <&  Oa.  Rail- 
way V.  Interstate  Commerce  Commission,  it  is  said,  'The  Inters 
state  Commerce  Law,  it  is  conceded,  was  intended  to  encourage 
normal  competition;  it  forbids  i)ooling  for  the  very  purpose  of 
allowing  competition  to  have  effect.'  (30  C.  C.  A.  422,  99 
Fed.  Rep.  61.)  The  Supreme  Court  holds  that  the  suppres- 
sion of  competition  is  violative  of  the  so-called  'Anti-Trust  Act/ 
in  that,  such  suppression  restrains  trade  and  commerce  by 
^keeping  rates  and  charges  higher  than  they  might  otherwise  be 
under  the  laws  of  competition.'  (Joint  Traffic  Association 
Case,  171  U.  S.  569,  571,  577,  43  L.  ed.  287,  288,  290,  19  Sup. 
Ct.  Rep.  25 ;  U,  8.  v.  Freight  Association,  166  U.  S.  341,  41  L. 
cd.  1027,  17  Sup.  Ct.  Rep.  540.) 

"The  ground  upon  which  competition  is  favored  is  that  it 
conduces  to  the  reasonableness  of  rates  or  to  the  protection  of  the 
public  from  unreasonably  high  or  excessive  rates.  In  United 
States  V.  Freight  Association,  supra,  the  Supreme  Court  says, 
'competition  will  itself  bring  charges  down  to  what  may  be  rea- 
sonable' (166  U.  S.  339,  41  L.  ed.  1027, 17  Sup.  Ct  Rep.  540). 
The  Act  to  regulate  conmierce  (section  1),  in  prohibiting  un- 
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reasonableness  of  rates,  in  effect  forbids  whatever  conduces  to 
such  unreasonableness.  In  any  event,  it  is  incumbent  upon 
this  Commission,  when  the  reasonableness  of  rates  is  in  issue 
before  it,  to  consider  how  those  rates  were  brought  about — 
whether  they  are  the  product  of  untrammeled  competition  or 
the  result  of  a  concert  of  action  or  combination  between  the 
carriers  establishing  and  maintaining  them.  The  advanced 
rates  complained  of  cannot  be  claimed  to  be  the  outcome  of 
competition,  because  ^the  natural,  direct  and  immediate  effect 
of  competition  is  to  lower'  (171  U.  S.  577,  43  L.  ed.  290,  19 
Sup.  Ct.  Rep.  25),  rather  than  advance,  rates.  The  advanced 
rates  must  be  presumed  to  be  higher  than  rates  which  unre- 
strained competition  would  produce." 

3.  The  present  advanced  rate  is  the  last  (up  to  date)  of  a 
series  of  advances,  all  made  by  joint  or  concerted  action  of  the 
carriers.  The  advances  differ  in  amount  from  the  different 
groups  into  which  Georgia  is  divided.  From  group  2  of  the 
Southern  Railway  (to  which  the  testimony  of  the  defendants 
chiefly  relates),  the  increase  in  rates  has  been  3  cents  since  May, 
1894,  and  2  cents  since  September,  1899.  For  the  5  years  and 
4  months  from  May,  1894,  to  September,  1899,  the  Cairo  rate 
from  that  Group  was  13  cents,  and  for  about  4  years  from  Sep- 
tember, 1899,  to  the  date  of  the  last  advance  in  June,  1903,  the 
rate  was  14  cents.  From  the  other  groups,  in  most  cases,  the 
increases  since  1894  have  amounted  to  4  cents.  From  all  the 
groups  the  present  advanced  rates  to  Cincinnati,  Louisville  and 
Evansville  are  higher  than  they  have  been  since  1891,  a  period 
of  over  12  years.  For  instance,  the  Cincinnati  rate  from  the 
majority  of  the  groups  is  now  4  cents  higher  than  it  was  in 
1802.  From  Georgia  group  2  of  Southern  Railway  the  Cin- 
cinnati, Louisville  and  Evansville  rates  are  3  cents  higher  than, 
since  1891.     (Finding  4.) 

The  maintenance  of  materially  lower  rates  for  such  long  pe- 
riods of  time  brings  this  case  within  the  rule  that,  "Where  an 
advance  is  made  in  rates  which  have  long  been  maintained  and 
the  evidence  shows  that  the  traffic  affected  is  large,  important 
and  constantly  increasing,  the  advance  will  be  held  unjust,  un- 
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less  it  is  satisfactorily  explained."     (Am.  &  Eng.  Enc.  Law,  2(1 
ed.  Vol.  17,  p.  133). 

The  defendants  do  not  attempt  to  justify  the  advance  on  the 
ground  that  the  previous  rate  was  unremunerative.  The  justifi- 
cations set  up  are  consistent  with  the  remunerativeness  of  that 
rate.  In  their  answer  they  allege,  among  other  things,  that,  if 
the  advance  is  not  allowed,  "the  result  will  be  to  prevent  the 
respondents  and  other  railroads  in  the  South  from  sharing  to 
any  extent  whatever  in  the  phenomenal  prosperity  of  the  busi- 
ness in  the  regular  grades  of  lumber." 

The  lumber  business,  it  is  true,  has  grown  from  its  inception, 
but  the  proof  does  not  show  that  for  the  two  or  three  years  pre- 
ceding the  advance  the  prices  of  the  mill  products  had  materi- 
ally increased  or  that  the  profits  realized  on  the  business  were 
phenomenally  large.  (Finding  8.)  However  that  may  be,  it 
is  clear  that,  if  a  rate  on  an  article  of  traflBc  is  already  remun- 
erative, the  increased  prosperity  of  the  business  of  manuf actirr- 
ing  that  article  is  no  ground  for  an  advance  of  the  rate.  The 
claim  to  the  contrary  on  the  part  of  the  carriers  is  based  upon 
the  erroneous  assumption,  so  prevalent  among  traffic  managers 
that  a  rate  may  be  made  high  as  "the  traffic  will  bear."  On  this 
point  we  quote  what  was  said  by  us  in  the  case  of  The  Central 
Yellow  Pine  Association  v.  Illinois  Central  Railroad  Company, 
et  ah  (ante^  561). 

"The  test  of  the  reasonableness  of  a  rate  is  not  the  amount  of 
the  profit  in  the  business  of  a  shipper  or  manufacturer,  but 
whether  the  rate  yields  a  reasonable  compensation  for  the  serv- 
ices rendered.  If  the  prosperity  of  the  manufacturer  is  to  have 
a  controlling  influence,  this  would  justify  a  higher  rate  on  the 
traffic  of  the  prosperous  manufacturer  than  on  that  of  one  less 
prosperous.  The  right  to  participate  in  the  prosperity  of  a 
shipper  hy  raising  rates  is  simply  a  license  to  the  carrier  to  ap- 
propriate that  prosperity,  or  in  other  words,  to  transfer  the 
shipper's  legitimate  profit  in  his  business  from  the  shipper  to 
the  carrier." 

The  carriers  necessarily  and  justly  participate  in  the  in- 
creased prosperity  of  their  patrons  in  the  resultant  enlargement 
of  their  own  business.     This  appears  to  be  the  case  with  these 
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•defendants  as  the  tonnage  of  lumber  shipped  over  their  lines 
and  their  revenue  therefrom  have  steadily  grown  in  amount. 
Take  the  two  years,  1901  and  1902,  immediately  preceding  the 
present  advanced  rate,  and  1903  the  year  of  the  advance;  the 
lumber  tonnage  of  defendants  has  grown  in  those  years  from 
6,566,407  tons  in  1901,  to  9,808,463  tons  in  1903,  an  increase 
of  3,242,056  tons.     (Finding  9.) 

The  business  of  the  defendants,  not  only  in  lumber,  but  in 
traffic  in  general,  has  grown  and  is  growing  largely,  and  in  view 
of  the  fact,  that  they  derive  their  franchises,  or  "right  to  ex- 
ist" from  the  public,  the  lumber  shippers,  as  part  of  the  public, 
might  plausibly,  to  say  the  least,  claim  that  they  have  a  right  to 
participate  in  the  prosperity  of  the  defendants  by  having  their 
rate  reduced  rather  than  advanced.  The  general  rule  is,  the 
greater  the  tonnage  of  an  article  transported,  the  lower  should 
be  the  rate.  No  rule  is  more  firmly  grounded  in  reason  or  more 
universally  recognized  by  carriers.  It  is  because  of  the  greater 
density  of  traffic  north  of  the  Ohio  Kiver  in  Central  Freight 
Association  Territory  and  in  the  Eastern  Territory  that  rates 
in  general  are  made  materially  lower  in  those  territories  than 
in  Southern  Territory. 

4.  Although  both  the  net  and  gross  earnings  of  the  defend- 
ants have  grown  from  year  to  year,  the  percentages  of  what  are 
reported  by  the  defendants  as  "operating  expenses"  to  earnings 
have  also  increased  (Table  A,  Finding  10),  and  this  is  urged  as 
showing  the  necessity  for  an  advance  in  the  lumber  and  some 
other  rates.  It  is  to  be  noted,  that  these  operating  expenses 
^embrace  large  annual  expenditures  for  real  estate,  right  of  way, 
tunnels,  bridges  and  other  strictly  permanent  improvements  and 
also  for  equipment,  such  as  locomotives  and  cars.  (Finding 
10.)  While  payments  for  repairs,  whether  applied  to  perma- 
nent improvements  or  equipment,  are  properly  chargeable  to 
■current  annual  operating  expenses,  this  would  not  appear  to  be  • 
the  case  as  to  the  improvements  or  equipment  themselves — the 
former  being  permanent  and  the  latter  lasting  for  many  years. 
The  expenditures  for  permanent  improvements  and  for  equip- 
ment made  in  a  single  year  may  obviate  the  necessity  for  like 
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expenditures  or  expenditures  to  the  same  extent  for  many  years 
to  come  and  the  extraordinary  amount  of  such   expenditures 
made  by  the  defendants  in  a  few  years  preceding  and  including 
the  year  of  the  advance  in  the  rate  indicates  that  this  will  be  the 
case  with  them.     There  was,  as  stated  in  our  finding  of  fact 
(Finding  10),  a  long  period  of  business  depression  in  the  South 
during  which  the  roads  not  only  could  not  make  improvements 
in  their  equipment,  roadbed  and  other  property,  but  were  also 
unable  to  maintain  their  equipment  and  various  properties  in 
proper  or  first  class  condition.    When  that  period  passed  away^ 
unusual  expenditures  were  required  for  new  engines,  new  car 
equipment,  the  replacing  of  worn  out  rails  and  in  other  ways 
necessary  to  put  the  roads  in  proper  condition  and  enable  them 
to  handle  their  largely  increased  business.     As  these  expendi- 
tures were  included  in  the  operating  expenses  reported  by  the 
roads,  the  latter  became  exceptionally  large,  reaching  a  percent- 
age of  gross  earnings  which  it  is  not  probable  will  be  maintained 
in  the  future.    It  appears  that  the  demand  by  the  roads  for  lum- 
ber and  car  equipment  has  diminished  and  that  this  is  in  part 
the  cause  of  the  reduction  of  the  tonnage  of  timber  shipped  west 
from  Georgia. 

If  permanent  improvements  are  not  included  in  the  operat- 
ing expenses  of  the  defendants  and  if  only  such  expenditures 
for  equipment  as  are  properly  chargeable  to  a  single  year  are  so 
included,  the  percentages  of  operating  expenses  to  gross  earn- 
ings will  be  materially  reduced. 

The  total  annual  increases  in  operating  expenses,  however,, 
are  mainly  attributable  to  the  constant  growth  or  enlargement 
of  the  business  of  the  roads.  The  greater  the  volume  of  busi- 
ness, the  greater  is  the  aggregate  cost  of  conducting  it,  or  in 
other  words,  of  operating  the  roads. 

The  operating  expenses  have  also,  as  shown  by  our  findings 
of  fact  (Finding  10)  been  made  larger  by  higher  wages  paid 
employees  and  advanced  prices  of  material  and  equipment.  It 
is  to  be  borne  in  mind,  however,  that  the  cost  of  the  manufac- 
ture of  lumber  has  increased  in  like  manner  as  the  expenses  of 
the  railroads.     There  has  been  an  advance  in  the  cost  of  nearly 
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everything  that  goes  into  the  manufacture  of  lumber,  such  aa 
labor,  feed  for  stock,  oil,  stumpage,  &c. 

5.  As  before  stated,  the  advance  in  the  rate  is  not  sought  to  be 
justified  on  the  ground  that  the  rate  in  force  was  unremuner- 
ative  or  not  a  reasonable  return  for  the  service  rendered.  The 
principal  ground  urged  is  that  additional  revenue  was  needed  to 
meet  increased  expenses  and  that,  in  the  language  of  one  of  the^ 
principal  witnesses  for  the  defendant,  they  "looked  around  to 
see  where  they  could  best  get  that  additional  revenue  and  one  of 
the  commodities  which  they  thought  would  hear  the  advance- 
was  lumber."  •  kj 

Carriers  have  no  right  to  advance  a  rate  which  is  already  rea- 
sonably high  and  which  yields  an  adequate  return  for  the  serv- 
ice rendered,  solely  because  additional  revenue  is  needed.  In? 
Smyth  V.  Ames  (169  U.  S.  647,  42  L.  ed.  849, 18  Sup.  Ct  Eep. 
418),  the  supreme  Court  held  that  "the  public  is  entitled  to  de- 
mand that  no  more  be  exacted  from  it  for  the  use  of  a  public 
highway  than  the  services  rendered  by  it  are  reasonably  worth.''' 
.  ,  .  "It  cannot  therefore  be  admitted  that  a  railroad  cor- 
poration maintaining  a  highway  under  the  authority  of  a  state 
may  fix  its  rates  with  a  view  solely  to  its  own  interests  and  ig- 
nore the  rights  of  the  public."  In  Covington  &  Lexington 
Turnpike  Road  Co,  v.  Sandford  (164  U.  S.  696,  697,  41  L.  ed. 
566,  17  Sup.  Ct.  Rep.  198),  it  is  said:  A  corporation  "is  not 
entitled,  as  of  right  and  without  reference  to  the  interests  of  the 
public,  to  realize  a  given  per  cent  upon  its  capital  stock.  .  .  ^ 
Stockholders  are  not  the  only  persons  whose  rights  or  interests 
are  to  be  considered.  The  rights  of  the  public  are  not  to  be 
ignored.  .  .  .  The  public  cannot  properly  be  subjected  to 
unreasonable  rates  in  order  simply  that  stockholders  may  earn 
dividends." 

It  is  clear,  therefore,  that  the  mere  fact  of  the  need  of  addi- 
tional revenue  to  meet  increased  expense  does  not  justify  the 
advance  in  the  rate  on  lumber. 

It  is  said  by  the  witness  above  referred  to  that  lumber  was 
selected  because  it  was  thought  lumber  would  "bear  the  ad- 
vance/' This  excuse  for  selecting  lumber  is  based  upon  the 
erroneous  idea,  hereinbefore  alluded  to,  that  any  rate  is  justi- 
10  I.  C.  C.  Rep. 


£al>le  under  ^iiiiiei!  **iike  Tra3B.f  TnH  nkOTe."   Coaoceidu^  £<«•  tr- 
i^Tnneiit  s  sake  tiuit  lids  is  a  proper  tesft,  the  endeaice  taids 
Ftronsilj  to  slioir  tiiaT  tiie  limiber  shipped  from  Geoi'giA  to  the 
West  irms  not  of  ii»e  -eijiTfieter  to  bear  tiae  advimiice.     That  lum- 
ber was,  for  the  iDost  part,  lo"w  cra«de  Iiamher  of  eomj^raiiTelv 
^IILaD  raliae.     A  rate  under  TJriiich  an  aitide  of  high  valise  wil] 
more  may  be  prc»iiibitorv  -when  applied  to  an  article  of  com- 
pararirelv  little  valije.     On  manj  of  the  low  grade  classes  of 
the  lumber  shipped   frc«n  Gec«igia  to  the  West,   the   freight 
chaiges  under  {he  raises  prior  to  ih^  adrance  equaled,  and  in 
some  cases  exceeded^  the  ralne  at  the  milL    The  rate  being  the 
same  oa  ail  grades  of  lumber,  the  advance  affected  more  seri- 
ouslv  the  shipments  of  low  grade  than  of  high  grade  lumber. 
The  natural  effect  or  tendency  of  a  material  increase  in  a  rate 
on  a  commodity,  is  to  restrict  the  territories  or  markets  to  which 
that  commodity  can  be  profitably  shipped.    The  advance  in  the 
rate  June  22,  1903,  was  followed  by  a  material  falling  off  in 
shipments  of  lumber  from  Georgia  to  the  West.     The  deerea^ 
in  shipments  appears  to  have  been  in  part  due  to  the  diminished 
demand  for  lumber  by  the  railroads  and  the  car  manuf acturini: 
companies  in  the  West,  but  it  was  also  attributable  lai^ly  to 
the  advance  in  the  rate. 

6.  It  is  urged  in  behalf  of  the  carriers  that  "for  the  transpor- 
tation of  lumber  they  are  compelled  to  haul  a  large  number  of 
flat  cars  to  the  mills  empty/'  and  that  ^^it  is  a  common  practice 
for  shippers  of  lumber  to  load  the  cars  below  their  capacitv." 
These  are  conditions  which  are  properly  taken  into  account  bv 
carriers  in  fixing  rates  and  which,  presumably,  were  consideied 
by  the  defendants  in  establishing  and  maintaining  the  lower 
rates  so  long  in  force  prior  to  the  advance.  There  is  no  claim 
that  the  hauling  of  empty  cars  to  the  mills  and  the  alleged  un- 
derloading originated  or  had  increased  at  the  date  of  the  ad- 
vance and  had  not  been  previously  taken  into  account. 

As  to  empty  cars,  the  proof  is  that  box  cars  when  brought 
south  for  lumber,  are  for  the  most  part,  loaded,  but  that  from 
85  to  100  per  cent  of  the  flat  cars  brought  south  for  lumber 
(and  which  constitute  from  50  to  60  per  cent  of  the  total  num- 
ber of  cars  used  in  hauling  lumber)  come  south  empty.     (Find- 
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ing  13.)  It  also  appears  that  a  portion  of  the  box  cars  which 
-come  from  the  west  would  return  empty  but  for  lumber.  As 
to  loading,  the  proof  is  that  the  shippers  load  such  cars  as  are 
furnished  them  to  as  near  their  capacity  as  is  practicable,  but 
it  is  impracticable,  as  a  rule,  to  load  to  full  capacity,  either  be- 
•causc,  as  contended  by  complainants,  the  cars  are  not  adapted 
to  the  dimensions  of  the  lumber,  or,  as  contended  by  the  car- 
riers, the  lumber  is  not  adapted  to  the  dimensions  of  the  cars. 
As  it  is,  the  loading  of  lumber  is  equal  to  or  greater  than  that 
of  a  large  number,  if  not  most,  of  the  principal  commodities 
transported  by  the  defendants.      (Table,  Finding  14.) 

7.  For  the  purpose  of  showing  the  reasonableness  of  the 
lumber  rate,  it  is  compared  with  the  rates  on  other  commodities 
produced  in  South  Carolina,  (Jeorgia  and  Florida  and  shipped 
to  the  central  west,  such  as  "oranges,  pineapples,  watermelons, 
X)eaches  and  other  fruit,  rosin,  turpentine,  pyroligneous  prod- 
ucts, cotton  seed  oil,  and  cotton  factory  products."  Important 
among  the  controlling  factors  in  fixing  rates  are  value,  volume, 
risk  and  cost  of  handling.  The  rates  are  per  hundred  pounds 
or,  in  other  words,  based  on  weight  Lumber  is  much  less  val- 
uable per  weight  than  most,  if  not  all,  the  above  articles  and  its 
volume  is  many  times  greater.  Thie  lar^r  portion  or  nearly 
all  of  the  above  articles  are  what  are  termed  perishable  and, 
therefore,  involve  greater  risk  and  greater  cost  in  handling  than 
lumber.  The  rates  on  lumber,  therefore,  should  be  not  only 
not  as  high  as,  but  materially  less  than,  the  rates  on  those  ar- 
ticles. The  rate  on  lumber  prior  to  the  advance  appears  to  have 
been  a  reasonably  high  rate  when  compared  with  the  rates  on 
other  commodities  which  are  at  all  analogous  to  lumber  in  re- 
spect to  value,  volume,  risk,  cost  of  handling  and  the  various 
other  circumstances  and  conditions  affecting  the  transportation 
of  traffic. 

8.  The  defendants,  other  than  the  originating  roads,  com- 
plain of  the  small  amount  of  revenue  or  low  rate  per  ton  per 
mile  realized  by  them  out  of  their  proportions  of  the  through 
rates.  This  is  due  to  the  large  allowances  out  of  the  rates 
made  to  the  originating  roads.  (See  Finding  3.)  Those  al- 
lowances commenced  under  the  lower  rates  in  force  prior  to 
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the  advance  and  raise  the  presumption  that  those  lower  rates^ 
minus  the  allowances  were  then  considered  reasonably  remun- 
erative for  the  remainder  of  the  hauls  to  the  Ohio  River  cross- 
ings.    As  the  advance  of  2  cents  goes  entirely  to  the  roads 
continuing  the  transportation  on  to  the  Ohio  and  none  of  it  ta- 
the  originating  roads,  the  inference  is  that  the  advance  was 
made  solely  with  a  view  of  increasing  the  proportions  of  the 
former  roads.     If  the  allowances  to  the  originating  roads  are 
unreasonably  large,  as  they  appear  to  be  from  a  distance  stand- 
point, and  result  in  unreasonably  low  proportions  to  the  other 
roads,  this   cannot   be   remedied   by  an   advance  in   tiie  total 
through  rates  charged  the  public.     It  is  the  total  rate,  and  not. 
its  proportions,  which  is  in  issue. 

9.  While  the  railways  in  Georgia  have  been  essential  to  the 
development  of  the  lumber  business  and  it  has  been  their  policy 
to  encourage  and  assist  in  its  development,  that  business  has- 
been  an  important  factor  in  building  up  and  sustaining  many  of 
those  railways.  The  roads  which  penetrate  the  lumber  sec- 
tions, when  first  built,  had  little  to  depend  upon  except  the- 
transportation  of  lumber  and  of  the  supplies  of  all  kinds  re- 
quired in  its  manufacture.  This  should  predispose  the  rail- 
ways, as  far  as  practicable  without  discriminating  against  other 
traffic  and  without  doing  injustice  to  themselves,  to  favor  the 
lumber  industry  and  cause  them  to  abstain  from  placing  any 
additional  burden  or  tax  upon  that  industry  except  in  a  clear 
case  of  necessity.  In  this  connection  it  is  proper  to  consider 
that,  while  the  business  of  the  railways  may  be  said  to  be  per- 
manent, the  lumber  business  has  a  limited  tenure  of  life,  the 
evidence  being  that  within  about  ten  years  the  yellow  pine  for- 
ests of  Georgia  will  have  been  exhausted  and  the  large  invest- 
ments of  lumber  manufacturers  in  their  plants,  including  build- 
ings, machinery  and  tram  roads,  will  have  become  practically^ 
valueless.     (  Finding  8. ) 

Under  the  materially  lower  rates  in  force  for  many  years 
prior  to  the  advance  of  June  22,  1903,  the  lumber  business  had 
been  a  paying  business  to  the  roads.  Their  net  revenue  grew 
larger  from  year  to  year  during  that  period  and,  as  the  tonnage 
of  lumber  also  constantly  increased,  the  increase  in  net  revenue 
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may  be  fairly  attributed  in  part  to  lumber.  Lumber  is  an  in- 
expensive freight  and  only  a  few  other  commodities  furnish 
to  carriers  so  large  a  tonnage.  The  transportation  of  lumber  is 
a  constant  business,  yielding  the  carriers  revenue  throughout 
the  year.  No  special  equipment  is  constructed  or  furnished  for 
its  carriage.  It  is  loaded  by  the  shipper  and  unloaded  by  the 
consignee,  and  where  flat  or  open  cars  are  furnished,  the  shipper 
is  required  at  considerable  expense  to  equip  them  so  as  to  pro- 
tect the  lumber  and  the  train.  It  is  not  what  is  known  as, 
^^perishable  traffic"  and  does  not  require  rapidity  of  movement; 
there  is  small  risk  incident  to  its  transportation,  and,  in  case  of 
accident,  the  damage  is  insignificant.  Lumber  is  moreover  an 
article  of  general  utility.  For  these  and  other  reasons  lumber 
should  be  given  rates  which  are  relatively  low. 

We  find  and  conclude  that  the  said  advance  of  2  cents  per 
hundred  pounds  in  the  rates  on  lumber  from  the  said  shipping 
points  in  Georgia  to  the  said  Ohio  Kiver  Crossings  made  ef- 
fective June  22,  1903,  was  not  warranted  by  the  facts,  circum- 
stances and  conditions  disclosed  by  the  testimony,  and  that  the 
increased  rates  then  put  in  force  are  unreasonable  and  unjust. 

An  appropriate  order  will  be  issued  in  accordance  with  these 
conclusions. 

Knapp,  Chairman,  and  Fifee,  Commissioner,  dissenting: 
In  the  view  we  take  of  this  case  the  conclusions  of  our  asso- 
iciates  are  not  justified  by  the  facts  and  circumstances  appear- 
ing in  the  record  or  otherwise  entitled  to  consideration. 
Holding  that  the  rates  complained  of  have  not  been  shown  to  be 
in  violation  of  law  we  respectfully  dissent  from  the  foregoing 
report  and  opinion, 
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No.  575. 
THE  CONSOLIDATED  FORWAKDING  COMPANY 

THE  SOUTHERN  PACIFIC  COMPANY;  THE  ATCHI- 
SON, TOPEKA  &  SANTA  FE  RAILWAY  COM- 
PANY; THE  SANTA  FE  PACIFIC  RAILWAY 
COMPANY;  and  tie  SOUTHERN  CALIFORNIA 
RAILWAY  COMPANY. 


No.  576. 


THE  SOUTHERN  CALIFORNIA  FRUIT  EXCHANGE 

V. 

THE  SOUTHERN  PACIFIC  COMPANY;  THE  ATCHI- 
SON, TOPEKA  &  SANTA  FE  RAILWAY  COM- 
PANY; THE  SANTA  FE  PACIFIC  RAILWAY 
COMPANY;  and  THE  SOUTHERN  CALIFORNIA 
RAILWAY  COMPANY. 


THE  CONTINENTAL  FRUIT  EXPRESS   COMPANY 
and  ARMOUR  &  COMPANY,  INTERVENERS. 


Decided  Fehrwiry  11,  1905. 


1.  Defendants'  minimum  carload  weight  of  26,000  pounds  for  the  carriage 

of  citrus  fruit  in  refrigerator  or  ventilator  cars  from  Southern  Cali- 
fornia points  to  eastern  destinations  is  not  unreasonable  with  the  40- 
foot  car  in  general  use. 

2.  Whether  or  not  the  regulating  statute  applies  to  refrigeration  charges 

in  all  cases,  the  defendants,  by  compelling  shippers  to  pay  icing  charges 
on  citrus  fruits  as  established  by  the  car  lines  or  do  without  necessary 
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refrigeration  for  the  traffic,  have  made  these  charges  part  of  the  cost 
of  transportation  and  subject  to  regulation  under  the  law. 

3.  The  refrigeration  charges  applying  on  shipments  of  citrus  fruits  from 

Southern  California  points  to  eastern  markets  have  been  reduced  dur- 
ing the  pendency  of  this  proceeding,  and  the  present  charges  for  re- 
frigeration are  not  found,  upon  the  record  of  this  case,  to  be  unreason- 
able. 

4.  Deiendants  are  unlawfully  engaged  in  pooling  the  traffic  in  citrus  fruits 

originating  in  Southern  California  and  carried  by  them  and  their  con- 
nections to  eastern  markets.  Further  action  upon  that  branch  of  this 
proceeding  is  reserved  by  the  Commission,  in  view  of  the  pendency  in 
the  United  States  Supreme  Court  of  an  appeal  from  a  like  decision  of 
the  Circuit  Court  for  the  Southern  District  of  California,  in  a  suit 
brought  by  this  Commission  to  enforce  its  order  herein  prohibiting  the 
defendants  from  continuing  to  apply  and  oiforce  a  provision  in  their 
tariff  reserving  to  themselves  the  routing  of  this  traffic  to  eastern 
destinations,  and  depriving  shippers  of  their  right  to  determine  which 
of  various  established  routes  shall  be  used  for  the  transportation  of 
their  property. 

5.  Defendants'  present  rate  of  $1  per  100  pounds  on  lemons  in  carloads  from 

Southern  California  to  points  on  and  east  of  the  Missouri  River  is 
apparently  reasonable. 

6.  Defendants'  rate  of  $1.25  per  100  pounds  on  oranges  in  carloads  carried 

from  Southern  California  to  points  on  and  east  of  the  Missouri  River 
is  unreasonable  and  unjust. 

Hunsaker  &  Britt  and  Graves,  O'Melveny  &  Shanklin  for 
complainants. 

Joseph  IL  Call,  special  attorney,  for  Commission. 

Wm.  F.  Herrin  and  P.  F.  Dunne  for  Southern  Pacific  Co. 

E.  D.  Kenna,  C.  N.  Sierry,  Robert  Duniap  and  Paul  Burkes 
for  other  defendants. 

F.  D.  Madison  and  L.  C.  Krauthoff  for  interveners. 

Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

Under  the  decision  of  the  Commission  rendered  in  these 
cases  April  19,  1902,  the  defendants,  initial  carriers  of  citrus 
fruits  from  California  to  eastern  localities,  were  ordered  to 
cease  and  desist  from  enforcing  a  regulation  whereby  they  de- 
nied to  shippers  and  reserved  to  themselves  the  privilege  of 
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Touting  oranges  and  lemons  shipped  from  points  in  Southern 
California  to  eastern  destinations  over  particular  connecting 
roads,  although  numerous  through  routes  had  been  duly  estab- 
lished and  over  which  a  common  through  rate  applied  The 
defendants  refused  to  obey  the  order.  Upon  the  institution 
of  proceedings  by  the  Conmiission  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  California,  the  defendants 
filed  demurrers  to  the  petition,  which  after  argument  were  over- 
ruled by  the  Court  Interstate  Commerce  Commission  ?. 
Southern  Pacific  Co.  et  al.,  123  Fed.  Rep.  597.  Thereupon 
the  case  proceeded  to  trial  and  after  submission  of  voluminous 
testimony  and  full  argument  by  counsel  the  Court  on  Septem- 
ber 6,  1904,  handed  down  its  decision  requiring  obedience  of 
the  defendants  to  the  order  of  the  Commission.  Interstate 
Commerce  Commission  v.  Southern  Pacific  Co.  et  al.,  132  Fed 
«29. 

The  decision  of  the  Circuit  Court  enforcing  the  order  of  the 
Commission  against  the  defendants'  regulation  denying  ship- 
pers the  right  to  have  their  freight  carried  over  such  established 
routes  as  they  may  select  rests  upon  its  finding  and  determina- 
tion that  the  defendants  as  initial  carriers  are  engaged  with  the 
various  connecting  lines  in  a  traffic  pool  in  violation  of  section 
5  of  the  Act  to  regulate  commerce,  and  at  the  end  of  the  opinion 
the  following  statement  appears :  "My  conclusions  on  the  pool- 
ing issue  render  it  unnecessary  for  me  to  pass  upon  any  of  the 
other  questions  which  have  been  raised  in  the  case.'' 

The  decision  of  the  Conmiission  of  April  19,  1902,  reserved 
for  further  investigation  the  following  questions: 

1.  The  reasonableness  of  defendants'  rate  of  $1.25  per  hun- 
dred pounds  for  the  transportation  of  citrus  fruits  from  Cali- 
fornia to  points  on  and  east  of  the  Missouri  River. 

2.  The  reasonableness  of  defendants'  established  carload 
weight  of  26,000  pounds  for  citrus  fruit  shipments. 

3.  Whether  the  statute  applies  to  charges  made  for  the  re- 
frigeration of  these  citrus  fruit  shipments,  and,  if  so,  whether 
such  charges  are  just  and  reasonable. 

4.  Whether  the  defendants  pool  their  citrus  fruit  traffic  ob 
•divide  the  earnings  therefrom. 
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That  decision  contained  some  findings  of  fact  upon  each  of 
these  questions  and  now,  upon  the  investigation  in  regard  there- 
to, which  has  been  made  by  the  Commission  during  the  pend- 
ency in  Court  of  the  case  involving  the  routing  question,  further 
findings  of  fact  are  made  and  stated  as  follows : 


Findings  of  Fact. 

As  modified  by  the  additional  facts  hereinafter  found  the 
findings  contained  in  the  first  decision  herein  are  to  be  regarded 
as  part  of  this  record. 


Reasonableness  of  the  Rate. 

The  rate  of  $1.25  per  hundred  pounds  on  oranges,  the  meth- 
ods followed  in  producing,  picking,  sorting,  packing,  shipping 
and  transportation,  have  not  materially  changed  since  the  de- 
cision rendered  April  19,  1902. 

The  rate  on  lemons  is  still  $1.25,  except  for  the  five  months 
December  to  April  inclusive  of  each  year,  during  which  period 
the  rate  is  $1.00  per  hundred  pounds.  On  April  1,  1904,  the 
time  for  the  $1.00  rate  was  extended  to  June  15,  1904.  This 
rate  of  $1.00  was  put  in  force  by  the  carriers  in  the  fall  of 
1902,  upon  the  application  of  lemon  growers  and  shippers  of 
Southern  California,  as  an  emergency  rate  to  enable  California 
lemons  to  meet  competition  in  the  East  of  lemons  grown  in 
foreign  countries.  The  lower  rate  on  lemons  during  the  win- 
ter and  early  spring  has  greatly  benefited  the  growers  and 
under  it  the  revenue  of  the  carriers  from  this  traffic  has  been 
greater  than  it  would  have  been  under  the  $1.25  rate.  The  cost 
of  producing  lemons  is  about  the  same  as  that  of  producing 
oranges.  Lemons,  though  somewhat  more  liable  to  damage  by 
frosts,  are,  generally  speaking,  a  more  hardy  fruit  than  oranges. 

In  1903  about  88,000  acres  in  California  were  planted  in 
citrus  fruits.     The  number  of  cars  hauled  to  eastern  destina- 
tions during  the  seven  seasons  prior  to  1904-1905  were: 
10  I.  C.  C.  Rep.— 38. 
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Season  Number  of  Can. 

1897-1898  14,176 

1898-1899  9,477 

1899-1900  16,450 

1900-1901  22,392 

1901-1902  15,867 

1902-1903  20,724 

1903-1904  25,194 

The  figures  of  1903-1904  were  obtained  from  the  traffic  offi- 
cials of  the  two  initial  roads  subsequent  to  the  hearing. 

The  price  to  growers  on  board  cars  in  California  in  1901— 
1902  averaged  about  $1.40  per  box  while  in  the  year  following 
the  average  was  only  about  $1.00  per  box.  The  market  price 
in  the  East  was  also  lower  in  the  latter  year.  On  the  other  hand 
the  quality  of  the  fruit  was  not  as  good  as  it  was  in  the  pre- 
vious season.  Extreme  cold,  an  unusually  large  crop  and  the 
great  quantity  of  apples  grown  and  marketed  are  some  reasons 
advanced  for  the  low  price  of  oranges  in  1902-1903.  The  time 
consumed  in  transportation  also  has  an  influence  upon  the  qual- 
ity and  price.  The  price  of  lemons  was  about  25  cents  higher 
in  the  latter  year. 

The  citrus  fruit  groves  in  California  range  in  value  from 
$500  to  $1,500  per  acre,  depending  upon  location,  age^ 
freedom  from  frost  and  disease  and  the  supply  of  water  for  irri- 
gation. The  average  price  per  acre  fairly  estimated  is 
$1,000  for  groves  in  good  condition  at  eight  years  of  age, 
and  it  costs  substantially  that  sum  per  acre  to  acquire  land  and 
water  and  bring  the  groves  to  bearing  and  good  condition  in 
seven  or  eight  years.  With  seven  per  cent  as  the  prevailing 
rate  of  interest,  the  cost  to  the  grower  upon  his  investment  in 
a  full  bearing  grove  is  about  $70  per  acre.  The  average 
yield  of  an  orange  grove  is  about  200  boxes  per  acre  and  upon 
this  basis  the  investment  cost  is  35  cents  per  box.  The  cost  per 
box  of  oranges  for  cultivation,  irrigation,  fertilizing,  picking, 
sorting,  packing,  boxing,  hauling  and  selling  is  about  75  cents 
per  box.  The  total  cost  to  the  grower  is,  therefore,  on  the  • 
average  about  $1.10  per  box.  Compared  with  the  free  on  board 
prices  in  California  the  grower  made  30  cents  a  box  in  1901- 
1902  and  lost  10  cents  a  box  in  1902-1903.    On  the  other  hand,. 
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the  price  of  oranges  per  box  in  the  east  in  the  latter  year  ranged 
from  $1.75,  when  the  market  was  glutted,  to  $3  for  the  best 
grade  during  the  Christmas  holidays.  The  average  price  in 
the  East  that  season  was  approximately  $2.20  per  box.  The 
rate  of  $1.25  per  hundred  pounds  is  equal  to  90  cents  per  stand- 
ard box  of  72  poimds.  This  added  to  the  above  estimated 
cost  of  $1.10  for  production  and  placing  on  board  cars  makes  a 
total  of  $2  per  box.  This  does  not  include  the  cost  of  re- 
frigeration in  transit  The  testimony,  though  by  no  means 
uniform  as  to  cost  of  production  and  prices,  fairly  warrants 
the  use  of  the  foregoing  as  approximate  figures.  The  estimate 
of  cost  to  the  grower  is  low  rather  than  high  and  liable  to  be 
increased  by  frost,  ravages  of  the  scale  pest  and  deterioration 
of  the  groves.  To  this  may  be  added  something  for  increase  in 
the  cost  of  labor. 

The  rate  of  $1.25  has  been  in  effect  approximately  the  whole 
time  since  this  citrus  fruit  industry  became  the  subject  of  any 
considerable  movement  by  rail  to  eastern  cities.  It  is  as  high 
today  upon  oranges  (which  constitute  the  great  bulk  of  citrus 
fruit  shipments)  when  the  shipments  aggregate  between  20,000 
and  30,000  cars  anually  as  it  was  when  but  a  few  hundred  cars 
were  moved  during  the  season  and  when  the  rate  as  applied  to 
that  movement  was  low.  The  climate  and  extreme  fertility  of 
the  soil  when  irrigated  induced  numerous  persons  to  settle  in 
Southern  California  and  engage  in  the  production  of  citrus 
fruits  when  the  business  was  much  more  profitable,  and  even 
now  the  climate,  soil  and  pleasant  character  of  the  occupation 
serve  to  attract  new  settlers,  resulting  in  a  constant  increase  of 
the  acreage.  The  citrus  fruit  business  in  Southern  California 
has  developed  into  an  industry  of  great  magnitude  from  which 
the  carriers  derive  a  large  and  growing  traffic,  shipped  only  in 
carload  lots  loaded  by  shippers  and  unloaded  by  consignees, 
which  is  steadily  offered  for  shipment  and  which  the  carriers 
can  arrange  to  move  during  the  season  from  November  to  Au- 
gust, with  the  bulk  of  the  crop  often  moving  in  train  loads  in 
the  four  months,  December  to  March,  inclusive. 

Besides  the  considerable  additions  to  net  revenue  due  to  the 
increase  in  the  tonnage  afforded  by  this  traffic^  the  carriers  by 
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using  larger  cars  and  increasing  the  minimum  weight  of  car- 
loads from  20,000  to  26,000  pounds  have  added  $75  per  car 
to  their  revenue  from  this  industry.  The  rental  paid  by  these 
carriers  for  the  use  of  the  ventilator-refrigerator  cars  used  in  the 
traffic  has  been  reduced  more  than  one  half.  The  mileage  which 
was  formerly  three-fourths  of  a  cent  both  ways  is  now  six-tenths 
of  a  cent  per  mile  on  the  Southern  Pacific  and  it  applies  only 
to  the  east-bound  haul,  unless  the  cars  are  loaded  on  the  re- 
turn trip.  The  Santa  Fe  Refrigerator  Despatch  which  fur- 
nishes the  cars  for  use  on  the  Santa  Fe  System  is  owned  by  that 
system.  Though  not  shown  in  this  case,  it  is  understood  by  the 
Commission  that  the  car  line  receives  more  than  six-tenths  of 
a  cent  per  mile  for  its  cars  from  eastern  connections  of  the 
Southern  Pacific,  and  even  obtains  as  much  as  one  cent  per  mile 
for  the  distance  between  the  Missouri  River  and  Chicago.  A 
fair  approximate  average  is  three-fourths  of  a  cent  per  mile. 

During  the  period  of  seven  or  eight  years  prior  to  1900  large 
rebates  were  paid  amounting  generally  from  $15  to  $25 
per  car,  and  though  often  paid  by  the  car  lines  they  must  be 
regarded  as  deductions  to  the  shipper  from  the  amount  paid  for 
transportation.  Whether  any  of  these  rebates  were  paid  by  the 
defendants,  who  are  the  initial  carriers,  or  whether  they  were 
paid  by  their  eastern  connecting  lines,  or  by  the  car  lines,  tlie 
fact  is  that  the  net  cost  of  transportation  to  the  shipper  was  to 
that  extent  reduced,  and  discontinuance  of  the  rebates  increased 
the  cost  of  transportation  to  the  shipper.  The  amount  paid  by 
the  shipper  is  what  is  being  treated  in  this  particular  connec- 
tion. Such  a  deduction  of  $20  per  car  is  equal  on  a  ship- 
ment of  2G,000  pounds  to  about  eight  cents  per  hundred. 

The  carriers  take  much  greater  time  in  tran8ix)rting  these 
perishable  fruits  to  eastern  markets  than  they  did  prior  to  1900. 
The  dilatory  character  of  the  service  has  aroused  general  com- 
plaint and  this  complaint  was  voiced  by  nearly  every  shipper 
who  testified  in  the  last  investigation.  The  schedule  time  from 
San  I>emardino,  a  collecting  point  in  the  fruit  section  of  South- 
ern California,  to  Chicago  is  eight  days  and  to  New  York 
twelve  days.  Tlie  time  actually  consumed  is  much  greater,  very 
often  reaching  fifteen  days  to  Chicago  and  twenty  days  to  New 
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York,  Prior  to  1900  the  usual  time  was  according  to  the  sched- 
ule mentioned.  When  citrus  fruit  cars  are  side-tracked  the- 
ventilation  is  reduced  to  a  minimum  in  comparison  with  the 
free  circulation  of  air  caused  by  the  moving  train,  and  the  side- 
tracking for  days  at  a  time,  as  has  sometimes  been  the  case,  in- 
evitably results  in  damage  to  the  product  These  transporta- 
tion delays  beyond  the  practicable  schedule  time  began  about 
the  date  when  the  exclusive  routing  regulation  was  made  effect- 
ive in  January,  1900,  and  have  continued  ever  since.  The  de- 
fendants assert  that  such  unexpected  conditions  as  congestion 
of  freight  through  unprecedented  traffic  offerings,  want  of 
motive  power,  lack  of  water,  strikes  and  even  an  epidemic  of 
grippe  among  the  employees,  have  caused  the  delays  and  that 
notwithstanding  such  conditions  the  citrus  fruit  traffic  has  been 
preferred  over  other  freight  The  congestion  caused  by  heavy 
traffic  is  the  only  one  of  the  excuses  given  which  has  material 
weight  and  during  a  period  of  three  or  four  years  that  condition 
could  have  been  largely  changed.  The  additional  time  of  trans-^ 
portation  to  New  York  and  Chicago  for  so  long  a  period  indi- 
cates a  practice  of  providing  slower  train  service  and  consequent 
reduction  of  cost  to  the  carrier.  Shippers  were  paid  for  dam- 
ages to  the  fruit  caused  by  delay  in  transit  in  1900-1901  the 
sum  of  $54,000  by  the  Santa  Fe  and  $32,000  by  the 
Southern  Pacific.  Notwithstanding  the  payment  of  these 
claims  and  smaller  amounts  in  later  years  there  has  been  na 
improvement  in  the  service.  The  fruit  should  reach  the  market 
in  as  fresh  condition  as  possible,  and  if  the  rate  should  remain 
as  it  is  with  an  eight  day  service  to  Chicago  and  a  twelve  day 
service  to  New  York  and  proportionate  train  service  to  other 
destinations,  it  would  be  as  much  to  the  advantage  of  shippers 
as  a  small  reduction  in  the  rate  and  leaving  the  time  of  service 
fifteen  days  to  Chicago  and  twenty  days  to  New  York. 

Some  of  the  delay  must,  in  justice  to  the  carriers,  be  ascribed 
to  the  great  number  of  diversions  of  freight  in  transit  which 
are  made  upon  the  request  of  shippers.  These  diversions  from 
the  original  to  a  new  destination  after  the  car  has  left  the  point 
of  shipment,  and  which  are  made  to  reach  a  better  market  for 
the  fruit,  entail  considerable  expense  upon  the  carriers  for 
10  I.  C.  C.  Rep. 


598  INTERSTATE  COMMEECE  BEPOSTS. 

which  they  do  not  receive  compensation  in  addition  to  the  rate. 
In  April,  1903,  a  large  number  of  growers  organized  the  South- 
ern California  Fruit  Agency.  This  agency  has  contracted  with 
about  80  per  cent  of  the  growers  to  market  their  product.  The 
object  of  the  agency  is  to  cheapen  the  handling  of  the  fruit  and 
accomplish  distribution  according  to  the  actual  demands  of  the 
markets.  The  agency  has  selling  agents  in  numerous  eastern 
localities.  This  method  of  marketing  is  intended  to  greatly 
reduce  the  number  of  diversions  in  transit. 

Fully  60  per  cent  of  this  citrus  fruit  traffic  goes  east  of  the 
Mississippi  Eiver.  The  geographical  center  of  the  distribution 
is  estimated  by  a  witness  for  defendants  as  in  the  region  of 
Buffalo,  N.  Y.,  but  with  only  60  per  cent  of  the  tonnage  carried 
east  of  the  Mississippi,  the  actual  average  length  of  haul  would 
seem  to  be  considerably  shorter  than  the  distance  to  Buffalo. 
The  distance  to  that  point  is  about  2700  miles  by  the  Santa  Fe 
and  connections  and  about  3000  miles  via  the  Southern  Pacific 
and  connections.  For  those  distances  the  rates  per  ton  per 
mile  are  by  the  Santa  Fe  9.26  mills  and  by  the  Southern  Pacific 
8.33  mills.  The  rate  per  ton  per  mile  by  the  Santa  Fe  to  Kan- 
sas City,  1747  miles,  is  1.431  cents,  and  to  Chicago,  2205  miles, 
it  is  1.134  cents.  By  that  line  and  its  connections  the  rate  per 
ton  per  mile  to  New  York,  3117  miles,  is  8.02  mills.  The  total 
receipts  from  the  20,724  cars  of  citrus  fruit  carried  east  in 
1902-03  were,  based  upon  the  minimum  carload  of  26,000 
pounds  and  the  $1.25  rate,  $6,735,300,  of  which  the  Santa  Fe 
and  connections  received  $3,496,350  and  the  Southern  Pacific 
and  connections  received  the  remainder,  $3,238,950.  The 
Santa  Fe  system  has  a  long  haul  and  its  share  averages  $1.05 
per  hundred  pounds  out  of  the  $1.25  rate,  equal  to  $273  per 
car,  or  a  total  of  $2,936,934  for  the  year  1902-03.  The  South- 
em  Pacific  with  shorter  haul  averages  about  52  cents  per  hun- 
dred pounds,  or  $135  per  car,  and  in  that  year  it  received  a 
total  of  $1,345,410. 

A  reduction  of  15  cents  per  hundred  pounds  in  the  rate  of 
$1.25  would  on  the  basis  of  that  year's  movement  reduce  the 
total  receipts  for  all  lines  participating  in  this  entire  traffic 
$808,236.     Such  a  reduction  would  tend  to  increase  the  ton- 
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nage.  The  increase  in  the  minimum  carload  weight,  amount- 
ing to  $75  per  car,  added  to  the  decrease  in  mileage  paid  by  the 
railroad  for  the  use  of  the  refrigerator  cars  (amounting  to  7^* 
mills  on  the  westbound  haul  and,  on  a  basis  of  2200  miles  to 
Chicago,  to  $16.50)  gives  a  total  reduction  in  cost  to  the  car- 
riers of  $91.50  per  car.  That  sum,  using  the  minimum  carload 
of  26,000  pounds  per  car,  represents  35.19  cents  per  hundred 
pounds. 

These  reductions  in  cost  to  the  carrier  are  subject  to  what- 
ever deduction  is  warranted  by  the  increased  dead  weight  of 
the  refrigerator  cars  and  any  additional  cost  of  operation  and 
maintenance.  The  increased  value  of  the  refrigerator  car  and  a 
-considerable  portion  of  the  expense  for  repairs  are  items 
covered  by  the  rental  paid  for  the  use  of  the  car.  A  large  per- 
<jentage  of  the  refrigerator  cars  used  id  this  traffic  are  returned 
empty  and  hauling  these  empty  cars  is  another  element  of  cost 
to  be  considered.  On  the  Southern  Pacific  the  mileage  of  load- 
-ed  freight  cars  was  about  71  per  cent  of  the  total  car  mileage 
in  the  year  ending  June  30,  1903,  and  it  appears  from  the 
testimony  that  the  refrigerator  cars  used  on  that  line  in  the 
•citrus  fruit  traffic  are  loaded  for  only  about  57  per  cent  of  the 
miles  run. 

The  fourth  vice-president  and  general  manager  of  the  South- 
•em  Pacific  Company  put  in  as  part  of  his  testimony  a  statement 
containing  figures  intended  to  show  that  his  company  loses 
money  in  the  transportation  of  citrus  fruits  over  the  line  from 
Los  Angeles  to  Ogden  and  only  comes  out  about  even  when  it 
carries  citrus  fruit  over  its  line  from  Los  Angeles  to  El 
Paso.  The  statement  is  based  upon  figures  giving  the  cost  of 
transporting  all  freight  and  of  the  citrus  fruit  traffic  over  each 
of  the  two  lines  operated  by  the  company.  One  obvious  error 
in  this  statement  is  that  it  compares  the  orange  traffic  passing 
over  the  full  length  of  its  road  with  all  traffic  through  and  local 
of  every  description  and  going  in  both  directions  over  the  line. 
The  basis  upon  which  these  figures  as  to  cost  to  the  company 
were  ascertained  is  not  shown,  and  the  Conunission,  though  en- 
tirely familiar  with  the  accounting  methods  of  the  railways,  is 
unable  to  conjecture  what  basis  could  be  employed  to  arrive  at 
10  I.  C.  C.  Rep. 


600  INTERSTATE  COMMEBCE  BEPOBTS. 

even  an  approximately  accurate  estimate  of  the  cost  of  trans- 
porting all  freight  or  any  particular  kind  of  freight  over  any 
railroad.  Expert  railway  accountants  agree  generally  that  the 
proportions  of  total  operating  expenses  assignable  to  freight  and 
passenger  service  cannot  be  ascertained  or  even  fairly  estimated. 
The  Commission  formerly  required  carriers  to  report  estimates 
of  the  cost  of  the  two  services  according  to  the  freight  and  pas- 
senger mileage  after  assignment  of  those  expenses  belonging 
exclusively  to  each  of  the  two  great  divisions  of  traffic,  but  this 
requirement  was  discontinued  by  the  Commission  after  careful 
cxmsideration  and  as  the  immediate  result  of  the  investigation 
and  report  by  a  committee  of  the  National  Association  of  Rail- 
way Commissioners  in  1892,  which  found  the  apportionment  of 
expenses  to  be  merely  an  arbitrary  division  and  without  value, 
and  stated  that  the  opinions  of  the  railway  accounting  officers 
were  practically  unanimous  in  favor  of  discontinuing  the  at- 
tempt to  apportion  expenses  between  passenger  and  freight  traf- 
fic. For  these  reasons  this  statement  is  insufficient  and  unre- 
liable as  a  showing  of  the  cost  of  transporting  over  the  South- 
em  Pacific  all  freight  and  the  particular  traffic  herein  involved. 
The  statement  referred  to  sets  forth  that  the  average  number 
of  gross  tons  per  train  of  dead  and  revenue  producing  freight 
in  the  fiscal  year  ending  June  30,  1903,  on  the  Los  Angeles- 
Ogden  line  was  788,  of  which  369  tons  were  revenue  producing, 
the  remainder  representing  the  weight  of  the  cars,  that  is  to 
say,  tliat  for  every  ton  of  revenue  freight  1.14  tons  of  dead 
weight  were  hauled.  On  the  Los  Angeles-El  Paso  line  the 
gross  tons  per  average  train  were  891,  of  which  400  were  paying 
freight,  indicating  1.23  tons  of  dead  weight  to  every  ton  of 
revenue  freight.  On  oranges  and  other  citrus  fruit  the  state- 
ment gives  for  both  branches  of  the  system  2.70  tons  of  dead 
weight  for  each  ton  of  paying  freight  This  calculation  in- 
cludes 2y2  tons  of  ice  per  car  on  the  assumption  that  60  per 
cent  of  the  citrus  fruit  traffic  is  shipped  under  5  tons  per  car 
refrigeration.  The  refrigerated  citrus  fruit  cars  from  the  sea- 
son of  1897-98  up  to  March,  1903,  on  the  Southern  Pacific 
were  a  little  under  29  per  cent  and  on  the  Santa  Fe  about  32.6 
per  cent  of  the  whole  number  carried  during  that  period.    For 
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the  purposes  of  this  case,  however,  the  foregoing  figures-  as  ta 
(lead  and  paying  weight  are  taken  as  approximately  correct. 

Unquestionably  the  citrus  fruit  traffic,  as  well  as  other  per- 
ishable freight  requiring  care,  refrigeration  and  expedition  in 
transit  and  the  carriage  in  heavy  refrigerator  or  ventilator  cars, 
does  cost  the  carrier  more  to  transport  than  ordinary  freight 
If  it  did  not  there  would  be  no  conditions  upon  which  to  estab- 
lish higher  rates  on  the  perishable  freight.  The  annual  report 
of  the  Southern  Pacific  for  the  year  ending  June  30,  1903,  con- 
tains some  items  which,  taken  in  connection  with  the  testimony 
in  the  record,  bear  upon  this  difference  in  cost 

The  average  number  of  tons  of  freight  in  a  car  was  18.43. 
and  the  number  of  tons  in  a  car  of  citrus  fruit  was  and  is  13^ 
The  average  number  of  tons  of  freight  in  a  train  was  345.61 
and  the  number  of  tons  of  citrus  fruit  in  a  train,  counting  28 
cars  to  the  train,  was  and  is  about  364.  The  average  distance 
haul  per  ton  was  285.01  miles.  The  distance  haul  of  citrus 
fruit  over  the  Southern  Pacific  was  practically  the  full  length 
of  the  two  lines  of  that  company — Los  Angeles  to  Ogden,  1196 
miles,  and  Los  Angeles  to  El  Paso,  813  miles.  This  indicates 
that  although  the  rate  per  ton  per  mile  on  citrus  fruit  may  be 
low  the  actual  revenue  is  much  greater  than  that  from  ordinary 
freight  The  total  freight  revenue  was  $35,468,698.86  and  the 
revenue  from  citrus  fruit  was  $1,345,410.  The  citrus  fruit 
traffic  alone  yielded  the  Southern  Pacific  over  one  twenty-sixth  * 
of  its  total  freight  revenue.  The  aggregate  freight  tonnage  was 
14,018,797  tons  and  the  citrus  fruit  tonnage  only  about  129,558 
tons.  The  average  revenue  received  for  each  ton  of  freight 
(including  citrus  fruit  and  all  other  traffic)  was  $2.53,  while 
the  company  received  over  $10  for  each  ton  of  citrus  fruit 
hauled  over  its  lines,  or  about  four  times  as  much  per  ton  for 
citrus  fruit  as  for  all  freight 

The  Santa  Fe  System  roads  file  separate  reports,  and  it  is 
therefore  impracticable  to  make  similar  comparisons  for  that 
system. 

The  report  for  the  same  year  of  the  Atchison,  Topeka  & 
Santa  Fe  proper,  extending  from  Chicago  to  Albuquerque  with 
numerous  branches,  shows  that  it  received  in  the  same  year  an 
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average  of  $2.70%  for  each  ton  of  freight  The  Santa  Fe 
System  obtained  from  the  transportation  of  this  citrus  fruit 
$21  per  ton.  While  the  cost  of  transporting  the  citrus  fruit 
traffic  is  largely  in  excess  of  the  average  cost  of  transporting 
freight  generally  on  each  of  the  defendant  systems,  such  differ- 
ence in  cost  is  far  exceeded  by  the  difference  in  freight  revenue, 
and  considering  in  addition  the  volume  of  this  traffic,  its  steadi- 
ness, its  frequent  movement  in  train  loads,  at  least  over  the 
initial  lines,  and  the  loading  by  shippers  and  unloading  by  con- 
signees, we  find  that  citrus  fruit  shipments  constitute  a  highly 
desirable  and  profitable  traffic  for  the  defendant  carriers. 

The  citrus  fruit  traffic  is  not,  however,  under  the  present  rate 
as  applied  to  the  gross  weight  of  the  loaded  car,  as  profitable  to 
the  defendants  per  car  as  a  number  of  other  freights,  for  exam- 
ple, beans,  canned  goods  and  dried  fruits;  and  canned  goods 
are  shown  in  testimony  to  yield  greater  train  revenue,  based 
upon  the  gross  weight  of  the  loaded  car  than  is  afforded  by  citrus 
fruits.  This  results  from  the  use  in  late  years  of  the  larger 
car  of  60,000  pounds  capacity  in  ordinary  traffic  instead  of  cars 
formerly  used  having  much  smaller  capacity,  thereby  cheapen- 
ing the  cost  of  carriage. 

Compared  with  class  rates  from  Pacific  Coast  terminals,  the 
$1.25  rate  on  oranges  is  more  nearly  equal  to  the  Class  C  rate, 
which  is  graded  from  $1.10  at  Missouri  River  points  to  $1.30 
at  New  York.  The  commodity  carload  rates  from  Pacific  Coast 
terminal  points  to  New  York  range  from  75  cents  up  to  $2.75, 
but  the  majority  of  these  carload  rates  are  below  $1.25,  the  rate 
on  oranges.  The  class  and  commodity  rates  from  Pacific  Coast 
intermediate  points  to  the  East  are  upon  a  much  higher  basis 
than  those  from  the  Pacific  Coast  terminals. 

The  rates  charged  by  defendants  on  deciduous  fruits  and 
green  vegetables,  both  of  which  kinds  of  freight  are  more  per- 
ishable than  oranges,  lemons  and  other  fruits  of  the  citnis 
variety,  are  the  same  as  contained  in  our  former  report  in  this 
case,  to-wit:  Deciduous  fruits,  estimated  weights  per  box  or 
crate,  26,000-pound  minimum  carload  weight,  owners'  risk, — 
$1.25  per  100  pounds  to  Colorado,  Texas,  Missouri  River  and 
Mississippi  River  points,  Chicago,  St  Paul  and  Minneapolis; 
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$1.50  to  New  York,  Philadelphia  and  Buffalo;  $1.66  to  Boston. 
Green  vegetables,  20,000-pounds  minimum  carload  weight, 
owners'  risk, — 90  cents  per  100  pounds  to  Missouri  Kiver 
points  and  points  east  thereof  up  to  and  including  Chicago  and 
<!ommon  points.  Rates  east  of  Chicago  are  not  shown  in  tariffs. 
The  clause  providing  a  passenger  train  service  for  green  vege- 
tables at  a  rate  of  $2  per  100  pounds  was  cancelled  by  sub- 
sequent tariffs. 

A  table  introduced  on  behalf  of  defendants  compares  the 
rates  per  ton  per  mile  on  Florida  and  California  oranges  to  40 
cities,  and  shows  higher  rates  per  ton  per  mile  upon  the  Florida 
than  upon  the  California  product.  The  distance  to  New  York 
from  Los  Angeles,  Cal.,  is  about  3000  miles  and  from  Jackson- 
ville, Fla.,  982  miles,  or  less  than  one-third  of  the  distance  from 
Los  Angeles.  The  table  gives  rates  per  ton  per  mile  to  New 
York  of  7.9  mills  from  Los  Angeles  and  13.8  mills  from  Jack- 
sonville. Rates  per  ton  per  mile  commonly  decrease  as  dis- 
tance increases,  and  the  difference  in  these  ton-mile  rates  is  more 
than  accounted  for  by  the  disparity  in  the  distances.  The  table 
does  not  give  the  actual  rates  per  100  pounds  from  Florida,  but 
higher  rates  are  there  stated  based  upon  a  difference  as  between 
California  and  Florida  in  the  size  of  the  box  and  the  number  of 
pounds  per  box.  The  Florida  orange  is  carried  usually  at  speci- 
fied rates  per  box  of  80  pounds  with  minimum  carload  weights 
much  lower  than  that  in  force  on  California  oranges.  The  ac- 
tual rates  per  100  pounds  should  be  used  in  any  comparison. 
The  actual  100-pound  rates  on  Florida  oranges  to  Northeastern 
cities  are  four  or  five  cents  less  than  those  used  in  the  table. 
The  actual  rates  per  hundred  pounds  on  Florida  oranges  and 
the  distances  from  Jacksonville,  Fla.,  to  Washington,  D.  C, 
and  New  York  are:  Washington,  59  cents,  distance  756  miles; 
New  York  63  cents,  distance  982  miles.  The  difference  in  dis- 
tance is  227  miles  and  the  difference  in  rate  4  cents.  If  59 
cents  is  taken  as  the  rate  for  750  miles  on  California  oranges, 
and  that  rate  increased  4  cents  with  each  225  miles,  the  rate  for 
3,000  miles,  the  approximate  distance  from  Los  Angeles  to  New 
York,  would  be  99  cents,  instead  of  $1.25,  the  rate  here  com- 
plained of  as  unreasonable.  Such  comparison  is  perhaps  the 
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most  unfavorable  to  the  defendants  than  can  be  made  with  the- 
rates  and  distances  involved  under  the  table  mentioned,  but  it 
demonstrates  that,  considering  the  distance,  the  rates  on  Florida 
oranges  to  Washington  and  New  York  are  adjusted  upon  a 
lower  basis  than  the  rate  on  California  oranges  to  New  York 
and  intermediate  points,  and  the  use  of  that  comparison  is  war- 
ranted in  far  greater  degree  than  a  comparison  of  the  rates  per 
tx^n  per  mile  computed  over  long  and  short  distances.  The  vol- 
ume of  citrus  fruit  shipments  from  Florida  is  small  compared 
with  the  volume  of  citrus  fruit  shipped  from  California.  Tables 
submitted  on  behalf  of  complainants  show  calculations  based 
upon  the  distance  tariffs  of  the  Georgia,  Texas,  Iowa  and  Illi- 
nois Railroad  Commissions,  which  indicate  how  rates  i)er  ton 
per  mile  commonly  decrease  with  distance.  The  calculation 
based  upon  the  Iowa  distance  tariff  and  which  is,  of  course, 
simply  illustrative,  shows  a  rate  per  ton  per  mile  of  6^/^  mills 
and  a  rate  of  81^4  cents  for  2500  miles.  The  orange  rate  of 
$1.25  per  tx)n  per  100  pounds  affords  a  rate  per  ton  per  mile  of 
one  cent  for  2500  miles.  All  of  tlie  foregoing  comparisons  must 
be  considered  in  connection  with  the  universally  recognized 
rule  that  the  greater  the  tonnage  the  less  should  be  the  rate  ap- 
])lied  upon  a  ])articular  article,  and  with  the  further  generally 
applied  princi])le  that  the  longer  the  distance  the  less  should. 
Ik?  the  rate  per  ton  per  mile.  One  cent  per  ton  per  mile  would 
afford  an  extremely  low  agp^egate  rate  upon  oranges  for  a  dis- 
tance of  500  miles,  but  for  a  distance  of  2500  miles  it  yields  a 
high  rate  upon  that  commodity,  which,  though  semi-perishable, 
is  carried  frequently  in  train  loads,  and  furnishes  a  large  and 
constantly  growing  aggregate  tonnage  and  revenue  to  the  car- 
riers. 

Tlie  statistical  reports  issued  by  the  Commission  based  upon 
annual  reports  of  the  carriers,  show  that,  taking  all  the  rail- 
'  roads  in  the  United  States,  the  net  income  from  operating  after 
deducting  o])orating  expenses  increased  from  $349,651,047  in 
1805  to  $r)4o,oOS,055  in  1003,  and  that  i)er  mile  of  line  such  net 
income  increased  from  $1,967  in  1S95  to  $3,133  in  1903.  The 
net  income  from  operation  of  the  Atchison,  Topeka  &  Santa  Fe 
Kail  way  Com])any  has  increased  since  1S95  from  $4,432,919 
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to  $16,105,703  in  1903,  and  the  net  income  per  mile  of  line 
for  the  same  period  from  $967.44  to  $3,315.58.  The  net  earn 
ings  from  operation  of  the  Southern  California  Railway  (part 
of  the  Santa  Fe  System)  increased  from  $303,339  in  1895  to 
^1,562,174  in  1903,  and  the  net  earnings  per  mile  of  line  ad- 
vanced from  $617.82  to  $3,266.91.  On  the  Santa  Fe  Pacific 
{part  of  the  Santa  Fe  System  and  which  filed  its  first  report  in 
1898)  the  net  income  was  $463,055  in  1898,  and  $2,978,413 
in  1902,  and  the  net  income  per  mile  of  line  was  $565.70  in 
1898  and  $3,354.10  in  1902.  In  1903  the  Santa  Fe  Pacific 
operations  are  reported  as  part  of  the  Atchison,  Topeka  &  Santa 
Fe  Coast  Lines.  The  Southern  Pacific  Company  (Pacific 
System,  including  the  Central  Pacific)  shows  net  income 
from  operation  in  1895  of  $12,050,214  and  $21,195,802  in 
1903.  The  net  income  per  mile  of  line  was  $2,269.25  in  1895 
and  $4,037.43  in  1903.  The  net  income  per  mile  of  line  of  all 
these  defendant  roads  for  the  year  1895,  except  the  Southern 
Pacific,  was  much  lower  than  the  average  for  all  roads  in  the 
United  States,  but  the  net  income  per  mile  of  line  in  1903  for 
•each  of  the  defendants,  including  the  Southern  Pacific,  was  con- 
siderably in  excess  of  the  average  in  that  year  for  all  roads  in 
the  United  States.  The  percentage  of  operating  expenses  to 
earnings  in  1903  for  the  Southern  Pacific  was  62.88 ;  the  Atchi- 
son, Topeka  &  Santa  Fe,  58.19 ;  the  Southern  California,  59.55, 
and  the  Santa  Fe  Pacific  (including  also  the  San  Francisco  & 
San  Joaquin  Valley)  62.35.  The  average  for  the  whole  United 
States  was  66.16  per  cent. 

The  Southern  Pacific  is  a  lessee  company  and  does  not  own 
any  railroads.  A  statement  put  in  evidence  by  that  company 
specifies  a  total  capitalization  of  $549,85^,397  on  January  1, 
1903,  covering  all  railroads  and  steamship  lines  in  both  the 
Pacific  and  Atlantic  Systems  of  the  company.  This  was  an  in- 
<;rease  of  $15,489,142  over  January  1,  1901.  The  annual  re- 
port of  the  company  to  the  Conmiission  for  1903  represents  the 
amount  of  stock  outstanding  as  $197,849,258.64  and  shows  pay- 
ment of  operating  expenses,  interest  on  funded  debt  of  $51,562,- 
500  amounting  to  $2,003,260,  and  other  payments  as  fixed 
charges,  including  $21,519,003.32  as  "rents  paid  for  lease  of 
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road."  These  payments  reduced  the  surplus  from  $10,176,- 
309.12  to  $9,072,547.94.  The  actual  financial  condition  of  the- 
company  in  some  respects  is  not  definitely  determinable  from 
the  record.  It  is  plain,  however,  that  the  great  increase  since- 
1895  in  its  net  earnings,  both  in  the  aggregate  and  per  mile  of 
line  operated,  places  it  in  far  better  condition  than  it  was  in- 
that  year.  Its  net  income  per  mile  of  line  was  greatly  higher 
than  that  of  any  of  the  other  defendants.  Such  net  income  per 
mile  of  line  exceeded  the  average  for  all  roads  in  the  United 
States  in  1895  by  $302  and  in  1903  the  excess  above  the  average- 
was  $904.  The  total  assessed  value  of  roads  in  the  Pacific  Sys- 
tem of  the  Southern  Pacific  Company  running  through  Cali^ 
fornia,  Nevada,  Utah,  Arizona  and  New  Mexico  was  $61,321,- 
747  in  1901.  In  Utah,  Nevada,  California  and  New  Mexico- 
the  assessed  valuation  does  not  average  more  than  50  per  cent 
of  the  true  valuation  and  in  Arizona  it  does  not  exceed  40  per 
cent  On  the  basis  of  40  per  cent  assessed  valuation  the  full 
value  of  the  properties  would  be  $153,303,867.  The  income 
from  operation  of  the  Southern  Pacific  for  the  fiscal  year  1903^ 
amounting  to  $21,195,802.27,  would  be  about  13.8  per  cent  of 
such  valuation. 

While  these  roads  are,  as  compared  with  the  average  for  all 
roads,  yielding  extraordinary  returns,  the  orange  industry 
which  furnishes  them  a  large,  constantly  growing  and  profitr 
able  class  of  traffic  is  yielding  small  and  sometimes  little  or  no- 
profit  to  the  growers.  The  facts  hereinafter  stated  with  refer- 
ence to  the  suppression  of  competition  by  the  defendants  are- 
here  referred  to  as  bearing  upon  the  reasonableness  of  the  trans- 
portation charge.  The  rate  on  lemons  is  $1.25  per  100  pounds,, 
having  been  made  $1.00  for  most  of  the  shipping  season,  the- 
transportation  rate  applied  to  that  commodity  does  not  appear 
to  be  unreasonable.  The  rate  of  $1.25  per  100  pounds  upon 
oranges  is  unreasonably  high  and  works  injustice  to  growers  of 
that  fruit  in  California.  A  moderate  reduction  would  be  15 
cents  per  100  pounds.  If  the  time  of  service  to  eastern  points 
should  be  reduced  to  the  basis  of  8  days  to  Chicago  and  12  days- 
to  New  York,  a  somewhat  less  rate  reduction  would  afford  a 
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reasonable  charge,  but  the  reduction  in  that  case  should  be  at 
least  10  cents  per  100  pounds. 

The  defendants,  with  their  connections,  have  made  the  rate 
of  $1.25  per  100  pounds  effective  as  a  blanket  rate  to  destina- 
tion points  in  all  that  great  territory  east  of  the  Missouri  Eiver, 
including  points  on  that  river.  If  we  taken  a  point  in  the  east- 
em  or  more  distant  part  of  this  territory  as  a  basis,  the  rate 
would  appear  to  afford  a  low  rate  per  ton  per  mile,  as  compared 
with  the  rate  on  the  same  or  like  articles  elsewhere.  On  the 
other  hand,  if  we  take  a  point  on  the  Missouri  River,  or  in  the 
western  part  of  this  territory,  the  rate  per  ton  per  mile  will  be 
found  very  much  higher  and  in  excess  of  other  rates  on  the  same 
or  similar  articles  in  other  parts  of  the  country  and  in  the  terri- 
tory still  farther  west,  including  Denver  and  other  important 
points,  although  the  rates  to  that  territory  are  not  directly  in- 
volved in  this  proceeding  and  are  somewhat  less  in  the  aggre- 
gate than  those  in  question,  they  will  show  even  still  higher 
rates  per  ton  per  mile.  There  is  little,  if  any,  testimony  as  to 
the  propriety  or  justification  of  a  blanket  rate  covering  so  great 
a  territory  as  that  between  the  Missouri  River  and  the  Atlantic 
Seaboard.  In  dealing  with  such  a  rate  we  must  consider  and 
give  weight  to  the  conditions  existing  at  the  nearby  destinations 
as  well  as  those  at  the  more  distant  points  in  the  territory  af- 
fected, and  any  finding  as  to  the  correction  of  the  rate  com- 
plained of  in  this  case  must  be  based  upon  the  territorial  appli- 
cation established  by  the  carriers  themselves  for  the  existing 
charge.  While  the  rates  to  intermediate  points  west  of  the 
Missouri  River  are  not  attacked  in  this  proceeding,  putting  in- 
to effect  the  above  stated  reduction  would  involve  whatever  re- 
adjustment of  intermediate  charges  the  circumstances  and  con- 
ditions may  require. 

The  Minimum  Carload  Weight. 

As  found  in  the  first  report  on  this  case,  with  the  40-foot  car 
in  use  any  damage  to  the  fruit  from  overloading,  or  rather  from 
putting  too  much  of  the  fruit  in  a  given  space,  is  apparently 
obviated.  The  minimum  weight  was  increased  from  24,000  to 
26,000  pounds  in  1899.  A  40-foot  car  will  contain  26,000 
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pounds  and  leave  sufficient  room  for  ventilation,  and  a  greater 
weight  up  to  27,64:8  pounds  is  often  loaded  in  such  a  car.  A  34- 
foot  car  loaded  with  the  minimum  weight  does  not  afford  suffi- 
cient ventilation.  About  75  per  cent  of  the  ventilator-refriger- 
ator cars  on  the  Southern  Pacific  and  about  80  per  cent  of  those 
on  the  Santa  Fe  are  40-foot  cars.  The  use  of  the  larger  car 
seems  to  have  satisfied  this  branch  of  the  complaint  A  smaller 
load  could  be  used  to  greater  advantage  in  various  markets,  but 
the  testimony  does  not  indicate  any  such  resulting  prejudice 
from  the  requirement  of  26,000-pounds  minimum  carload  as  to 
warrant  a  finding  that  such  requirement  is  unreasonable. 

The  Charges  for  Refrigeration. 

The  Southern  Pacific  does  not  own  the  ventilator-refrigerator 
cars  used  in  its  citrus  fruit  traffic  but  contracts  for  its  supply 
of  such  cars  with  the  Armour  Car  Lines  Company.  The  con- 
tract for  these  cars  entered  into  on  October  10,  1902,  and  effect- 
ive November  1,  1902,  runs  for  three  years.  The  Armour  Com- 
pany agrees  to  furnish  the  Southern  Pacific  with  as  many  re- 
frigerator cars  as  it  may  call  for  in  its  business  from  time  to 
time  up  to  the  number  of  5,000.  The  Southern  Pacific  hauls 
and  distributes  the  cars,  but  the  Armour  Company  provides  the 
ice  and  labor  for  refrigeration,  is  permitted  to  fix  the  refrigera- 
tion charges  and  keeps  the  interior  of  the  cars  in  repair.  Under 
the  contract  the  Southern  Pacific  can  only  use  the  Armour  cars 
in  the  transportation  of  this  fruit  while  its  demand  is  below  the 
number  specified  in  the  contract  As  above  found,  the  railway 
company  pays  the  Armour  Company  for  the  use  of  the  cars  at 
the  rate  of  six-tenths  of  a  cent  per  car  per  mile  on  eastbound 
traffic  and  the  same  mileage  on  westbound  traffic  when  the  cars 
are  loaded.  Another  provision  in  the  contract  is  that  the  charge 
for  refrigeration  fixed  by  the  Car  Line  shall  be  reasonable  and 
that  the  charge  may  be  billed  as  an  advance  charge  by  the  rail- 
way for  the  Car  Line's  account  or  by  making  draft  on  the  ship- 
per or  consignee  therefor.  The  Southern  Pacific  uses  about  the 
same  number  of  Annour  cars  each  season  as  the  Santa  Fe  does 
of  the  cars  used  upon  its  line. 

The  cars  used  for  the  transportation  of  citrus  fruit  upon  the 
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Santa  Fe  system  are  controlled  by  that  system.  In  1902  a  cor- 
poration known  as  the  Santa  Fe  Refrigerator  Despatch  Line 
-was  formed  in  Kansas  with  a  capital  stock  of  $5,000  all  of 
which  is  owned  by  the  Santa  Fe  Railway  Company.  The  offi- 
cers of  the  Despatch  Line  are  under  the  control  of  the  officers 
of  the  Santa  Fe  System,  who  practically  fix  the  charges  for  re- 
:frigeration  and  direct  the  distribution  of  the  cars.  The  Santa 
Fe  Refrigeration  Despatch  cars  are  used  on  various  lines 
throughout  the  United  States.  About  3,500  of  such  cars  are  in 
service  upon  the  Santa  Fe.  They  are  valued  at  about  $3,500,- 
000.  The  total  earnings  for  the  seventeen  months  ending  ^JsTo- 
vember  30,  1903,  were  $752,967.78  and  the  total  operating  ex- 
penses for  that  period  were  $713,719.80,  leaving  a  profit  of 
^$39,247.89.  The  average  time  consumed  in  hauling  the  loaded 
refrigerator  car  from  Southern  California  to  eastern  points  and 
returning  the  car  to  Southern  California  is  about  65  days. 

The  contention  that  these  refrigerating  charges  are  not  sub- 
ject to  regulation  by  the  Commission  was  made  at  the  outset  of 
this  proceeding  when  the  Samta  Fe  System  was  not  in  control 
of  the  cars  used  in  this  traffic,  and  in  this  connection  it  should 
be  noted  that  shippers  are  not  permitted  upon  either  line  to  fur- 
nish their  own  cars  or  to  furnish  the  refrigeration  for  the  cars 
used  in  transporting  their  traffic. 

The  following  table  shows  the  charges  for  refrigeration  upon 
oranges  and  lemons  from  Southern  California  points  to  eastern 
destinations  at  the  time  of  the  original  hearing  in  1900  and  at 
tlie  date  of  the  further  hearing  in  1903.  These  charges  are  the 
same  whether  the  shipments  are  made  by  the  Santa  Fe  or 
Southern  Pacific 

SUMMER  REFRIGERATING  CHARGES. 

I'rom  California  Points  1900  1903. 

To  Per  car.  Per  car. 

Denver,  Leadville,  Pueblo,  Salt  Lake  $  50  $  50 
Butte,  Council  Bluffs,  Omaha,  St.  Joseph,  Kansas  City, 

Dallas,  Fort  Worth,  60  60 

Houston,  San  Antonio,  Burlington,  Des  Moines,  70  62.50 

Chicago,  St.  Louis,  Sioux  Falls,  Minneapolis,  76  62.50 

Evansville,  Indianapolis,  Fort  Wayne,  South  Bend,  80  67.50 
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From  California  Points  1900.  190S. 

To  Per  car,  Pcf  car. 

Buffalo,  Detroit,  Cleveland,  Cincinnati,  Fargo,  Mem- 
phis, Toronto,  Wheeling,  85  72.60 

Albany,   Atlanta,   New   York,   Baltimore,   Montreal, 

Philadelphia,  Washington,  90  76 

Boston,  Hartford,  Providence,  Portland,   St.  Johns, 

N.  B.,  95  77.60 

These  reductions,  ranging  from  $7.50  to  $15,  are  sub- 
stantial. They  result,  for  example,  in  lower  charges  of  3  cents 
per  box  to  Chicago  and  4  cents  per  box  to  New  York.  The 
winter  charge  for  refrigeration  appears  from  the  testimony  of 
one  witness  only  to  be  about  $7.50  per  car  less  than  the  summer 
charge.  The  actual  cost  of  the  ice  delivered  in  the  car  tanks 
is  stated  in  testimony  to  be  $47.04  when  the  car  is  destined  to 
the  $50  group  shown  in  the  foregoing  table ;  $54.32  for  the  $60 
group;  $55.10  for  the  $62.50  group;  $58.55  for  the  $67.50 
group;  $62.50  for  the  $72.50  group  and  $64.53  for  the  $75 
group.  The  refrigeration  charges  are  expected  to  cover  the  oost 
of  ice,  extra  repairs  to  car  and  tanks,  dead  space  in  the  car 
occupied  by  the  tanks,  investment  in  ice  houses  and  shrinkage 
in  the  ice.  This  statement  of  items  covered  by  the  refrigerating 
charge  was  given  by  a  witness  in  the  employ  of  the  Santa  Fe 
system  and  the  item  "dead  space  in  the  car  occupied  by  the 
tanks"  evidently  means  that  the  Santa  Fe  System  figures 
upon  obtaining  from  the  icing  charge  a  return  sufficient 
to  compensate  it  for  loss  of  revenue  resulting  from  the 
space  in  the  car  occupied  by  ice  which  might  otlierwise  be  used 
to  carry  paying  freight.  Upon  the  Southern  Pacific  where  the 
cars  are  owned  by  the  Armour  Car  Lines  that  item  of  revenue 
covered  by  the  icing  charge  does  not  go  to  the  railway  company. 
^y^  to  5  tons  are  placed  in  the  tanks  when  the  loaded  car  is 
started.  The  price  in  California  is  about  $4.60  per  ton.  The 
cars  are  re-iced  in  transit  when  necessary  and  no  serious  com- 
plaint is  made  of  the  efficiency  of  the  icing  service. 

The  refrigeration  charges  now  applied  over  either  of  the  de- 
fendant lines  upon  this  traffic  are,  in  proportion  to  the  distance 
the  traffic  is  hauled,  much  lower  than  those  imposed  upon  fruit 
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traffic  between  points  east  of  the  Mississippi  Kiver  wtiere  the 
cost  of  ice  is  much  less  than  it  is  in  California  or  in  numerous 
localities  west  of  the  Misouri  Eiver  upon  the  lines  of  the  South- 
em  Pacific  and  Santa  Fe  Systems. 

In  view  of  the  reductions  in  the  refrigerating  charges  since 
the  first  hearing  of  these  cases,  and  the  insufficiency  of  the  evi- 
dence as  to  cost  of  icing  the  cars,  we  do  not  feel  justified  in 
condemning  the  present  refrigerating  charges  as  unreasonable. 
The  general  subject  of  the  use  of  cars  owned  by  so-called  car 
fines,  including  charges  for  refrigeration,  is  involved  in  another 
investigation  by  the  Commission. 

The  Pooling  Issue. 

In  Southern  California  about  88,000  acres  are  planted  in 
citrus  fruit  The  Southern  Pacific  line  is  practically  the  only 
carrier  for  the  product  of  about  27,000  acres  and  the  Santa  Fe 
is  located  so  that  another  27,000  acres  are  tributary  to  its  line. 
The  remaining  territory,  34,000  acres,  is  served  by  both  lines. 
Calculated  according  to  the  acreage  each  line  is  the  sole  carrier 
for  30  per  cent,  of  the  product,  and  about  40  per  cent  is  sub- 
ject to  competition  between  the  two  lines.  The  producing  ter- 
ritory is  therefore  about  equally  divided  as  between  the  two 
initial  systems,  and  this  must  constitute  the  basis  of  defend- 
ants' claim  that  the  traffic  naturally  divides  itself  equally  as 
between  the  two  initial  carriers.  The  claim  cannot  rest  upon  the 
tonnage  actually  carried  in  preceding  years,  for  if  that  business 
was,  on  the  one  hand,  the  subject  of  competition,  or  was,  on  the 
other  hand,  divided  according  to  agreement,  the  proportions  of 
the  whole  tonnage  carried  by  the  Southern  Pacific  and  Santa  Fe 
could  not  have  come  naiurally  to  their  lines. 

The  Santa  Fe  has  the  shorter  line  to  the  East  and  is  preferred 
by  shippers  for  the  carriage  of  a  large  part  of  the  traffic  On 
the  other  hand,  the  Southern  Pacific  having  a  northerly  line  to 
Ogden  and  a  southerly  line  to  El  Paso  and  New  Orleans  has 
the  greater  number  of  connections  and  shippers  frequently  find 
its  routes  the  more  desirable.  Each  of  the  initial  carriers  is  well 
equipped  in  all  respects  to  compete  actively  for  this  citrus  fruit 
traffic,  but  they  find  their  financial  interest  best  promoted  by  an 
a  0  I.  C.  C.  Rep. 
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equal  division  of  the  business.  Taking  the  citrus  fruit  tonnage 
carried  by  each  for  a  period  of  seven  years  the  Santa  Fe  carried 
but  little  more  than  the  Southern  Pacific ;  and  the  tonnage  nec- 
essary to  be  transferred  from  the  Santa  Fe  to  the  Southern  Pa- 
cific to  give  the  latter  an  exactly  equal  share  amounts  to  less 
than  86/100  of  1  per  cent  of  the  whole  tonnage  carried  by  both 
lines.  Prior  to  1900  the  initial  and  connecting  carriers  all  com- 
peted strongly  for  this  traffic  in  service  and  other  facilities  and 
the  competition  also  involved  substantial  rebates  from  the  es- 
tablished cost  of  transportation  to  the  consuming  markets.  That 
competition  resulted  in  about  the  same  amount  of  tonnage  going 
over  each  of  the  initial  lines.  In  1900  the  defendant  initial  car- 
riers, acting  in  concert,  undertook  to  insure  the  continuance  of 
this  equal  division  of  the  traffic  and  maintenance  of  the  rate 
both  as  a  tariff  charge  and  as  actually  applied  to  the  business  and 
to  prevent  the  drains  upon  revenue  caused  by  active  competi- 
tion. They  made  the  tonnage  previously  carried  by  each  the 
basis  of  the  understanding  or  agreement 

The  imderstanding,  arrangement,  agreement  or  combination, 
as  it  is  variously  termed,  involved  the  establishment  of  certain 
conditions  which  will  now  be  descril)ed.  They  put  in  a  new 
tariff  on  citrus  fruits.  Each  of  the  two  systems  with  its  con- 
nections constitutes  a  separate  and  independent  line  and  with 
such  connections  it  can  put  in  force  a  separate  joint  tariff. 
These  initial  systems  chose,  however,  to  associate  the  lines  to- 
gether in  a  single  joint  tariff.  As  the  result  of  a  conference 
held  in  San  Francisco  in  October,  1899,  the  initial  carriers  and 
their  direct  connections  instructed  Mr.  R.  H.  Countiss,  Agent 
of  the  Associated  Transcontinental  Lines,  to  issue  a  notice  to  all 
lines  participating  in  the  traffic  that  effective  November  15, 
1899,  the  existing  citrus  fruit  tariff  would  be  canceled  and  a 
new  tariff  put  in  force  in  connection  with  specified  routes  com- 
prising roads  that  should  give  express  assurance  that  they 
would  not  deviate  from  the  rates  provided  therein,  directly 
or  indirectly,  by  any  method  or  device,  whether  in  conjunction 
with  carriers,  shippers,  consignees  or  car-lines;  that  each  road 
in  consideration  of  being  made  a  party  to  the  new  tariff  must 
give  its  assent  in  advance  to  the  cancelation  of  such  tariff  in  the 
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event  that  the  rates  should  not  be  absolutely  maintained  by  it  as 
above  required ;  that  the  absolute  and  unqualified  right  of  rout- 
ing beyond  its  own  terminal  should  be  reserved  to  the  initial 
carrier ;  that  indefinite  or  evasive  responses  would  be  considered 
as  indicating  an  unwillingness  to  give  the  desired  assurances. 
A  circular  issued  by  telegram  to  connecting  lines  on  December 
19,  1899,  signed  by  Wm.  Sproule  and  W.  A.  Bissell,  Freight 
Traffic  Officials  respectively  of  the  Southern  Pacific  and  Santa 
Fe  Systems,  reads  as  follows : 

"On  and  after  January  first,  nineteen  hund'cd,  California 
terminal  lines  have  made  arrangements  for  routing  the  citrus 
traffic  from  California  through  to  final  destination.  Have  fur- 
ther arranged  that  no  diversions  shall  be  made  without  consent 
of  terminal  lines  and  have  notified  the  car  lines  interested,  who 
are  agTeeable  to  the  changed  conditions.  From  this  action  you 
will  see  that  if  any  special  arrangements  have  been  made  by  any 
lines  east  of  Chicago  or  St  Louis  looking  to  the  control  of  the 
business  either  through  car  lines,  shippers  or  any  other  source, 
that  the  results  expected  cannot  be  obtained  thereby,  and  we 
would  respectfully  suggest  their  cancelation.  This  result  you 
will  see  is  in  line  with  giving  the  legal  protection  contemplated 
to  all  shippers  alike  and  protecting  your  interests  in  the  traf- 
fic at  full  tariff  rates." 

The  agreement  to  absolutely  adhere  to  and  keep  in  effect  the 
tariff  rate  and  give  the  initial  carriers  full  control  of  the  rout- 
ing was  made  and  the  new  tariff  was  established  by  Agent  Coun- 
tiss.  It  again  put  in  force  the  $1.25  rate  and  reserved  the  rout- 
ing of  the  traffic  to  the  initial  lines.  Each  of  the  initial  carriers 
also  allotted  to  its  various  connections  certain  percentages  of  the 
citrus  fruit  traffic  A  copy  of  the  circular  to  local  agents  con- 
taining instructions  of  the  Santa  Fe  System  as  to  routing  ac- 
cording to  such  percentages  is  set  forth  in  the  findings  shown  in 
our  first  report  of  this  case. 

The  defendants  insist  strongly  that  the  provision  reserving 
the  power  to  route  the  traffic  was  adopted  to  enable  the  initial 
carriers  to  prevent  the  payment  of  rebates  by  eastern  lines.  The 
law  prohibits  the  rebate  practice,  and  it  was  claimed  without 
contradiction  that  rebates  had  not  been  paid  from  the  revenues 
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of  these  initial  carriers.  The  preference  of  shippers  for  trans- 
portation by  particular  lines  in  the  east,  which  would  be  given 
effect  if  their  right  to  route  the  freight  as  they  desired  should 
be  recognized,  could  operate  to  materially  increase  the  tonnage 
on  one  or  the  other  of  the  initial  systems  and  thereby  greatly 
hamper  the  equal  division  of  traffic  between  these  systems.  This 
routing  provision  in  the  association  joint  tariff,  it  must  be  re- 
membered, operated  not  only  to  deny  the  shipper's  right  of  rout- 
ing but  to  vest  in  the  initial  carrier  the  authority  tD  fix  and 
enforce  the  percentage  of  the  business  that  each  connecting  car- 
rier should  receive.  The  strenuous  efforts  made  by  the  initial 
carriers  to  obtain  by  agreement  of  all  participating  lines  ''the 
absolute  and  unqualified  right  of  routing"  indicates  that  the 
provision  was  designed  to  directly  and  substantially  serve  their 
interests,  and  it  would  do  that  by  aiding  their  efforts  to  force  as 
between  themselves  an  equal  division  of  the  business.  They 
would  have  no  such  direct  and  substantial  interest  in  the  sup- 
pression of  rebate  payments  by  eastern  lines. 

The  initial  carriers  limited  the  quantity  of  ventilator-refrig- 
erator cars  each  would  provide  to  such  number  as  would  enable 
each  of  such  carriers  to  move  50  per  cent  of  the  citrus  fruit 
traffic.  Whenever  a  shortage  of  cars  occurred  on  one  line  the 
cars  of  the  other  would  be  supplied,  but  the  cars  w^ould  be  routed 
over  its  line.  For  example,  if  a  shipper  could  not  get  a  Santa 
Fe  car,  a  Southern  Pacific  car  would  be  furnished  and  it  would 
be  routed  over  the  Southern  Pacific  instead  of  the  Santa  Fe,  al- 
though the  shipment  would  be  delivered  to  the  latter  company 
for  transportation. 

Under  the  operation  of  these  conditions,  all  arbitrarily  es- 
tablished by  the  initial  carriers,  these  citrus  fruits  are  pooled 
and  divided  by  them  in  substantially  equal  shares  as  completely 
and  effectively  as  if  all  of  these  freights  had  been  actiially  as- 
sembled at  one  time  and  divided  between  them  in  equal  parts. 
Competition  between  the  two  systems  has  been  suppressed  or  at 
least  so  diminished  that  merely  a  semblance  remains,  and  as  the 
preccntages  of  the  connecting  lines  are  fixed  the  usual  induce- 
ment to  furnish  prompt  service  is  removed.  The  independent 
activity   and  desire  for  increased  business  which  ordinarily 
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operate  to  induce  competing  railroads  to  reduce  the  transporta- 
tion charge  have  been  completely  removed  in  the  case  of  this 
citrus  fruit  traffic,  and  only  in  the  event  that  the  carriers  are 
threatened  with  loss  of  traffic  (as  indicated  by  the  reduced  lem- 
on rate)  is  a  voluntary  reduction  in  rate  to  be  expected. 

Conclusions. 

The  minimum  carload  weight  of  26,000  pounds  is  not  found 
unreasonable  with  the  40-foot  refrigerator  car  in  general  use. 

Much  has  been  said  in  the  argument  of  this  case  upon  the 
question  whether  the  Commission  has  jurisdiction  of  the  re- 
frigeration charges  on  citrus  fruit  from  Southern  California. 
Whether  or  not  the  Act  applies  to  refrigeration  charges  in  all 
■cases,  we  think  that  the  railway  companies,  by  compelling  ship- 
pers to  pay  the  icing  charges  established  through  the  car  lines 
or  do  without  necessary  refrigeration  for  their  traffic,  have  made 
these  charges  part  of  the  shippers'  cost  of  transportation  and 
subject  to  regulation  under  the  law.  Like  ruling  was  made  in 
our  recent  decision  ''In  the  Matter  of  Charges  for  the  Transpor- 
tation and  Refrigeration  of  Fruit  Shipped  from  Points  in 
Michigan  on  the  Pere  Marquette  and  Michigan  Central  Rail- 
roads,"  10  I.  C.  C.  Kep.  360.  The  present  refrigeration  charges 
from  Southern  California  are  not  found  upon  the  record  made 
herein  and  for  the  reasons  stated  in  the  findings  to  be  unreason- 
able. 

The  defendants  are  found  to  be  engaged  in  pooling  this  cit- 
rus fruit  traffic  from  Southern  California  to  eastern  destina- 
tions. The  arbitrary  power  of  routing  assumed  and  exercised 
by  them  has  already  been  held  unlawful  by  this  Commission 
{Consolidated  Forwarding  Co,  v.  Southern  P,  Co,,  9  L  C.  C. 
Rep.  182),  and  has  also  been  condemned  by  the  Circuit  Court 
of  the  United  States  as  operating  in  connection  with  the  acts  of 
defendants  to  constitute  a  traffic  pool  prohibited  by  Section  5 
of  the  Act  to  regulate  commerce  {Interstate  Commerce  Com- 
mission v.  Southern  P.  Co,,  132  Fed.  829).  This  unlawful 
pooling  of  freight  is  further  aided  and  rendered  successful  by 
the  action  of  the  defendants  in  so  limiting  the  car  equipment 
i^ii])pliod  for  these  freights  that  it  will  move  on  each  line  no 
more  than  about  one-half  of  the  traffic  The  Santa  Fe  and 
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Southern  Pacific  are  able  to  control  this  citrus  fruit  business^ 
and  divide  it  equally  between  them.  All  connecting  lines  must 
agree  to  keep  in  force  and  also  maintain  the  present  rate  until 
the  initial  lines  wish  to  change  it,  and  the  connecting  lines 
must  be  content  with  obtaining  such  amounts  of  the  traffic  for 
carriage  as  they  see  fit  to  award.  Tables  giving  certain  percen- 
tages to  the  various  competing  eastern  connections  have  been 
established  by  each  of  the  initial  carriers,  and  to  enable  them  to 
carry  those  tables  into  effect,  as  well  as  to  hold  their  equal 
shares  of  the  business,  they  insist  upon  the  absolute  and  unquali- 
fied power  of  routing  these  freights.  Their  equal  shares  are 
further  insured  by  the  quantity  of  cars  which  each  shall  pro- 
vide for  the  business.  With  these  conditions  established  and 
the  co-operation  of  the  defendants  in  their  application,  pooling 
the  freight  with  a  view  to  equal  division  is  a  matter  of  easy  ac- 
complishment Under  this  arrangement  and  acts  done  under  it 
the  competition  which  the  anti-pooling  section  of  the  statute 
was  designed  to  preserve  has  been  effectually  suppressed. 

The  routing  provision  in  the  tariff  as  carried  out  by  the  de- 
fendants is,  as  above  indicated,  a  main  factor  in  this  unlawful 
pooling  arrangement,  and  as  the  action  of  defendants  in  orig- 
inating and  carrying  out  that  provision  has  already  been  de- 
clared by  the  United  States  Circuit  Court  to  constitute  an  un- 
lawful pool,  from  which  decision  an  appeal  has  been  taken  to 
the  Supreme  Court  of  the  United  States,  it  seems  unnecessary 
in  view  of  this  judicial  proceeding  in  which  the  matter  is  in- 
volved that  another  order  should  be  issued  by  the  Conunission 
upon  the  same  subject  at  this  time.  Further  action  upon  thia 
branch  of  the  case  is  therefore  reserved. 

The  rate  of  $1.00  per  100  pounds  now  applied  to  lemons  dur- 
ing most  of  the  shipping  season  is  apparently  reasonable  and 
we  see  no  occasion  to  disturb  the  present  charge  on  that  com- 
modity. The  rate  of  $1.25  per  100  pounds  upon  oranges  is 
found  unreasonable  and  unjust  and  in  our  opinion  it  should  be 
reduced  15  cents  per  100  pounds,  but  if  the  time  of  service  to 
eastern  markets  should  be  restored  to  the  old  basis  as  indicated 
by  8  days  to  Chicago  and  12  days  to  New  York,  a  rate  as  high 
as  $1.15  would  perhaps  be  fair  and  reasonable.    An  order  will 
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be  entered  requiring  the  defendant  carriers  to  cease  and  de- 
sist from  further  enforcing  the  present  excessive  and  unlawful 
charge. 

Peouty,  Commissioner: 

I  concur  in  the  proposed  order  and  recommendation  of  the 
Commission,  but  I  do  not  agree  with  some  of  the  facts  found  and 
conclusions  drawn  in  the  opinion  and  wash  to  state,  therefore, 
the  grounds  of  my  concurrence. 

Oranges  are  a  luxury  and  the  consuming  market  is  necessar- 
ily limited.  The  area  capable  of  producing  oranges  in  Cali- 
fornia is  more  than  sufficient  to  supply  the  consumption.  Of 
this  area  some  portions  are  much  more  favorably  located  than 
others  and  some  years  give  better  results  than  other  years.  Un- 
der these  conditions  it  seems  to  me  almost  inevitable  that  there 
will  exist  an  overproduction  of  this  fruit  which  in  average  years 
and  to  the  average  producer  will  force  down  profits  to  a  narrow 
margin,  irrespective  of  what  the  rate  of  freight  may  be. 

A  reduction  in  the  freight  rate  tends  to  reduce  the  price  to  the 
consumer  and,  therefore,  to  widen  the  market  of  consumption, 
and  this  in  turn  tends  to  increase  the  production.  A  reduction 
of  50  cents  a  box  in  the  price  of  oranges  in  the  East  would  un- 
doubtedly add  to  the  use  of  oranges,  would  bring  them  within 
the  reach  of  some  who  had  not  enjoyed  that  luxury  before,  and 
by  decreasing  the  price  would  increase  the  use  by  others.  This 
would  add  to  the  area  of  orange  culture  in  Southern  California 
and  to  the  wealth  of  that  country.  I  doubt  whether  it  would 
permanently  benefit  the  individual  orange  grower. 

In  this  respect  there  is  a  wide  difference  between  oranges 
and  lemons.  The  lemons  which  are  consumed  in  the  United 
States  are  largely  imported  from  foreign  countries  through  the 
Atlantic  and  Gulf  ports.  From  these  ports  they  are  shipped  by 
rail  to  the  interior  where  they  come  into  competition  with  Cali- 
fornia lemons;  hence  a  reduction  of  25  cents  per  hundred 
pounds  in  the  freight  rate  may  determine  whether  the  merchant 
who  retails  lemons  shall  purchase  the  California  or  the  imported 
article  and  such  a  reduction  has,  therefore,  a  very  marked  ef- 
fect upon  the  consumption  of  California  lemons  not  by  increas- 
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ing  the  total  consumption  but  by  supplying  that  consumption 
from  California  instead  of  from  foreign  countries.  Compara- 
tively few  foreign  oranges  are  consumed  in  the  United  States 
during  the  period  when  the  California  fruit  is  in  season  so  that 
a  reduction  in  the  rate  on  oranges  only  increases  the  market 
■of  the  California  grower  by  stimulating  the  use  of  oranges. 

From  this  it  follows  that  while  a  reduction  in  rate  on  the 
lemons  from  California  may  add  sufficiently  to  the  movement 
so  that  the  total  revenue  of  the  railways  is  increased,  a  corres- 
ponding  reduction  in  the  rate  on  oranges  would  not  have  this 
effect.  The  average  price  of  oranges  for  the  season  of  1902-03 
was  $2.40  in  eastern  markets.  The  reduction  proposed  would 
amount  to  12  cents  a  box.  A  box  of  oranges  contains  usually 
something  more  than  one  hundred.  When  it  is  considered  that 
12  cents  a  box  only  means  about  one  cent  per  dozen  in  the  whole- 
sale price  to  the  retailer  it  is  evident  that  such  a  reduction  could 
not  materially  affect  the  cost  to  the  consumer,  who  usually  buys 
by  the  dozen,  and  could  not,  therefore,  materially  add  to  the 
quantity  of  oranges  consumed.  The  additional  revenue  derived 
from  the  additional  movement  would  be  nothing  like  the  loss 
resulting  from  the  application  of  the  reduction  to  the  present 
movement  While  such  a  reduction  would  somewhat  benefit  con- 
sumers and  would  somewhat  increase  the  production  it  would 
not,  in  my  opinion,  permanently  benefit  the  orange  grower  and 
would  very  materially  decrease  the  revenues  of  the  carriers. 

What  the  orange  grower  needs,  assuming  that  his  rate  is  one 
which  admils  him  freely  to  the  eastern  markets,  is  a  proper 
service.  lie  requires  first  of  all  quick  time.  The  orange  be- 
gins to  deteriorate  the  moment  it  is  packed,  and,  in  course  of 
transportation  across  the  continent,  it  is  subject  to  the  vicissi- 
tudes of  heat  and  cold,  depending  upon  the  route  and  season 
•of  the  year.  In  proportion  as  the  time  is  shortened  the  oppor- 
tunity for  injury  from  these  causes  is  diminished.  Moreover 
the  testimony  shows  that  a  car  of  oranges  while  standing  still 
is  not  properly  ventilated  and  that  the  fruit  spoils  much  more 
rapidly  than  when  the  car  is  in  motion.  Of  equal  importance 
are  regularity  and  uniformity.  The  shipper  must  know  where 
his  car  of  oranges  is  from  day  to  day  and  he  must  be  able  to 
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<ieterinine  when  it  will  reach  a  particular  market  in  order  to 
place  it  to  the  best  advantage.  From  all  these  it  results  that  the 
-quality  of  the  service  is  of  fundamental  consequence  in  this 
traffic. 

I  did  not  hear  the  testimony  taken  in  this  case  originally  and 
have  never  examined  that  record  carefully,  but  after  the  rendi- 
tion of  the  first  opinion  I  went  to  Los  Angeles  and  there  took 
the  testimony  of  many  orange  growers.  That  testimony,  as  well 
as  the  representations  of  these  gentlemen  in  private,  was  that 
the  great  fault  to  day  lay  in  the  service  and  that  an  improve- 
ment in  the  service  was  of  more  consequence  than  a  moderate 
reduction  in  the  rate.  Several  witnesses  stated,  as  I  now  re- 
member, that  they  would  prefer  the  service  of  former  years 
rather  than  a  reduction  of  10  cents  per  box.  The  testimony 
showed  that  formerly  the  time  from  points  of  production  to 
Chicago  was  seven  and  eight  days,  whereas  now  it  is  from  ten 
to  twelve  days,  that  to  points  east  of  Chicago  it  was  even  worse 
and  the  whole  service  there  was  utterly  unreliable.  I  am  of  the 
•opinion  that  the  orange  grower  in  California  would  gain  much 
more  by  obtaining  the  service  which  he  r^uires  than  by  a  re- 
duction of  15  cents  per  hundred  pounds,  the  service  remaining 
what  it  now  is. 

It  is  approximately  2,200  miles  from  San  Bernardino  to  Chi- 
•cago  by  the  short  line.  Some  little  time  is  needed  to  assemble 
these  oranges  and  make  up  the  trains  ready  to  be  sent  east,  but 
when  once  made  up  there  is  no  further  delay  except  in  some 
instances  for  icing.  A  schedule  of  seven  days  between  the  pack- 
ing house  and  Chicago  would  not  mean  an  average  speed  of 
more  than  fifteen  miles  an  hour.  Live  stock  schedules  from 
points  west  of  the  Missouri  River  to  that  river  are  from  eighteen 
to  twenty  miles  an  hour.  The  peach  schedule  from  Georgia  to 
Alexandria  is  from  twenty  to  twenty-three  miles  an  hour.  There 
is  no  reason  why  these  oranges  should  not  be  handled  at  the 
rate  of  fifteen  miles  an  hour,  and  why  that  time  should  not  be 
actually  mhde.  If  this  schedule  was  actually  in  effect  I  should 
not  be  in  favor  of  disturbing  the  rate  of  $1.25  at  the  present 
time. 

Probably,  as  stated  in  the  opinion,  the  cost  of  transportation 
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to  the  carrier  has  declined  since  this  tariff  was  originally  put  in* 
effect  I  do  not  think  that,  upon  a  proper  analysis,  the  decrease* 
is  anything  like  as  great  as  that  given,  nor  do  I  think  that  it 
would  be  fair  to  charge  the  transcontinental  lines,  who  are  main- 
ly interested  in  this  rate,  with  the  payment  of  rebates  which  the- 
testimony  shows  were  never  paid  or  participated  in  by  them;, 
but  still  there  is  an  actual  decrease  in  cost  for  the  reasons  named 
and  also  because  of  the  improved  methods  of  transportation  and 
the  increase  in  traffic.  On  the  other  hand,  the  expenses  of  opera- 
tion have  very  largely  advanced  in  the  last  five  years  and  many 
rates,  among  others  transcontinental  rates,  have  been  advanced 
ostensibly  for  this  reason.  Assuming,  however,  that  the  cost 
of  the  service  has  actually  become  less  I  do  not  regard  that  as  a 
sufficient  reason  for  reducing  this  rate.  The  orange  rate  as 
originally  established  was  a  competitive  rate  intended  to  enable 
the  California  grower  to  meet  first,  the  competition  of  Florida^ 
second,  the  competition  of  the  foreign  producer.  It  has  appar- 
ently accomplished  both  those  purposes.  The  producer  in  Cali- 
fornia is  certainly  upon  a  level  with  the  Florida  producer  in 
the  matter  of  freiglft  rates,  and  the  foreign  orange  no  longer 
comes  into  serious  competition  with  the  California  product  It 
hardly  seems  to  me  just  to  make  this  competitive  rate  an  abso- 
lute standard  by  which  to  measure  a  reasonable  rate  when  the 
competition  has  disappeared  under  the  operation  of  the  rate. 

There  is  great  difficulty  in  reducing  this  rate  upon  the  theory 
that  it  is  inherently  unreasonable.  The  rate  of  $1.25  applies- 
upon  the  Missouri  River  and  to  all  territory  east,  and  the  testi- 
mony showed  that  the  average  haul  of  all  oranges  shipped  to  and 
east  of  the  Missouri  River  was  approximately  2,700  miles.  The 
service,  for  reasons  well  understood,  is  an  expensive  one  to  the 
carriers,  if  properly  performed.  There  is  great  difficulty  ini 
saying  upon  any  fair  basis  of  comparison  that  such  a  service  as- 
I  have  indicated  is  not  reasonably  worth  the  price  now  charged. 
A  short  time  ago  this  Commission  had  occasion  to  examine  the 
rate  on  dressed  beef  between  Chicago  and  New  York,  and  we 
held  that  this  rate  could  hardly  be  regarded  as  excessive.  In 
the  Matter  of  Proposed  Advances  in  Freight  Rates,  9  L  C* 
C.  Rep.  382.     The  rate  was  45  cents  per  hundred  pounds  and 

^10  L  0.  C.  Rep. 


^CONSOLIDATED  FORWAEDING  CO.  V.  SOUTHERN  P.  CO.  et  ol.       621 

the  transportation  under  very  similar  conditions  to  those  gov- 
erning the  movement  of  oranges  from  California,  the  traffic  be- 
ing in  some  respects  more  desirable  and  in  some  less  desirable.  It 
will  be  observed  that  45  cents  for  one  thousand  miles  is  nearly 
•equivalent  to  $1.25  for  2,700,  but  it  must  be  further  remem- 
bered that  the  level  of  rates  between  Chicago  and  New  York  is 
much  lower  and  the  actual  cost  of  the  service  is  less  than  be- 
tween California  and  the  Missouri  River.  We  very  recently 
held  that  the  peach  rat^  from  Greorgia  to  New  York  was  not 
unreasonably  high.  Georgia  Peach  Growers  Association  v.  At- 
lantic Coast  Line  Railroad  Co.  10  I.  C.  C.  Rep.  255.  That  rate 
-is  in  round  numbers  80  cents  for  900  miles  with  a  minimum  of 
22,500  pounds  in  cars  forty  feet  in  length.  The  peach  is  a  more 
'delicate  fruit,  the  minimum  is  somewhat  less,  the  time  somewhat 
faster  and  refrigeration  is  always  necessary;  still  after  all  this 
has  been  taken  into  account,  it  can  hardly  be  said  that  $1.25  for 
a  proper  service  over  2,700  miles,  is  excessive  for  the  movement 
of  oranges  if  80  cents  is  not  too  much  for  the  movement  of 
peaches  900  miles.  And  here  again  it  must  be  remembered  that 
.the  transportation  of  these  peaches  is  through  territory  where 
the  general  average  of  rates  is  less  than  on  these  transcontinen- 
tal roads.  If  the  orange  rate  be  compared  with  other  rates  from 
California  to  the  east  or  from  the  east  to  California  it  will  be 
found  nearly  as  low,  when  the  nature  of  the  service  is  taken  in- 
to account,  as  the  extremely  low  water-competitive  rates  at  Pa- 
cific coast  terminals,  and  generally  lower  than  rates  not  affected 
by  actual  and  controlling  competition  of  some  kind. 

Upon  the  other  hand,  I  do  not  regard  this  rate  as  a  phenom- 
enally low  one.  The  attempt  of  the  Southern  Pacific  and  the 
Santa  Fe  to  show  that  this  business  is  handled  at  a  loss  is  ridic- 
ulous, in  view  of  the  fact  that  ten  years  ago  they  were  both  ac- 
tively soliciting  it,  and  that  their  connections  were,  a  year  be- 
fore the  institution  of  this  proceeding,  sending  agents  two  thou- 
sand miles  to  buy  it  if  it  could  not  otherwise  be  obtained.  This 
rate  is,  perhaps,  somewhat  lower  to  New  York  than  the  Florida 
orange  rate  to  the  same  point,  and  it  is  somewhat  higher  to 
Chicago  than  the  Florida  rate.  All  things  considered,  it  seems 
Ao  me  about  the  fair  equivalent  of  the  Georgia  peach  rate.  It 
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IS  substantially  in  line  with  rates  on  similar  California  prod- 
ucts. It  is  a  profitable  rate  to  the  carrier,  and  it  brings  thi* 
product  freely  into  the  eastern  market.  It  has  been  in  effect  for 
many  years.  The  time  may  come  when  it  ought  to  be  reduced,, 
but  if  these  defendants  were  furnishing  a  proper  service  I 
should  hesitate  to  disturb  it  now. 

The  service  is  not,  however,  anything  like  what  it  should  be- 
and  the  reason  for  this  is  obvious.  Years  ago  when  independent 
car  lines  operated  in  Southern  California  there  was  between. 
them  the  most  active  competition  which  led  in  some  cases  to  aa 
actual  reduction  in  the  rate  and  always  to  the  most  zealous  at- 
tention to  the  wants  and  necessities  of  the  shipper.  In  those* 
days  there  was  competition  between  the  originating  roads,  the- 
Southern  Pacific  and  the  Santa  Fe,  and  the  soliciting  agents 
of  those  two  companies  were  found  in  every  orange  grove.  Con- 
nections east  of  the  Missouri  River  took  pains  to  ask  for  this 
traffic  and  even  to  pay  for  it  To  day  all  this  has  changed.  The- 
exclusive  contract  has  driven  every  car  line  but  one  out  of  this 
territory,  for  the  Santa  Fe  practically  o^vns  its  own  cars.  There 
is  no  longer  competition  between  originating  lines  and  neither 
of  these  companies  ever  approaches  the  grower  to  solicit  hi* 
business.  The  denial  of  the  right  to  route  traffic  has  extin- 
guished competition  between  eastern  connections.  The  result 
of  all  this  appears  in  the  service  which  these  shippers  obtain  or* 
rather  in  the  entire  neglect  of  all  their  demands  for  a  proper 
service.  I  speak  entirely  of  the  period  covered  by  the  testimony., 
having  no  knowledge  of  present  conditions. 

In  my  opinion  these  competitive  conditions  cannot  be  re- 
stored by  law.  I  do  not  believe  that  they  will  ever  again  become- 
effective  to  improve  rates  or  conditions.  If  this  Commission- 
had  the  power  I  would  favor  prescribing  a  reasonable  service- 
and  requiring  the  railways  to  perform  that  service  under  penal- 
ty. I  suggested  at  the  taking  of  the  testimony  in  Los  Angeles- 
that  some  schedule  be  agreed  upon  with  a  fijced  rate  for  that 
schedule  and  a  reduction  in  rate  when  the  schedule  was  not 
made.  The  traffic  officials  of  the  defendants  insisted  that  this 
could  not  be  done ;  certainly  this  Commission  has  no  power'  to 
attempt  it.     All  we  can  do  is  to  deal  with  the  rate  but  in  so* 
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doing  we  must  consider  the  service,  not  as  it  ought  to  be,  not  as> 
the  railways  say  it  is  to  be,  but  as  we  actually  find  it 

Testimony  recently  taken  by  this  Commission  touching  the^ 
movement  of  live  stock,  much  of  it  from  carriers  who  are  de- 
fendants in  this  proceeding,  tends  to  show  that  it  costs  the  car- 
rier 20  per  cent  more  to  move  express  freight  upon  a  schedule  of 
20  miles  an  hour  than  to  move  dead  freight  at  the  rate  of  10^ 
miles  an  hour,  and  the  reasons  which  they  advance  in  support  of 
that  proposition  are  persuasive.  Assuming  that  $1.25  would  be 
a  reasonable  rate  for  a  schedule  of  from  seven  to  eight  days,  I 
think  that  the  service  which  has  been  actually  rendered  in  re- 
cent years  is  certainly  worth  15  cents  per  hundred  pounds  lesa 
to  the  shipper,  and  probably  actually  costs  the  carrier  that  much 
less  to  perform. 

The  defendants  offered  various  excuses  for  the  character  of 
the  service  in  recent  years.  It  is  a  sad  commentary  upon  mod- 
ern railroad  operations  if  with  better  roadbeds,  better  motive 
power,  improved  methods,  it  is  impossible  to  make  the  same 
time  which  was  made  ten  years  ago.  I  do  not  for  a  moment  be- 
lieve  that  it  has  been  impossible  for  any  considerable  period ;  it 
may  have  been  inconvenient  It  has  paid  better  not  to  make  the 
time  and,  therefore,  it  has  not  been  made.  But  assuming  that 
the  excuses  are  well  founded,  and  that  the  carrier  has  been  and 
will  be  unable  to  render  a  proper  service,  how  can  this  alter 
the  conclusion?  The  shipper  should  not  suffer  from  the  mis- 
fortune of  the  carrier.  If  the  carrier  is  unable  to  make  the  same 
time  as  formerly,  it  is  because  of  an  accumulation  of  traffic  from 
which  it  earns  more  money,  out  of  which  it  can  well  afford  to 
make  good  the  loss  which  the  shipper  of  this  particular  traffie 
suffers  in  consequence.  I  agree,  therefore,  in  the  proposed  re-^ 
duction. 

Knapp,  Chairman,  dissenting: 

I  am  unable  to  concur  in  the  conclusions  of  my  associates  id 
this  case.  In  several  important  particulars  the  findings  in  the 
majority  report  do  not  accord  with  my  understanding  of  the 
proofs,  while  the  inferences  therein  drawn  are  not  warranted  in 
my  judgment  by  due  consideration  of  all  the  facts  and  circum-^ 
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stances  entitled  to  be  taken  into  account  The  matters  to  which 
I  refer  are  so  fully  discussed  in  the  separate  opinion  of  Com- 
missioner Prouty  that  only  two  or  three  points  seem  to  me  to 
require  further  comment 

For  example,  the  finding  in  respect  of  rebates,  as  I  read  it, 
substantially  implies  that  the  actual  rate  paid  by  the  ship- 
pers averaged  something  like  8  cents  per  100  pounds  less 
than  the  tariff  rate  by  reason  of  rebates  paid  to  them;  and 
this  is  advanced  as  one  of  the  reasons  for  condenming  the  tariff 
rate  as  unreasonable.  Such  a  view  does  not  seem  to  me  to  be 
supported  by  the  evidence.  The  initial  carriers,  the  Santa  Fe 
and  the  Southern  Pacific,  perform  the  greater  part  of  the 
transportation  service  and  receive  the  greater  part  of  the  rate 
collected.  Any  reduction  from  the  present  tariff  must  therefore 
be  largely  borne  by  these  two  roads.  But  the  testimony  of  their 
officers  and  representatives  is  positive  and  emphatic  to  the  ef- 
fect that  neither  of  them  paid  any  rebates  directly  or  indirectly, 
or  contributed  in  any  way  to  the  rebates  received  by  the  ship- 
pers ;  and  there  is  not  a  syllable  of  proof  to  indicate  that  they 
were  untruthful  or  mistaken  in  that  regard.  More  than  this, 
it  plainly  appears  that  the  complainants  herein  were  the  prin- 
cipal recipients  and  beneficiaries  of  these  illegal  payments.  This 
of  course,  does  not  preclude  them  from  complaining  of  the  rate 
in  question  or  operate  in  any  sense  as  a  bar  to  its  reduction,  yet 
to  my  mind  it  is  a  matter  of  some  significance  that  no  com- 
plaint appears  to  have  been  made  by  them  imtil  they  were  de- 
prived of  these  illicit  gains.  Taking  into  account  all  the  evi- 
dence relating  to  this  aspect  of  the  case,  I  cannot  therein  find 
any  ground  for  holding  that  the  tariff  rate  should  be  condemned. 

Another  reason  for  the  conclusion  of  the  majority  appears 
to  be  drawn  from  a  comparison  of  this  orange  rate  with  the 
rates  on  other  articles  to  and  from  Pacific  Coast  terminals.  This 
does  not  seem  to  me  a  fair  comparison.  There  are  few  import- 
ant rail  rates  anywhere  more  infiuenced  by  water  competition 
than  are  the  rates  between  the  eastern  seaboard  and  the  Pacific 
coast  We  have  several  times  held  that  intermediate  rates  may 
reasonably  and  lawfully  be  higher  than  through  rates  on  account 
of  the  controlling  force  upon  the  latter  of  water  competition. 
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But  orange  rates  are  not  at  all  affected  by  such  competition  be- 
cause oranges  do  not  and  would  not  in  any  case  move  in  import- 
ant volume  by  the  water  routes.  Without  amplifying  the  point, 
it  seems  to  me  obvious  that  no  just  or  informing  comparison 
"can  be  made  between  the  orange  rates  in  question  and  the  ex- 
tremely low  rates  on  other  articles  which  the  rail  carriers  must 
accept  or  abandon  the  business  to  the  water  lines.  On  the  other 
hand,  if  comparison  be  made  between  the  orange  rate  and  the 
general  run  of  intermediate  rates,  which,  like  the  orange  rate, 
are  not  in  any  considerable  degree  affected  by  water  competi- 
tion, it  will  be  found  that  the  orange  rate  is  beyond  question 
relatively  low.  In  other  words,  the  relation  of  the  orange  rate 
to  the  rates  on  other  traffic,  moving  between  similar  points  and 
under  similar  conditions  on  these  transcontinental  lines,  is  more 
favorable  to  the  orange  shipper  than  the  general  relation  of  such 
rates  in  other  parts  of  the  country.  So  far,  therefore,  as  the 
majority  opinion  depends  on  comparison  with  competitive  rates 
to  the  Pacific  Coast,  or  other  comparison  with  relative  rates  else- 
where, it  seems  to  me  to  have  little  or  no  support. 

Of  more  consequence,  from  my  point  of  view,  is  the  apparent 
assumption  of  the  majority  report  that  the  rate  in  question  was 
a  reasonable  rate  for  the  carriers  when  it  was  first  established. 
Therefore,  the  argument  runs,  this  rate  should  now  be  consid- 
ered excessive  because  of  the  remarkable  increase  in  the  volume 
of  orange  shipments  and  the  largely  augmented  revenues  of  the 
carriers  from  that  traffic.  But  this  view  ignores  undisputed  tes- 
timony to  a  contrary  effect  and  seems  to  me  at  variance  with  the 
circumstances  under  which  the  rate  was  originally  fixed  and 
the  considerations  which  then  determined  its  amount.  It  was 
doubtless  good  policy  for  the  carriers  to  encourage  the  orange 
business  by  the  rate  accorded  and  thereby  make  practically  the 
whole  territory  of  the  United  States  accessible  to  the  California 
growers.  However  this  may  be,  the  proofs  are  convincing  that 
this  rate  at  the  time  it  was  fixed  was  materially  lower  than  the 
carriers  were  under  any  legal  obligation  to  apply.  If  the  orig- 
inal rate  had  been  considerably  greater,  I  do  not  know  of  any 
sustainable  ground  upon  which  it  could  have  been  assailed.  So 
far  as  I  can  judge  this  rate  might  have  been  materially  ad- 
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vanced,  if  the  business  had  continued  to  be  of  moderate  dimen- 
sions, without  exceeding  the  standard  of  reasonableness  which 
the  carriers  were  bound  to  observe.  Taking  this  into  account,  as 
the  facts  and  circumstances  seem  to  me  to  require,  I  am  unable 
to  find  or  conclude  that  the  rate  is  now  too  high  because  it  has 
never  been  reduced,  although  the  traffic  has  grown  to  great  and 
perhaps  unexpected  proportions. 

It  is  this  consideration  mainly  which  prevents  me  from  ac- 
cepting the  conclusion  of  Commissioner  Prouty,  whose  state- 
ment of  facts  and  observations  concerning  the  orange  traffic  and 
the  conditions  under  which  it  is  transported  express  my  own 
views  in  that  regard.  It  may  be  quite  true,  and  I  am  not  pre- 
pared to  dispute  it,  that  the  present  service  is  not  worth  as  much 
to  the  shippers  as  the  former  service  by  possibly  15  cents  per 
100  pounds.  If,  therefore,  this  rate  was  only  reasonable  in  a 
legal  sense  when  the  service  was  better  in  point  of  time  and  oth- 
er respects,  it  might  be  said  that  the  same  rate  is  now  unreason- 
able in  view  of  the  slower  and  less  satisfactory  service  which  to 
a  greater  or  loss  extent  the  shipper  has  lately  received.  Admit- 
ting this  diminished  value  of  the  service  now  afforded,  I  am  un- 
able to  agree  to  his  conclusion  for  the  reason  that  the  rate  in 
question,  even  when  quicker  and  better  service  appears  to  have 
been  furnished,  was  in  my  judgment  somewhat  lower  than  the 
carriers  might  have  lawfully  exacted. 

Moreover,  any  failure  to  maintain  the  former  speed  of  trains 
carrying  this  orange  traffic  is  not,  like  the  rate,  a  matter  of  pol- 
icy and  intention.  The  carriers  have  not  announced  their  pur- 
pose to  give  slower  service  or  otherwise  lessen  the  facilities  here- 
tofore provided.  On  the  contrary,  they  seek  to  excuse  the  de- 
tentions that  have  recently  occurred  by  reference  to  the  remark- 
able increase  in  the  last  few  years  of  all  their  traffic,  including 
oranges,  and  their  inability  at  times  to  handle  it  without  con- 
gestion and  delays.  They  assert  that  present  conditions  in  this 
regard  are  only  temporary  and  that  they  intend  in  the  future  to 
furnish  the  orange  grower  with  a  service  as  prompt  and  satis- 
factory as  was  formerly  afforded.  It  is  a  matter  of  common 
knowledge  that  carriers  in  all  parts  of  the  country  have  not  been 
able  to  move  the  extraordinary  tonnage  offered  with  customary 
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dispatch,  and  there  is  little  reason  to  believe  that  orange  ship- 
pers have  suffered  more  on  this  account  than  shippers  of  other 
commodities.  If  these  delays  in  delivery,  often,  if  not  alto- 
gether, unavoidable,  are  a  sufficient  ground  for  reducing  the  rate 
in  question,  why  should  not  rates  in  general  be  condemned  for 
the  same  reason  ?  In  addition  to  this  is  the  practical  difficulty 
of  adjusting  rates  to  the  varying  conditions  of  carriage  in  re- 
spect of  time  and  other  incidents.  Granting  all  that  is  claimed 
as  to  the  recent  inferior  service  afforded  to  orange  shippers,  it 
still  remains  unproved,  in  my  judgment,  that  the  rate  imposed 
upon  this  traffic  violates  any  provision  of  law. 

There  is  another  and  more  general  reason  for  my  disagree- 
ment. Even  if  the  specific  findings  in  the  majority  report  be 
accepted  as  a  fair  and  adequate  summary  of  the  facts  and  cir- 
cumstances to  be  considered,  I  am  nevertheless  constrained  to 
hold  that  the  unreasonableness  of  this  rate  has  not  been  estab- 
lished. The  conclusions  drawn  by  them  do  not  seem  to  me  to  be 
warranted  even  by  their  views  of  the  testimony  as  reflected  in 
the  findings  they  have  made.  The  inferences  drawn  from  par- 
ticular facts,  each  one  of  which  may  be  undisputed,  are  after  all 
matters  of  opinion  w^hich  in  the  nature  of  the  case  cannot  rest 
upon  a  well  defined  and  logical  basis  of  reasoning.  Reluctant 
as  I  am  to  differ  with  those  for  whose  judgment  I  have  the 
greatest  respect,  I  cannot  in  this  case  concur  in  the  conclusions 
they  have  reached.  All  I  need  say  or  care  to  say  further  in  that 
regard  is  that  the  most  careful  attention  I  have  been  able  to  give 
to  the  question  leads  me  to  a  different  conclusion. 

In  view  of  the  exceptional  degree  of  prosperity  which  the 
orange  growers  of  California  enjoyed  until  their  production  ex- 
ceeded the  consuming  capacity  of  the  country,  in  view  of  the 
fact  that  the  rate  applied  enables  them  now  to  reach  the  most 
distant  markets  in  the  eastern  states,  to  the  virtual  exclusion 
everywhere  of  the  foreign-grown  orange,  and  even  to  the  exclu- 
sion of  the  Florida  orange  except  for  limited  periods  of  the  year, 
in  view  of  the  showing  made  by  comparison  of  this  orange  rate 
with  other  rates  upon  which  the  principal  products  of  the  coun- 
try are  to-day  moving,  in  view  of  all  the  facts  and  circumstances 
which  surround  the  transportation  of  California  oranges,  it 
10  I.  C.  C.  Eep. 
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seems  to  me  that  something  should  appear  much  more  persuasivi 
J!  and  convincing  than  I  am  able  to  discover  in  this  case  before  wi 

can  fairly  find  as  a  matter  of  fact  or  justly  hold  as  a  conclu 


i): 


sion  of  law  that  the  rate  in  question  exceeds  the  requirement  • 
reasonableness  which  the  regulating  statute  imposes.  In  m^ 
judgment  this  rate  has  not  been  shown  unreasonable,  and  foi 
that  reason  I  feel  compelled  to  dissent 
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No.  684. 


RICHMOND  ELEVATOR  COMPANY 

V. 

PERE  MARQUETTE  RAILROAD  COMPANY. 


Decided  Februa/ry  18,  1905. 


1.  While  the  Act  to  regulate  commerce  contains  no  proTisicm  which  ex- 

pressly or  by  proper  implication  gives  this  Commission  jurisdiction  in 
cases  merely  showing  delay  or  negligence  in  the  receipt,  forwarding  or 
delivery  of  property  offered  for  transportation,  including  the  furnish- 
ing of  cars,  the  regulating  statute  does  prohibit  any  unjust  discrimin*- 
tion  or  wrongful  prejudice  in  the  provision  of  cars  or  other  transpor- 
tation facilities,  as  well  as  in  the  fixing  and  application  of  transpor- 
tation charges. 

2.  Every  shipper  is  legally  entitled  to  fair  opportunity  and  treatment  in  the 

use  of  these  public  utilities,  and  any  discrimination  which  in  substantial 
degree  deprives  shippers  of  such  use  must  be  considered  unjust,  unless 
forced  by  justifying  conditions.  In  such  a  case  the  burden  of  proof  i» 
upon  the  complainant  to  the  extent  of  showing  discrimination,  and 
then  upon  the  carrier  to  show  that  the  discrimination  was  justified. 

3.  Merely  putting  in  evidence  defendant's  rule  of  car  apportionment  is  in- 

sufficient to  show  discrimination  against  the  complainant;  the  actual 
effect  of  the  rule,  during  the  time  covered  by  the  complaint  is  necessary 
to  a  determination  of  the  question  of  imfaimess  in  the  distribution  of 
cars. 

4.  It  appears  generally  from  the  facts  in  this  case  that  in  furnishing  cara 

defendant  unjustly  discriminated  against  the  complainant,  which  de- 
sired to  ship  hay  from  various  points  in  Michigan,  but  the  proof  fails 
to  indicate  with  any  degree  of  certainty  the  damage  caused  by  the 
wrongful  discrimination  and  the  amount  which  the  complainant  is  en- 
titled to  recover  by  way  of  reparation.  Complainant  granted  leave 
to  apply  within  a  limited  time  for  further  hearing. 

Silas  B,  Spier  for  complainant 
Charles  McPherson  for  defendant 
10  L  C.  C.  Rep. 
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Report  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

The  complainant  alleges  that  on  and  after  October  15,  1902, 
the  defendant  unjustly  discriminated  against  it  in  furnishing 
cars  for  interstate  shipments  of  hay  and  grain  from  Valley  Cen- 
ter, Doyle,  Avoca,  Croswell  and  Memphis,  points  on  defend- 
ant's railway  in  Michigan,  in  violation  of  section  3  of  the  Act  to 
regulate  commerce.  The  defendant,  in  its  answer,  denies  the 
violation  of  law  charged  in  the  complaint.  The  material  facts 
are  as  follows : 

Findings  of  Fact. 

The  complainant  is  a  corporation,  having  its  principal  office 
and  place  of  business  at  Lenox,  Michigan.  It  is  engaged  in  the 
purchase,  shipment  and  sale  of  hay  and  also  deals  to  some  extent 
in  grain.  It  purchases  hay  at  different  points  in  the  State  of 
Michigan,  including  Valley  Center,  Doyle,  Avoca,  Croswell 
and  Memphis,  and  ships  it  over  defendant's  line  and  other  lines 
connecting  therewith  to  markets  in  the  East  and  South,  includ- 
ing New  York,  Philadelphia,  Boston  and  Baltimore. 

The  defendant  is  a  common  carrier  of  interstate  traffic,  op- 
erating about  2,000  miles  of  railway,  with  the  greater  portion 
of  its  mileage  in  the  lower  peninsula  of  Michigan.  The  only 
transportation  facilities  enjoyed  by  the  localities  of  Valley  Cen- 
ter, Doyle,  Avoca,  Croswell  and  Memphis  are  those  furnished 
by  defendant 

During  the  month  of  September,  1902,  complainant  sold  in 
eastern  markets  about  300  carloads  of  hay,  and  between  Sep- 
tember 30  of  that  year  and  the  first  of  the  following  January 
it  sold  200  carloads  more.  Complainant's  shipments  average 
about  10  tons  to  the  car. 

The  contentions  of  complainant  may  be  classified  as  follows : 
(1)  During  unreasonably  long  periods  of  time  defendant  iici;;- 
Iccted  to  furnish  cars  ordered  by  complainant  (2)  While  de- 
fendant was  so  neglecting  to  furnish  cars  to  complainant  it  fur- 
nished cars  to  other  shippers  for  shipments  of  different  freight 
articles,  including  hay  and  straw.     (3)  About  three-fourths  of 
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the  hay  complainant  wished  to  ship  was  of  such  a  character 
that  the  market  for  it  was  confined  almost  entirely  to  the  winter 
months,  hut  the  number  of  cars  furnished  to  complainant  by 
defendant  during  those  months,  compared  with  the  number  fur- 
nished during  the  summer  months,  was  very  small.  (4)  Com- 
plainant was  greatly  damaged  by  defendant's  action  in  the 
premises. 

At  Croswell  complainant  had  ready  for  shipment  on  Decem- 
ber 1,  1902,  89  carloads,  and  between  that  date  and  April  1, 
1903,  the  amount  it  had  ready  for  shipment  had  increased  to 
148  carloads.  In  consequence  of  an  oversight  the  number  of 
cars  furnished  at  Croswell  during  the  winter  of  1902-1903  was 
not  shown.  A  bill  of  particulars  filed  indicates  that  complain- 
ant intended  to  file  an  exhibit  containing  such  information,  but 
the  exhibit  does  not  appear  in  the  record. 

At  Valley  Center  complainant  had  ready  for  shipment  on 
November  1,  1902,  55  carloads,  and  on  April  1,  1903,  64  car- 
loads. Between  October  24,  1902,  and  May  1,  1903,  defendant 
furnished  complainant  at  this  point  only  18  cars,  only  one  of 
which  was  furnished  previous  to  January  17,  1903. 

At  Avoca  complainant  had  ready  for  shipment  on  December 
1,  1902,  62  carloads,  and  on  April  1,  1903,  95  carloads.  Be- 
tween October  18,  1902,  and  May  1,  1903,  defendant  furnished 
only  13  cars,  and  these  were  all  furnished  subsequent  to  Janu- 
iiry  18,  1903. 

At  Doyle  complainant  had  ready  for  shipment  on  January 
15,  1903,  48  carloads.  Between  that  date  and  May  23,  1903, 
defendant  furnished  no  cars  at  aU. 

At  Memphis  complainant  had  ready  for  shipment  on  Decem- 
ber 1,  1902,  66  carloads.  Between  that  date  and  May  1,  1903, 
defendant  furnished  only  11  cars,  the  first  of  which  was  fur- 
nished on  January  7,  1903. 

At  Valley  Center  between  January  1  and  March  23,  1904, 
complainant  had  ready  for  shipment  23  carloads,  but  was  able 
to  obtain  only  8  cars. 

At  Avoca  complainant  had  ready  for  shipment  in  October, 
1903,  51  carloads,  and  on  March  23,  1904,  85  carloads.  Be- 
tween October  8,  1903,  and  March  23,  1904,  defendant  fur- 
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iiished  complainant  at  this  point  only  5  cars:  1  in  January,  S 
in  February,  and  1  in  March. 

At  Doyle  complainant  had  ready  for  shipment  on  September 
15,  1903,  15  carloads,  but  between  that  time  and  March  23^ 
1904,  was  able  to  obtain  only  3  cars. 

At  Memphis  between  January  1  and  March  23,  1904,  com- 
plainant had  ready  for  shipment  60  carloads,  but  was  able  to 
obtain  only  13  cars. 

During  all  the  times  mentioned  above,  in  addition  to  the  hay 
complainant  had  ready  for  shipment,  there  was  a  large  amount 
of  hay  it  could  and  would  have  purchased  if  it  had  been  able  to 
obtain  cars  in  which  to  make  shipments.  Also,  in  some  in- 
stances, complainant  made  contracts  for  hay  which  it  was  aft- 
erwards obliged  to  relinquish  on  account  of  being  unable  to  pro- 
cure cars,  and  thus  lost  profits  it  would  have  obtained  otherwise, 
because,  meanwhile,  hay  had  advanced  in  price  in  markets  of 
consumption. 

According  to  the  record  there  was  hay  awaiting  purchasers  as 
follows:  At  Valley  Center  on  December  21,  1903,  about  300 
carloads ;  at  Avoca  on  the  same  date,  hundreds  of  tons ;  at  Mem- 
phis on  March  23,  1904,  200  carloads  that  the  owners  had> 
during  three  months  next  previous  to  that  date,  been  urging- 
complainant  to  buy;  in  the  vicinity  of  Valley  Center,  at  the 
latter  date,  about  150  carloads;  and  at  Avoca,  on  said  March 
23,  350  carloads. 

Three-fourths  or  more  of  the  hay  complainant  wished  to  ship 
was  what  is  called  feeding  hay,  and  the  demand  for  this  is  con- 
fined very  largely  to  the  winter  months,  after  cattle  are  taken 
from  and  before  they  are  returned  to  the  pastures.  The  price 
of  such  hay  is  therefore  ordinarily  higher  in  winter  than  in 
summer,  and  this  was  especially  true  during  the  winter  of 
1902-1903,  compared  with  the  summer  of  1903. 

During  the  times  aforesaid  complainant,  verbally,  by  way  of 
correspondence  and  through  its  agents,  repeatedly  requested  de- 
fendant to  furnish  cars  for  such  shipments  of  hay,  and  defend- 
ant states,  by  way  of  excuse  for  not  having  done  so,  that  cars 
were  very  scarce,  and  that  from  time  to  time  its  connections  re- 
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fused  to  accept  shipments  of  hay  for  delivery  at  points  in  the 
East  and  South. 

During  the  winter  of  1902-1903  defendant  did  not  have  at 
its  disposal  a  sufficient  number  of  cars  to  meet  all  requirements- 
of  shippers,  and,  although  it  endeavored  to  do  so,  was  unable  to 
obtain  from  its  connections  cars  enough  to  make  up  the  defi- 
ciency. Also,  because  of  the  large  tonnage  of  freight  articles 
defendant's  connections  were  unable  to  handle  that  winter  all 
the  traffic  offered.  Therefore,  from  time  to  time  they  placed 
embargoes  upon  shipments  consigned  to  certain  points  in  the 
East  and  South,  and  for  this  reason  more  or  less  restriction  ex- 
isted concerning  the  markets  to  which  shipments  could  be  made. 
The  record  shows  that  at  different  times  between  October  22^ 
1902,  and  June  29,  1903,  because  of  congestion,  embargoes 
were  put  upon  shipments  of  hay  to  New  York,  N.  Y. ;  Phila- 
delphia, Alleghany  and  Pittsburg,  Pa. ;  Baltimore,  Md.,  and 
many  other  points  in  the  East  and  South.  Also,  between  Oc- 
tober 24  and  November  21,  1902,  the  Wabash  Company  re-* 
fused  to  accept  shipments  of  hay  consigned  to  Chicago,  and  on 
April  7,  1903,  the  Hocking  Valley  and  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  companies  placed  embargoes  upon 
such  shipments  consigned  to  Cincinnati. 

To  what  extent  defendant's  failure  to  furnish  cars  to  com- 
plainant was  caused  by  these  embargoes  it  is  impossible  to  say 
definitely,  but  the  following  tables,  which  show,  for  the  time  be- 
tween November  1,  1902,  and  January  1,  1904,  all  shipments 
from  points  on  defendant's  road  and  comparison  therewith  of 
cars  furnished  complainant;  also,  shipments  of  hay  ajid  straw^ 
with  a  similar  comparison,  will  throw  some  light  upon  the 
subject 
10  I.  C.  C.  Eep. 
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1902. 
November, 
December, 

1903. 
January, 
February, 
March, 
April, 
May, 
June, 
July, 
August, 
September, 
October, 
November, 
December, 


1902. 
November, 
December, 

1003. 
January, 
February, 
March, 
April, 
May, 
June, 
July, 
August, 
September, 
October, 
November, 
December, 


All 

Cars 

Percentage 

shipments. 

furnished 

furnished 

Carloads. 

complainant. 

complainant. 

26,655 

11 

.04 

26,821 

0 

.00 

24,905 

12 

.05 

23,522 

15 

.06 

26,050 

10 

.07 

26,316 

17 

.06 

26,247 

91 

.35 

25,251 

144 

.67 

22,891 

156 

.68 

24,527 

31 

.13 

28,639 

50 

.17 

30,516 

17 

.00 

27,067 

11 

.04 

25,192 

16 

.06 

Hay  &  Straw 

Cars 

Percentage 

shipments. 

furnished 

famished 

Carloads. 

complainant. 

complainant. 

736 

11 

IJS 

938 

0 

.0 

1,745 

12 

.7 

1,175 

15 

1.3 

1,184 

19 

1.6 

2,384 

17 

.7 

2,657 

91 

3.4 

2,222 

144 

6.5 

1,370 

156 

11.4 

701 

31 

4.4 

1,926 

50 

2.6 

1,203 

17 

1.4 

781 

11 

1.4 

1,432 

16 

1.1 

Although,  because  of  the  character  of  its  hay,  complainant 
required  more  cars  in  winter  than  in  summer,  the  above  tables 
show  that  of  the  590  cars  furnished  it  by  defendant  472  were 
furnished  between  May  1  and  November  1,  1903.  While  no 
great  variation  appears  between  different  months  in  shipments 
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from  all  points,  during  the  14  months  mentioned,  the  percent- 
.age  of  ears  furnished  to  complainant  was  much  less  in  winter 
than  in  summer ;  and  a  like  result  is  obtained  by  comparing  the 
total  number  of  cars  furnished  for  shipments  of  hay  and  straw 
with  those  furnished  to  complainant  Defendant's  car  service 
agent  said  he  could  not  specify  cases  where  complainant's  in- 
.  ability  to  obtain  cars  was  caused  by  the  embargoes,  although  he 
thought  such  cases  existed,  but  he  also  said  he  didn't  think  the 
•embargoes  made  it  any  more  difficult  for  defendant  to  furnish 
cars  to  complainant  than  to  furnish  them  to  other  shippers  of 
hay  in  the  same  section. 

Complainant  also  contended  that  discrimination  against  it 
resulted  from  the  manner  in  which  defendant  distributed  cars 
for  shipments  of  hay,  to  the  various  shippers  at  Valley  Center, 
Doyle,  Avoca,  Croswell  and  Memphis.  It  stated  that  defendant 
paid  no  attention  to  the  number  of  carloads  each  shipper  had 
ready  for  shipment  or  to  the  length  of  time  cars  had  been  or- 
dered, except  that  it  furnished  the  first  car  on  the  oldest  order, 
*the  second  on  the  next  oldest,  and  so  on.  This  was  corroborated 
by  defendant's  car  service  agent,  who  said :  "If  both  shippers 
were  ready  to  ship  the  quantity  on  hand  would  cut  no  figure, 
.as  long  as  cars  were  scarce."  The  agent  also  stated  that  the  fact 
that  one  man's  oider  was  older  than  that  of  another  man  would 
make  no  difference,  except  that  the  first  car  available  would  be 
furnished  on  the  former  order,  while  the  next  car  available 
would  be  furnished  on  the  latter  order. 

Because  it  could  not  obtain  cars  complainant  was  not  able  to 

ship  until  July  and  August,  1903,  a  large  portion  of  the  hay  it 

.had  ready  for  shipment  during  the  winter  of  1902-1903,  and 

the  prices  of  hay  in  consuming  markets  during  those  two  months 

-compared  with  the  early  portion  of  the  year  1903  ranged  from 

$2  to  $4  per  ton  lower. 

After  complainant  made  purchases  and  sales  in  the  fall  of 
1902  hay  advanced  materially  in  price,  and  in  order  to  fill  con- 
tracts it  had  made  in  the  East  at  the  lower  prices  during  the 
latter  portion  of  1902  it  was  obliged  to  make  purchases  at  the 
higher  prices  at  points  other  than  those  here  in  question  and 
where  it  could  obtain  cars  in  which  to  make  shipments.  It  was 
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also  compelled  to  have  hauled  by  teams  froin>I)oyle  to  Lenoi, 
Mich.,  a  distance  of  about  ten  miles,  16  carloads  of  hay  at  an 
expense  of  75  cents  per  ton,  and  pay  rent  for  places  in  which 
to  store  its  hay  while  it  was  waiting  for  cars.      In  some  in- 
stances, because  it  thought  the  hay  would  not   remain  there 
long,   complainant   put   it   into   bams  that   were    not   tightly 
boarded,  in  consequence  of  which  it  was  damaged  by  exposure 
to  the  elements.     It  was  also  damaged  to  some  extent  by  rats. 
About  4  tons  of  the  hay  at  Doyle  and  3  tons  of  the  hay  at  Mem- 
phis were  thus  rendered  entirely  worthless,  and  10  or  12  cars 
more  of  the  Doyle  hay  sold  at  a  heavy  loss  on  account  of  its 
damaged  condition. 

Although  complainant  in  its  petition  alleged  discrimination 
by  defendant  in  furnishing  cars  for  both  hay  and  grain,  the  evi- 
dence adduced  and  the  statements  herein  made,  so  far  as  cars 
furnished  to  complainant  are  concerned,  apply  only  to  ship- 
ments of  hay. 

Conclusions. 

The  Act  to  regulate  commerce  contains  no  provision  which 
expressly  or  by  proper  implication  gives  this  Ck)mmission  ju- 
risdiction in  cases  merely  showing  delay  or  negligence  in  the 
receipt,  forwarding  or  delivery  of  property  offered  for  transpor- 
tation, and  this  necessarily  includes  failure  on  the  part  of  the 
carrier  to  furnish  cars  for  the  movement  of  freight  within  a 
reasonable  time.     The  regulating  statute  does,  however,   pro- 
hibit any  unjust  discrimination  or  wrongful  prejudice  in  the 
provision  of  cars  or  other  transportation  facilities,  as  well  as  in 
the  fixing  and  application  of  transportation  charges.     This  pro- 
hibition is  foimd  in  the  third  section,  which  forbids  in  general 
terms  undue  or  unreasonable  preference  or  prejudice,  advantage 
or  disadvantage,  for  or  against  persons,  localities,  or  particular 
kinds  of  traffic,  in  any  respect  whatsoever.     Every  shipper  is 
legally  entitled  to  fair  opportunity  and  treatment  in  the  use  of 
tliese  public  utilities,  and  any  discrimination  which  in  substan- 
tial degree  deprives  shippers  of  such  use  must  be  considered 
unjust,  unless  forced  by  justifying  conditions.    The  burden  of 
proof  is  upon  the  complainant  to  the  extent  of  showing  discrim- 
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Jnation,  and  then  upon  the  carrier  to  show  that  the  discrimina- 
tion was  justified. 

Under  such  statement  of  the  law,  we  must  first  inquire  in  this 
v.sLse  whether  complainant  has  submitted  proofs  which  amount 
<;o  a  showing  of  discrimination  by  defendant  in  the  provision  of 
cars  for  its  shipments  and  those  of  other  shippers  by  defend- 
:ant's  line. 

The  defendant's  rule  of  car  apportionment  is  that  regardless 
of  the  number  of  carloads  shippers  may  have  ready  for  ship- 
ment, the  first  car  goes  to  the  shipper  who  placed  the  first  order, 
the  second  to  the  second  order,  and  so  on  until  each  day's  sup- 
ply is  exhausted.  The  mere  showing  of  such  a  rule  and  claim 
that  it  works  discrimination  is  insufficient.  The  actual  effect  of 
the  rule  during  the  time  covered  by  the  complaint  is  necessary 
to  a  determination  of  the  question  of  unfairness  in  the  distribu- 
tion of  cars.  The  rule  of  apportioning  cars  in  times  of  great 
scarcity  by  giving  the  first  car  to  the  first  shipper  ordering  and 
the  second  to  the  next  shipper  ordering,  may  be  entirely  just. 
On  the  other  hand,  with  a  considerable,  but  still  scarce,  car  sup- 
ply, and  a  shipper,  like  complainant,  having  a  large  quantity  to 
ship,  while  others  may  have  but  an  occasional  carload,  rigid  ad- 
herence to  such  a  rule  might  prove  decidedly  unjust 

At  Valley  Center  complainant  had  ready  55  carloads  of  hay 
on  November  1,  1902,  but  only  received  one  car  prior  to  Janu- 
ary 17,  1903.  At  Avoca,  with  62  carloads  for  shipment  on 
December  1,  1902,  complainant  failed  to  obtain  any  cars  until 
after  January  18,  1903.  At  Doyle,  with  48  cars  ready  Janu- 
ary 15,  1903,  complainant  was  not  furnished  with  a  single  car 
between  that  date  and  May  23,  a  period  of  four  months.  At 
Memphis,  complainant  had  66  carloads  for  shipment  December 
1,  1902,  but  it  received  no  car  at  this  point  until  January  7, 
1903.  The  defendant's  carload  traffic  in  hay  and  straw  from 
all  points,  notwithstanding  embargoes  from  time  to  time  to  cer- 
tain destinations  by  connecting  lines,  was  large  throughout  the 
periods  covered  in  these  statements.  During  the  entire  month 
of  December,  1902,  though  defendant's  total  carload  traffic 
amounted  to  26,821  cars,  and  its  hay  and  straw  carload  traffic 
amounted  to  938  cars,  it  failed  to  furnish  complainant  with  a 
10  I.  C.  C.  Rep. 
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single  car  for  hay  at  any  of  the  several  points  of  shipment  men- 
tioned. We  need  not  make  further  comparison,  or  restatement 
of  other  omissions  to  furnish  cars  to  complainant,  which  are- 
specifically  set  forth  in  the  findings.  The  instances  here  noted^ 
are  those  in  which  complainant  was  subjected  to  the  greatest 
hardship. 

The  findings  taken  as  a  whole  indicate  that  complainant  has- 
been  subjected  to  substantial  discrimination,  but  this  conclusion 
is  based  upon  general  consideration  of  the  facts  and  not  upon 
any  circumstances  showing  the  extent  of  such  discrimination.. 
The  testimony  taken  in  behalf  of  the  defendant  does  not  show 
justification  for  the  discrimination  to  which  complainant  has- 
been  subjected.  We  have,  therefore,  a  case  of  unjust  discrim- 
ination in  furnishing  cars  appearing  generally  from  the  facts,. 
and  the  important  further  question  arises  whether  upon  the  rec-^ 
ord  as  made  in  this  case  any  relief  can  be  afforded  to  complain- 
ant. Discriminations  in  the  furnishing  of  cars  are  rarely 
continuing  ofi'enses  which  can  be  discontinued  for  the  future- 
under  a  regulating  order  couched  in  general  terms  and  directing: 
the  carrier  to  cease  and  desist  therefrom,  and  this  case  consti- 
tutes no  exception  to  tliat  rule.  Therefore,  in  this  class  of  cases- 
thc  remedy  generally  must  be  found  in  an  order  awarding  rep- 
aration for  the  injury  found  to  have  been  done.  The  statute* 
expressly  provides  for  such  an  order  by  the  Commission,  but  it 
must  be  evident  that  no  order  of  that  kind  can  be  issued  in  the 
absence  of  proof  indicating,  with  some  degree  of  certainty,  the 
damage  caused  by  the  wrongful  discrimination  and  the  amount 
which  the  complainant  is  entitled  to  recover  by  way  of  repara- 
tion. In  this  case  the  testimony  is  altogether  too  meagre  to 
warrant  a  finding  in  that  respect  No  competitor  of  complain- 
ant is  shown  to  have  been  preferred  in  the  distribution  of  cars 
at  the  places  mentioned  in  the  complaint  during  the  periods  in 
which  the  complainant  was  able  to  obtain  only  a  few  or  no  cars 
for  its  shipments  of  hay ;  and  there  is  no  testimony  showing  di- 
rectly that  during  such  periods  any  of  complainant's  points  of 
shipment  were  arbitrarily  left  unsupplied  with  cars  for  the  traf- 
fic while  other  sj)ecified  points  were  given  an  advantage.  It 
would  have  been  easy  to  obtain  this  proof,  if  it  exists,  either 
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from  sources  within  the  general  business  knowledge  of  com- 
plainant's officers,  or  by  taking  the  testimony  of  defendant's 
agents  at  various  stations,  or  the  official  having  the  apportion- 
ment of  cars  in  charge,  in  connection  with  required  submission, 
by  subpoena  or  otherwise  of  defendant's  records  of  car  distribu- 
tion. In  the  same  way  the  daily  shortage  of  cars  for  hay  and 
other  kinds  of  traffic  could  have  been  ascertained,  and  this,  com- 
pared with  the  shipments  actually  carried,  would  have  thrown, 
some  further  light  upon  the  case. 

The  complainant,  represented  by  a  competent  attorney,  is- 
in  the  position  of  having  refrained  from  offering  necessary  tes- 
timony, which  it  could  have  obtained  through  its  own  efforts  or 
by  the  process  of  the  Commission.  This  attitude  of  complain- 
ant is  perhaps  explained  by  a  statement  of  its  counsel  to  the 
effect  that  complainant  would  go  into  the  question  of  damages 
only  for  the  purpose  of  showing  that  the  discrimination  alleged 
was  serious,  and  that  it  might  wish  to  present  the  matter  of  rep- 
aration in  the  first  instance  to  the  Federal  court  We  express 
no  opinion  upon  the  course  of  action  followed  by  the  complain- 
ant in  this  respect. 

Upon  the  considerations  above  stated,  we  must  decide  that 
while  complainant  has  been  subjected  to  unjust  discrimination 
in  the  matter  of  car  supply,  the  record  furnishes  no  basis  for 
the  entry  of  an  order  requiring  reparation  by  the  defendant 
carrier. 

The  complainant  will  have  leave,  if  it  so  desires,  to  apply  to 
the  Commission  on  or  before  April  1,  1905,  for  a  further  hear- 
ing at  which  to  submit  testimony  intended  to  show  specific  dam- 
ages occasioned  by  the  discrimination  complained  of,  as  the 
basis  for  an  order  awarding  reparation,  the  defendant  to  have 
notice  of  such  hearing  and  the  right  to  submit  rebuttal  testi- 
mony. If  such  application  is  not  made  within  the  time  allowed, 
the  complaint  will  be  dismissed. 
10  I.  C.  C.  Kep. 
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No.  658. 
CHAELES  A.  THOMPSOX 

V. 

THE  PENNSYLVANIA  RAILROAD  COMPANY. 


Decided  March  10,  lOOo. 


1.  The  right  of  complainant  to  ship  coal  was  not  barred  by  the  fact  that 
he  is  a  druggist  by  occupation,  or  that  he  loaded  coal  cars  from  wag- 
ons, for  a  large  part  of  the  commerce  of  the  country  is  handled  in 
that  way;  and  when  he  tendered  freight  for  transportation  he  was 
entitled  to  the  same  facilities  furnished  to  other  shippers  under  like 
conditions. 

.2.  During  the  anthracite  coal  strike  of  1002,  which  caused  an  extremely 
large  demand  for  bituminous  coal  and  great  increase  in  the  price  of 
that  coal,  complainant  arranged  for  the  purchase  and  sale  of  the 
surplus  product  of  certain  bituminous  mines,  called  surface  or  country 
mines,  and  for  hauling  the  coal  by  wagon  to  stations  or  sidings  and 
loading  upon  defendant's  cars.  Under  normal  conditions  this  could 
not  be  done  at  a  profit.  Complainant  demanded  and  received  several 
cars  during  the  month  of  November,  1002.  In  that  month  defendant 
issued  a  rule  limiting  its  coal  cars  to  mines  having  track  connection 
with  its  road,  and  this  rule  was  kept  in  force  during  the  strike  period. 
The  demand  for  coal  throughout  the  strike  resulted  in  the  greatest 
tax  upon  the  railroad  equipment  and  in  the  congestion  of  lines,  yards 
and  terminals.  The  mines  loading  by  tipple  and  by  track  connection 
received  far  less  than  their  usual  car  supply.  Under  those  and  other 
attendant  conditions,  defendant's  temporary  rule,  confining  its  com- 
paratively few  available  cars  to  mines  generally  in  operation,  where 
quick  loading  could  be  accomplished,  and  declining  to  permit  its 
sidings  or  switches  to  be  further  congested  by  loading  coal  from 
wagons,  not  only  by  complainant,  but  many  others  temporarily  en- 
gaged in  the  same  pursuit,  was  calculated  to  hasten  rather  than 
retard  the  movement  of  coal  for  public  use,  and  was  not  unreasonable 
or  unjust. 

3.  No  opinion  is  expressed  upon  the  point  whether  a  railroad  may,  under 
ordinary  conditions,  discriminate  in  furnishing  cars  as  between  the 
methods  of  loading  by  tipple  and  wagon,  or  whether  without  a  rule 
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it  may,  even  in  great  emergency,  discriminate  between  the  two 
classes  of  shipments,  and  the  decision  is  confined  to  the  particular 
situation  disclosed  by  the  record  in  this  proceeding. 

John  B.  Daish,  Waiter  Lyon  and  W.  A.  OriffUh,  of  Lyon, 
McKee  and  Mitchell  for  complainant 

Thomas  Patterson  and  Fransis  I,  Oowen,  for  defendant. 

Repoet  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

The  petition  sets  forth  that  the  complainant  is  shipper  of 
-coal  from  Irwin,  Jeannette  and  Marchand,  in  the  State  of 
Pennsylvania,  to  various  markets  in  other  States;  that  the  de- 
fendant is  a  common  carrier  subject  to  the  Act  to  regulate  com- 
merce ;  that  in  the  fall  of  1902  the  complainant  notified  defend- 
ant to  furnish  cars  for  such  shipments,  which  defendant  failed 
and  neglected  to  do  under  a  rule  to  furnish  no  cars  to  be  loaded 
from  wagons,  though  furnishing  cars  to  competitors  at  the  same 
time. 

Complainant  avers  that  he  can  load  cars  as  promptly  as  can 
be  done  from  tipples  at  sidings  without  interfering  with  defend- 
ant's traffic;  that  by  reason  of  said  failure  to  furnish  cars  to 
complainant  and  preferences  and  discriminations  in  favor  of 
<!5ompcting  shippers  complainant  was  subjected  to  damage 
through  loss  of  profits  and  injured  business,  and  this  through 
unreasonable  prejudice  and  disadvantage  in  violation  of  sec- 
tions 2  and  3  of  said  Act,  and  prays  an  order  that  the  defendant 
be  required  to  desist  from  such  violations  of  the  Act,  and  for 
reparation  for  the  damage  done. 

The  defendant,  answering,  alleges  complainant  is  not  a  regu- 
lar shipper  of  coal,  but  is  a  druggist;  that  the  shipments  made 
and  contemplated  were  very  few  in  number;  admits  that  it  is 
a  common  carrier  "subject  to  the  valid  and  constitutional  pro- 
visions of  the  Act";  that  demands  were  made  for  cars  which 
were  sometimes  complied  with.  It  avers  that  during  the  fall  of 
1002,  owing  to  the  anthracite  strike  and  activity  in  coal-using 
industries,  demand  for  bituminous  coal  became  so  great  this 
10  I.  C.  C.  Rep.— 41. 
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defendant  and  other  companies  found  it  impossible  to  fumisb 
cars  to  meet  requirements;  coal  advanced  to  a  high  figure  and 
complainant  with  others  at  various  points  purchased  rights 
from  farmers  to  dig  surface  coal,  hauled  it  to  some  siding  and 
loaded  it  by  hand  into  cars;  some  cars  were  so  furnished,  but 
realizing  injury  would  follow  increase  of  such  demand,  defend- 
ant discontinued  the  practice  and  refused  to  furnish  cars  to  be 
loaded  in  this  way,  but  denies  discrimination  or  unreasonable 
prejudice  or  that  it  furnished  competitors  of  complainant,  simi- 
larly situated,  cars  to  any  greater  extent  than  to  complainants 
It  admits  that  it  made  a  rule  that  no  cars  can  be  furnished 
for  coal  from  wagons,  but  insists  that  this  is  reasonable,  since 
cars  are  longer  detained  by  wagons  tlian  tipples,  and  sidings  so 
occupied  not  designed  for  such  use  means  increased  shifting 
and  delays. 

Facts. 

From  the  records  and  testimony  the  following  facts  bearing 
upon  the  issues  are  found : 

During  the  fall  and  winter  of  1902  and  1903  the  strike  in 
the  anthracite  coal  region  of  Pennsylvania  created  an  unpre- 
cedented demand  for  bituminous  coal  in  Eastern  markets,  and 
abnormally  high  prices  prevailed. 

These  conditions  led  the  complainant,  a  druggist  at  Irwin, 
Pa.,  to  attempt  the  purchase  and  sale  of  the  product  of  what 
were  known  as  surface  or  farm  or  country  mines,  situated 
usuallv  a  mile  or  more  from  the  line  of  the  railroad  and  not 
operated  on  account  of  comparative  disadvantages,  except  for 
possible  local  demand. 

To  this  end  he  engaged  to  purchase  from  the  owners,  the 
surplus  product  above  each  local  demand  as  certain  mines  might 
be  capable  of  producing  near  the  stations  of  Irwin,  Jeannette, 
Marchand  and  Johnstown. 

He  also  arranged  with  farmers  in  the  neighborhood  of  these 
mines  whose  teams  were  idle  in  the  winter  months  to  haul  such 
coal  as  might  be  disposed  of  from  the  mines  to  the  railroad  and 
load  it  on  cars  to  be  furnished  by  himself  as  occasion  demanded. 

He  then  made  demand  on  the  agent  of  the  defendant  to  sup- 
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ply  at  the  respective  stations  the  necessary  cars  for  such  ship- 
ments to  be  loaded  on  sidings  from  wagons. 

Under  normal  conditions  this  method  of  supplying  coal  from 
distant  mines  for  shipment  aflForded  no  profits ;  the  mines  were 
not  operated  for  railroad  shipments,  and  there  was  no  rule  of 
the  company  governing  the  furnishing  of  cars  for  that  purpose. 

The  first  agent  of  defendant  company  approached  by  com- 
plainant announced  that  cars  would  be  supplied,  but  the  follow- 
ing day  the  agent  at  another  point  said  he  had  an  order  to  place 
no  cars  for  loading  from  wagons,  and  on  the  same  day  the  first 
agent  said  he  was  in  receipt  of  the  same  order. 

Complainant  made  many  demands  on  various  agents  of  the 
.company  and  was  furnished  several  cars  in  the  month  of 
November,  1902,  although  in  that  month  the  following  order 
was  issued  by  defendant  forbidding  the  furnishing  of  cars  for 
coal  except  to  shippers  owning  their  own  sidings  and  tipples : 

"November  17,  1902. 

"Our  attention  has  been  called  to  the  fact  that  bituminous 
coal  is  being  loaded  at  various  points  which  is  hauled  in  wagons 
from  mines  which  have  no  track  connection  with  us.  We  do  not 
feel  that  we  are  under  any  obligations  to  furnish  cars  for  this 
business,  particularly  in  view  of  the  fact  that  we  are  unable  to 
supply  our  legitimate  shippers  having  track  connections  with 
our  road ;  and  I  will  be  glad  if  you  will  instruct  your  superin- 
tendents to  place  such  cars  as  we  have  available  for  the  ship- 
ment of  coal  only  at  mines  having  track  connections  with  us." 

Later,  on  December  30,  an  order  modifying  this  rule  was 
published,  but  instructing  the  agent  "if  it  is  ascertained  that 
this  coal  is  being  bought  by  speculators  for  the  purpose  of  ship- 
ping to  tidewater  or  other  Eastern  points,  such  shipments  should 
not  be  allowed  to  interfere  with  the  car  supply  of  our  legiti- 
mate shippers." 

In  that  time  some  cars  had  been  furnished  at  various  stations 
for  loading  with  wagons,  the  Badic  Brick  Company,  under  a 
special  order,  being  permitted  to  load  with  coal  on  its  own  sid- 
ings cars  it  had  emptied  of  stone,  which  coal  was  to  be  sent  to 
its  own  quarries. 

It  has  long  been  the  practice  of  the  defendant  company  to 
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furnish  for  the  various  divisions  of  its  line  printed  elaborate 
folio  tables  in  blank  for  returns,  showing  each  mine  worked 
upon  the  division  by  name,  the  daily  capacity  of  each  mine  in 
cars,  the  percentage  of  cars  available  for  distribution  to  which 
each  mine  was  entitled.  Private  cars  and  company  cars  were 
not  included  in  tliese  tables  of  distribution,  nor  were  any  farm 
mines  listed,  as  prior  to  this  period  none  could  be  profitably 
worked. 

When  an  operator  desired  to  open  a  mine  along  the  line  of 
the  railroad  he  made  application  on  blanks  provided  for  the 
purpose  for  the  building  of  a  siding,  erecting  a  tipple  whi<Ji 
might,  like  a  dwelling  house,  range  among  the  thousands  as  to 
price,  and  applied  for  cars  to  be  furnished,  the  proportion  he 
was  to  receive  being  determined  by  the  officials  of  the  road  after 
tests,  as  to  capacity  and  scales,  apparently  satisfactory  to  both 
the  road  and  the  operators;  and  thereafter  was  listed  among 
the  operated  mines  as  entitled  to  a  certain  percentage  in  the 
daily  distribution  of  empties  for  shipment 

Wagons  could  haul  about  37^/^  bushels  to  the  load — one  and 
one  third  long  tons.  One  witness  said  a  60,000  lb.  car  would 
require  about  eight  or  ten  wagon  loads  to  fill,  but  the  state- 
ment must  have  been  careless  because  the  testimony  of  the 
complainant  would  indicate  it  required  in  the  neighborhood  of 
double  that  number  of  wagon  loads  for  each  car  of  60,000  lbs. 
capacity. 

The  haul  from  the  country  mines  was  one  and  a  half  miles 
or  more,  and  at  one  point  the  testimony  was  that  a  car  could  be 
loaded  in  one  and  a  half  hours  or  a  half  dozen  cars  loaded  in  a 
day. 

From  October  to  February  tlicre  were  ordered  by  the  vari- 
ous mines,  including  cars  required  by  defendant  company  for 
coal  intended  for  its  use,  an  average  of  above  3,000  cars  per 
day,  and  a  shortage  reported  of  an  average  of  above  2,000  cars 
per  day;  that  is,  not  much  above  one-third  of  the  cars  ordered 
by  tlic  mines  regularly  in  operation  along  the  line  of  the  road 
were  furnished  in  that  period,  and  there  was  a  shortage  as  well 
in  the  cars  ordered  for  coal  for  the  use  of  the  company. 

In  November  the  complainant  received  five  cars,  two  about 
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the  12th,  and  one  each  on  the  18th,  24th  and  25th.  In  Janu- 
ary he  received  one  each  about  the  10th,  19th  and  28th.  One 
of  these  cars,  consigned  to  South  Amboy,  was  held  after  loading 
and  complainant  notified  of  an  embargo  on  South  Amboy  where- 
upon he  shipped  it  to  New  Trenton,  N.  J. 

Complainant  erected  at  Irwin  a  platform  at  a  cost  of  about 
$75  to  facilitate  the  loading  of  cars  from  which  he  shipped 
about  one  hundred  tons  and  about  88  tons  still  remained  on  the 
platform  at  the  date  of  the  hearing. 

The  claim  for  reparation  is  based  on  the  estimated  output 
of  the  various  country  mines  named.  On  this  subject  he  ac- 
cepted the  statements  of  the  owners  of  the  farms.  The  miners 
necessary  to  such  production  were  never  engaged,  the  coal  was 
not  mined,  the  teams  were  not  engaged  for  the  delivery  of  the 
capacity  claimed,  as  this  would  have  been  idle  without  the  cars 
to  make  the  shipments;  nor  was  complainant  liable  on  any 
contracts  beyond  the  amounts  for  coal  actually  delivered. 

Conclusions. 

The  relations  of  the  railroad  to  the  public  are  well  defined 
by  legislation  and  a  long  line  of  judicial  opinions,  and  these 
entail  upon  carriers  fair  and  equal  treatment  to  all  patrons, 
both  as  to  rates  and  facilities.  The  power  of  the  carrier  by 
favoritism  to  upbuild  an  industry  or  individual,  or  to  destroy 
another  by  unlawful  discrimination,  is  too  deadly  to  permit  its 
unbridled  exercise,  and  license  in  this  regard  is  being  con- 
stantly curtailed. 

That  the  complainant  is  a  druggist,  instead  of  a  so-called 
legitimate  operator,  does  not  in  the  least  abridge  his  right  to 
enter  the  field  of  competition  with  those  who  possibly  followed 
some  other  calling  before  they  were  coal  operators.  That  he 
unloaded  cars  from  wagons  is  not  of  itself  a  bar  to  his  right  to 
ship,  else  would  a  great  bulk  of  our  commerce  suffer  eclipse, 
since  much  of  it  is  hauled  in  that  way. 

It  is  true  the  complainant  was  entirely  within  his  rights  in 
engaging  in  the  business  of  coal  brokerage,  and  when  tendering 
freight  for  transportation  was  entitled  to  be  furnished  the  same 
facilities  as  other  shippers  under  like  conditions. 
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This  Commission  and  the  courts  have  recognized  the  right 
of  the  carriers  to  establish  reasonable  rules  and  regulations; 
but  when  so  made  they  are  to  be  enforced  in  such  manner  as  to 
do  no  injustice — ^with  such  impartiality  as  to  carry  no  unjust 
discriminations  against  individuals,  localities  or  traffic. 

One  important  element,  which  entirely  revolutionized  the 
normal  circumstances  and  conditions  of  the  local  coal  traffic, 
enters  into  this  case.  The  great  anthracite  coal  strike,  with  its 
resulting  extraordinary  demand  for  bituminous  coal,  brought 
about  the  almost  unprecedented  prices  for  this  other  fuel,  that 
made  profits  possible  on  the  working  of  mines  far  removed 
from  the  railway  line,  and  it  was  this  temporary  condition 
which  tempted  the  complainant  and  others  to  embark  in  the  en- 
terprise of  exploiting  these  mines,  handicapped  as  they  are 
under  normal  trade  conditions  by  the  superior  and  more 
economical  methods  of  loading  with  tipples  on  sidings  along  the 
roadway. 

But  the  demand  for  coal,  which  raised  its  price,  at  the  same 
time  created  such  a  demand  for  cars  as  to  cripple  the  railroad 
lines  in  the  East,  and  brought  about  such  a  congestion  of  freight 
as  almost  to  paralyze  transportation.  Everywhere  coal  lines 
and  yards  were  crowded  with  cars;  motive  power  was  inade- 
quate, and  car  shortage  increased.  Under  these  conditions  the 
great  railway  systems  penetrating  the  Eastern  bituminous  coal 
fields  found  it  necessary  to  publish  notices  laying  an  embargo 
on  the  receiving  and  transporting  of  many  kinds  of  freight  to 
many  points,  which  resulted  in  embarrassment  and  expense  to 
shippers  and  receivers  of  the  forbidden  traffic,  but  which  action 
was  approved  by  the  public  and  the  authorities  as  warranted 
by  extraordinary  conditions,  that  demanded  heroic  measures 
to  avoid  congestion  of  freight,  hasten  the  handling  of  the  coal, 
and  relieve  the  great  distress  of  the  public  that  grew  out  of  the 
lack  of  domestic  and  manufacturing  fuel. 

The  extraordinary  high  price  of  coal  was  brought  about  in 
part  by  the  inability  of  the  bituminous  carrying  lines  to  furnish 
and  haul  cars  for  its  transportation.  One  of  the  reasons  induc- 
ing complainant  to  undertake  the  handling  of  coal  from  coun- 
try mines  not  otherwise  profitable,  was  the  very  fact  that  the 

10  I.  C.  C.  Rep. 


THOMPSON   V.   PENNSYLVANIA  E.   CO.  647 

railroad  was  unable  to  furnish  any  of  its  patrons  with  the  num- 
ber of  cars  demanded.  It  does  not  appear  that  the  operated 
mines  along  its  line  were  given  much  above  one-third  of  the 
cars  ordered,  nor  within  from  25  to  50  per  cent  of  their  capacity 
of  production.  The  road  was  threatened  with  litigation  by  the 
operators  already  suffering  from  shortage,  if  the  demands  of 
individual  shippers  were  supplied,  which  it  was  said  "would 
have  crowded  out  all  other  freight" 

Some  rule  controlling  the  distribution  of  cars  available  was 
a  necessity.  The  tipples  could  load  a  car  in  from  2  to  15 
minutes  on  their  own  sidings,  sometimes  in  train  loads,  dropped 
by  gravity  into  position  and  by  gravity  out  on  the  line,  under 
such  favorable  conditions  by  reason  of  the  expensive  facilities, 
as  to  lead  one  of  the  officials  to  declare  that  it  favored  the  move- 
ment of  coal  by  50  per  cent  over  wagon  loading  cars,  which 
required  to  be  placed  on  sidings  and  drilled  into  trains. 

We  are  not  called  upon  to  decide  whether  railroads  may,  in 
the  ordinary  course  of  their  dealings  with  shippers,  discrim- 
inate between  tipple  and  wagon  loading  cars,  as  in  the  Harp 
Oase  (118  Fed.  169);  or  whether,  without  a  rule,  they  may 
in  an  emergency  like  that  of  the  great  coal  strike  and  sub- 
sequent car  famine  discriminate  between  competing  individ- 
uals under  like  conditions  by  furnishing  some  and  denying 
others,  as  in  the  Glade  Coal  Company  Case  recently  decided 
by  the  Commission  (10  I.  C.  C.  Kep.  226).  But  this  point  is 
clear,  that  under  such  conditions  as  prevailed  during  the  period 
under  consideration,  with  the  public  clamoring  for  fuel,  with 
a  supply  of  cars  far  below  the  demands  from  constant  patrons, 
with  a  freight  congestion  that  taxed  the  motive  power  to  its 
limit,  the  defendant  was  justified  in  establishing  a  rule  for 
that  emergency  which,  justly  enforced,  was  calculated  to  hasten 
the  movement  of  this  great  staple  and  relieve  the  distress  of 
a  burdened  public. 

Under  these  conditions  we  do  not  feel  justified  in  condemn- 
ing a  rule  to  continue  to  supply  the  mines  in  operation  with 
such  cars — all  too  few — as  were  available  for  distribution, 
moved  thereto,  not  by  the  embarrassment  of  furnishing  a  car  to 
the  complainant  whose  facilities  seem  to  have  been  better  than 
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the  average,  but  by  the  threatened  flood  of  demands  from  indi- 
viduals along  the  line  less  favorably  equipped  that  would  take 
up  its  whole  supply  of  ears,  fill  the  sidings,  and  reduce  the 
amount  of  coal  handled. 

The  evidence  showed  that  cars  to  the  extent  of  50  or  80  per 
cent  of  the  capacity  of  the  mines  were  distributed  in  the  period 
imdcr  consideration,  and  this  included  individual  or  company 
owned  cars,  foreign  cars  and  cars  belonging  to  the  railroad 
company.  Xo  record  was  kept  of  individual  demands  for  cars^ 
though  the  trainmaster  testified  that  if  all  wagon  shippers  had 
been  given  all  demanded  it  would  have  crowded  out  all  other 
freight — even  warehouse  sidings — and  would  have  diminished 
shipments  east. 

Some  regulations  regarding  the  distribution  of  cars  were 
imperative.  The  mines  in  operation  along  the  line  of  the  road 
were  embarrassed  by  the  unavoidable  shortage  and  were  loud 
in  their  protests  and  threats  of  suits  against  an  aggravation 
of  that  shortage  by  the  transfer  of  their  agreed  percentage  for 
tlie  wagon  loading  of  coal  to  be  hauled  from  a  mile  and  a  half 
to  three  miles,  with  a  possible  result  of  closing  their  ovra 
mines.  The  defendant  was  harassed  by  its  inability  to  fur- 
nish cars  or  relieve  the  congestion,  and  in  desperation  had  even 
declared  embargoes  against  certain  localities  and  traffic. 

The  complainant  introduced  testimony  to  show  that  his 
handling  of  cars  would  not  delay  shipments,  but  this  emergency 
period  the  defendant  company  had  to  take  into  consideration  the 
delays  and  dangers  and  expense  of  complying  not  only  with  com- 
plainant's demands  but  what  would  be  the  result  of  complying 
with  all  individual  demands.  One  witness  declared  his  opinion 
tliat  tipple  loading  in  train  loads  facilitated  the  movement  of 
coal  50  per  cent  and  defendant's  superintendent  said  the  move- 
ment from  the  tipple  mines  was  "very  much  quicker." 

As  to  the  alleged  discriminations  in  favor  of  competitive 
wagon  shippers,  the  evidence  does  not  establish  any  intentional 
wrong  to  complainant  by  any  undue  preference  for  any  other 
individual  country  mine  consignor.  Some  cars  were  secured 
by  other  wagon  shippers  as  well  as  complainant,  but  none  seem 
to  have  been  regularly  supplied  and  the  freight  trainmaster 
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testified:  "We  did  our  best  to  comply  with  the  orders."  At 
least  some  of  the  ears  so  used  for  shipping  wagon  loaded  coal 
were  secured  by  individuals  unloading  cars  in  use,  without 
authority  and  in  some  instances  shipping  them  in  with  small 
quantities  of  freight  for  that  purpose. 

Under  all  the  circumstances,  such  a  rule  as  the  one  under 
consideration  does  not  seem  unreasonable.  An  emergency  had 
arisen  under  which  the  shortage  of  cars  already  pressed  hard 
upon  established  industries.  The  regulation  temporarily 
adopted  seemed  best  calculated  to  relieve  the  situation,  to  has- 
ten the  delivery  of  coal,  and  give  the  best  service  to  the  public 
and  tlie  operating  mines,  both  already  suffering  from  the  ina- 
bility of  defendant  to  provide  the  extraordinary  facilities  de- 
manded by  the  abnormal  conditions.  The  complaint  must  be 
dismissed. 
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No.  702. 

THE  CANNOX  FALLS  FARMERS'  ELEVATOR  COM- 
PANY 

V. 

THE  CHICAGO  GREAT  WESTERN  RAILWAY  COM- 
PANY AND  THE  CHICAGO,  MILWAUKEE  &  ST. 
PAUL  RAILWAY  COMPANY. 


Decided  March  25,  1905. 


1.  A  ruling  that  an  antecedent  haul  to  one  locality  and  no  previous  trans- 

portation to  a  competinjT  locality  constitute  justification  for  a  lower 
charj?e  from  the  former  to  a  common  market,  would  be  in  effect  to  ap- 
prove the  equalization  of  natural  advantages  and  disadvantages  as  be- 
tween localities,  and  such  equalization  is  not  sanctioned  by  the  Act  to 
regulate  commerce. 

2.  With  competition  for  the  carriage  of  grain  to  and  via  Duluth  and 
other  northern  lake  ports,  rates  of  10  cents  on  wheat  and  7%  cents  on 
other  grain  from  Minneapolis  to  Chicago  are  as  high  as  can  be  ob- 
tained by  the  all-rail  lines  between  those  points,  and  competition  by 
linos  other  than  the  defendants  from  Minneapolis  to  Elast  St.  Louis 
has  iixed  the  rate  by  all  linos  at  10  cents  per  100  pounds,  and  this 
also  controls  the  rate  to  Louisville.  The  rates  from  Cannon  Falls,  a 
point  in  Minnesota  4S  miles  from  Minneapolis,  to  Chicago,  East  St. 
Ix)ui8  and  Tx)uisville,  are  also  competitive  rates,  and  in  its  competi- 
tion with  Minneapolis  Cannon  Falls  is  entitled  to  as  low  rates  to 
common  points  as  the  difference  in  conditions  will  permit.  In  view, 
however,  of  the  desirability  of  keeping  open  the  Minneapolis  market 
to  ('nnnon  Falls  grain,  the  short  distance  between  those  points,  and 
the  low  rate  from  Minneapolis  forced  by  competition,  it  is  apparently 
not  unjust  that  the  grain  rate  from  Cannon  Falls  should  be  as  bigh 
ns  the  local  rate  to  Minneapolis  plus  a  7%  cent  rate  therefrom  to 
Chicago,  provided  the  Caimon  Falls  dealer  is  not  thereby  subjected  to 
disadvantage  as  compared  with  the  Minneapolis  grain  dealer. 

3.  Under  present  rate  conditions  the  Cannon  Falls  shipper  is  sttbjecte«l 

to  disadvantage  as  follows: 

First:     The  combination  of  rates  on  rye  and  other  coarse  fn^in 
from  Cannon  Falls  to  Minneapolis  and  Minneapolis  to  Chicago  is  V^ 
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cent  less  than  the  straight  rate  from  Cannon  Falls  to  Chicago,  and 
this  is  without  justification. 

Second:  The  favorable  location  of  Cannon  Falls  with  reference  to 
Minneapolis  and  Duluth  and  the  competitive  advantage  to  which  the 
Cannon  Falls  dealer  is  entitled  by  reason  of  the  route  via  Duluth, 
are  neutralized  to  an  extent  bj  manipulation  of  billing  at  Minneapolis 
whereby  Cannon  Falls  grain  sold  in  Minneapolis  can  be  reconsigned  to 
Duluth  under  a  substituted  billing  and  the  balance  of  a  through  rate, 
resulting  in  a  less  total  charge  from  Cannon  Falls  to  Duluth  than  the 
charge  on  a  through  shipment  from  Cannon  Falls  to  Duluth. 

Third:  The  rate  on  rye,  barley  and  other  coarse  grain  from  Can- 
non Falls  to  Louisville  or  East  St.  Louis  is  wrongfully  higher  than 
the  rate  on  wheat  between  the  same  pcints. 

W.  J,  Donahower  for  complainant. 
Frank  B.  Kellogg  for  defendants. 

Report  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

This  complaint,  brought  in  the  name  of  the  Cannon  Falls 
Fanners'  Elevator  Company,  was  submitted  by  the  Railroad 
and  Warehouse  Commission  of  Minnesota,  which  has  also  un- 
dertaken the  conduct  of  the  proceeding  on  behalf  of  complain- 
ant and  has  been  represented  upon  the  hearing  and  in  argu- 
ment by  the  Attorney-Gleneral  of  that  State.  In  the  complaint 
imlawful  prejudice  and  disadvantage  are  alleged  to  result  from 
the  defendants'  adjustment  of  rates  on  grain  from  Cannon  Falls 
and  Minneapolis,  Minn.,  to  Chicago,  111.,  and  on  rye  from  the 
same  points  to  Louisville,  Ky. ;  and  this  is  denied  by  defendants. 

The  complainant,  a  corporation,  is  engaged  in  the  purchase 
and  sale  of  grain  at  Cannon  Falls,  Minn.,  and  the  shipment  of 
such  grain  therefrom  to  Minneapolis,  Chicago,  Louisville  and 
other  points. 

Cannon  Falls  is  on  a  branch  line  of  each  defendant  On  the 
Chicago,  Milwaukee  &  St  Paul  the  Cannon  Falls  branch  leads 
from  Cannon  Junction,  near  Red  Wing,  on  the  River  Division, 
to  ^orthfield,  on  the  Iowa  &  Minnesota  Division.  The  Iowa  & 
]\rinnesota  Division  and  the  River  Division  both  lead  to  Minne- 
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apolis.  The  distance  from  Cannon  Falls  east  to  Cannon  Junc- 
tion is  17  miles,  and  from  Cannon  Junction  northwest  to 
Minneapolis  47  miles^  making  a  total  distance  of  64  miles  from. 
Cannon  Falls  to  Minneapolis  via  the  River  Division.  The  dis- 
tance from  Cannon  Falls  west  to  Northfield  is  15  miles^  and 
from  ]!^orthfield  north  to  Minneapolis  43  miles,  or  a  total  of 
58  miles.  Traffic  from  Cannon  Falls  to  Chicago  may  go  via 
either  of  the  divisions  above  named,  but  it  is  understood  that 
grain  shipments  usually  take  the  shorter  route  via  the  River 
Division.  The  distance  to  Chicago  (River  Division)  is  420 
miles  from  Minneapolis  and  390  miles  from  Cannon  Falls. 

On  the  Chicago  Great  Western,  Cannon  Falls  is  intermediate 
between  Red  Wing  and  Randolph.  It  is  6  miles  east  of  Ran* 
dolph  and  21  miles  west  of  Red  W^ing.  From  Randolph  the 
main  line  runs  northerly  to  Minneapolis  42  miles.  This  gives 
a  total  distance  of  48  miles  by  this  line  from  Cannon  Falls  to* 
Minneapolis.  The  distance  from  Minneapolis  to  Chicago  i«f 
430  miles,  and  from  Cannon  Falls  to  Chicago  394  miles.  The 
mileage  from  Cannon  Falls  to  Chicago  is  therefore  4  miles 
greater,  and  from  Minneapolis  10  miles  greater,  by  the  Great 
Western,  while  from  Cannon  Falls  to  jMinneapolis  it  is  10 
miles  less.  It  should  also  be  obsen^ed  that  Cannon  Falls  is 
not  on  any  direct  or  main  line  between  Minneapolis  and  Chicago^ 
or  between  ilinneapolis  and  St  Louis,  Louisville  and  other 
large  markets. 

The  rates  per  100  pounds  directly  involved  are:  a  rate  of  15 
cents  on  grain  from  Cannon  Falls  to  Chicago;  a  rate  of  7V^ 
cents  on  grain,  other  than  wheat,  from  Minneapolis  to  Chicago ; 
a  rate  of  7  cents  on  rye,  barley  and  other  coarse  grain,  and  a 
rate  of  8  a^nts  on  wheat,  from  Cannon  Falls  to  Minneapolis ;  a 
rate  of  21  cents  on  rye  from  Cannon  Falls  to  Louisville;  and 
a  rate  of  14  cents  on  rye  from  Minneapolis  to  Louisville.  The 
rate  on  wheat  from  ^Minneapolis  to  Chicago  is  10  cents.  The 
rates  mentioned  are  all  per  hundred  pounds  in  carload  lots. 

Besides  the  7y^  cent  rate  on  grain  other  than  wheat,  and  the- 
10  cent  rate  on  wheat  from  Minneapolis  to  Chicago,  there  is 
a  local  rate  of  12Vi>  cents  on  all  grain  between  these  points, 
but  in  practice  only  the  7^2  cent  and  the  10  cent  rates,  which 

10  L  C.  C.  Ref. 


CANNON  FALLS  FAEMEKs'  ELEV.  CO.  V.  C.  G.  W.  E.  CO.  ct  ol.       653 

are  called  proportional  rates,  are  used.  On  the  River  Division 
of  the  Chicago,  Milwaukee  &  St  Paul  the  local  rate  is  12^ 
cents,  the  same  as  from  Minneapolis,  but  from  points  on  its 
line  to  Chicago  via  the  Iowa  &  Minnesota  Division,  and  from 
jjoints  on  the  direct  line  of  the  Chicago  Great  Western  to 
(Chicago,  a  higher  rate  of  15  cents  to  Chicago  is  charged.  Still 
higher  rates  are  in  force  to  Chicago  from  points  on  the  lateral 
lines  of  each  company.  This  adjustment  of  rates  from  Min- 
neapolis and  intermediate  points  on  the  various  lines  to  Chicago 
is  based  principally  upon  the  following  conditions :  Competition 
via  Duluth  and  other  northern  lake  ports;  that  no  grain  origi- 
nates at  Minneapolis ;  that  grain  does  originate  at  Cannon  Falls 
and  other  shipping  points  in  that  section,  and  that  practically 
none  is  shipped  in  to  such  points  for  reshipment  in  the  form  of 
grain.  The  rate  into  Minneapolis  added  to  the  proportional 
rate  out  to  Chicago  is  in  no  case  less  than  the  rate  to  Chicago 
from  any  point  intermediate  between  Minneapolis  and  Chicago. 
Some  exceptions  exist  as  to  points  near  Minneapolis,  where  the 
rate  to  Minneapolis  plus  the  rate  of  7^/2  cents  from  that  point 
to  Chicago  gives  a  total  rate  from  %  cent  to  2%  cents  less 
than  the  direct  rate  from  the  point  of  origin  to  Chicago.  An 
instance  of  this  kind  is  the  rate  on  rye  and  other  grain,  except 
wheat,  from  Cannon  Falls,  which  by  combination  on  Min- 
neapolis is  Yo  cent  less  than  the  direct  rate  to  Chicago.  The 
15  cent  rate  from  Cannon  Falls  to  Chicago  is  claimed  by  de- 
fendants to  be  a  reasonable  charge  for  the  transportation,  and 
no  direct  testimony  to  the  contrary  has  been  submitted. 

The  proportional  rate  of  T^/^  cents  from  Minneapolis  to 
Chicago  is  forced  by  the  competition  of  lines  leading  to  Duluth 
and  other  lake  ports  and  the  competition  of  lake  lines  to  Chicago, 
Buffalo  and  other  eastern  points ;  and  even  with  that  low  rate 
in  effect  on  the  all-rail  lines  the  bulk  of  the  grain  goes  via  rail  to 
northern  lake  ports  and  the  lakes  to  destination.  While  not 
distinctly  shown  in  this  record,  the  Commission  understands 
from  frequent  investigation  that  the  rate  to  and  via  Chicago 
and  the  lakes  to  the  east,  say  Buffalo,  must  meet  the  rate  via 
Duluth  and  the  lakes;  and  of  course  the  all-rail  lines  via 
Chicago,  as  well  as  to  Chicago,  must  adjust  their  rates  with 
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reference  to  those  in  effect  by  rail  and  lake.  It  also  results 
that  rates  from  all  points  of  shipment,  including  Cannon  Falls^ 
to  Chicago  are  affected  by  the  rates  to  and  via  Duluth.  The 
Railroad  and  Warehouse  Commission  of  Minnesota  has  exer- 
cised its  authority  over  the  rates  from  Minnesota  points  to 
Minneapolis  and  Duluth.  The  result  of  that  action  and  of  the 
rates  fixed  by  the  carriers,  by  voluntary  action  or  otherwisei. 
on  interstate  hauls  to  Chicago,  is  such  that  in  numerous  in- 
stances the  combined  rates  from  Minnesota  points  to  Minne- 
apolis and  from  Minneapolis  to  Chicago  are  as  low  as  the 
direct  rate  to  Chicago.  The  defendant  and  other  railway  com- 
panies are  also  interested  in  maintaining  the  competition  of  the 
Minneapolis  market,  and  it  is  not  intended  to  find  that  the 
result  above  stated  is  due  entirely  to  the  action  of  the  Minnesota 
Commission.  In  some  cases,  of  which  the  above-cited  rate  from' 
Cannon  Falls  is  an  example,  the  combination  on  Minneapolis 
is  less  than  the  direct  rate  to  Chicago. 

Much  grain  is  bought  at  Minneapolis  in  the  winter  months 
and  stored  for  shipment  during  the  season  of  navigation,  and 
it  appears  that  in  all  seasons  grain  is  bought  and  sold  in  Min- 
neapolis upon  the  basis  of  rail  and  lake  transportation  charges* 

North  of  a  line  drawn  northwesterly  from  Minneapolis  to 
or  near  Breckenridge,  ilinn.,  the  rates  on  grain  from  all  pro- 
ducing points  to  Jlinneapolis  and  Duluth  are  the  same.  From 
points  south  of  that  line  and  from  points  on  lines  in  South 
Dakota  they  are  lower  to  Minneapolis  than  to  Duluth.  Grain 
from  that  region  may  be  shipped  to  Minneapolis  at  the  local 
rate  and  tlien  the  same  or  other  grain  reshipped  from  Minne- 
apolis to  Duluth  at  the  balance  of  the  through  rate.  Such 
balances  of  through  rates  appear  to  range  from  2  to  5  cents. 
In  the  testimony  they  are  said  to  average  from  3  to  4  cents. 
The  local  rate  between  ^linneapolis  and  Duluth  is  7^4  cents^ 
but  this  rate  is  never  used.  A  proportional  rate  of  5  cents  is 
applied  instead  on  all  grain  not  shipped  on  the  balance  of  a 
through  rate.  Tlie  balance  of  the  through  rate  from  many 
points  equals  the  5  cent  proportional.  From  points  on  the  line 
of  the  Chicago  Great  Western  in  ilinnesota  it  appears  from 
tariffs  on  file  tliat  the  through  rate  in  all  cases  equals  the  local 
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to  Minneapolis  and  the  5  cent  proportional  to  Duluth.  The 
defendants  are  not  the  only  carriers  of  grain  to  Minneapolis, 
and  the  Chicago  Great  Western  has  no  line  from  Minneapolis 
to  Duluth.  The  Chicago,  Milwaukee  &  St  Paul  does,  how- 
ever, participate  in  this  reconsigned  grain  traffic  between  Min- 
neapolis and  Duluth. 

Minneapolis,  as  the  largest  milling  center  in  the  United 
States,  consumes  large  quantities  of  grain.  This  tends  greatly 
to  the  accumulation  of  expense  bills,  and  therefore  it  is  entirely 
practicable,  by  substitution  of  billing,  to  secure  lower  through 
rates  on  grain  reconsigned  from  that  point  to  Duluth  than  the 
established  tariff  rate  on  a  through  shipment  from  the  actual 
point  of  origin.  In  other  words,  grain  from  Cannon  Falls  sold 
in  Minneapolis  may,  by  the  use  of  billing  from  a  more  distant 
point  of  shipment,  be  carried  from  Minneapolis  on  a  3  cent 
balance  of  a  through  rate  instead  of  the  5  cent  proportional 
applying  on  Cannon  Falls  grain  from  Minneapolis  to  Duluth, 
thereby  reducing  the  established  charge  2  cents  per  100  pounds. 
For  example,  a  through  shipment  of  rye  from  Cannon  Falls 
to  Duluth  takes  a  rate  of  12  cents,  based  upon  7  cents  to  Min- 
neapolis and  5  cents  from  Minneapolis,  whereas  if  Cannon  Falls 
rye  is  reconsigned  at  Minneapolis  under  the  balance  of  a  through 
rate,  as  above  indicated,  the  total  charge  from  Cannon  Falls 
to  Duluth  is  only  10  cents.  To  that  extent  the  Cannon  Falls 
shipper  is  prejudiced  and  the  Minneapolis  dealer  is  favored  in 
reaching  eastern  markets  via  Duluth.  The  Cannon  Falls  ship- 
per is  also  deprived  of  whatever  effect  a  10  cent  rate  to  Duluth 
would  have,  if  in  force,  upon  his  direct  rate  from  Cannon  Falls 
to  Chicago.  The  same  situation  results  at  all  points  from  which 
grain  can  be  carried  to  Minneapolis  and  there  reconsigned  under 
substituted  billing  at  a  balance  of  a  through  rate  less  than  the 
actual  charge  on  a  through  shipment  from  such  point  to  Duluth. 

There  is  no  provision  in  the  tariffs  of  roads  to  Minneapolis 
and  from  that  city  to  Duluth  which  authorizes  the  practice 
of  applying  the  balance  of  a  through  rate,  and  if  there  were  it 
would  apparently  be  impracticable  to  prevent  the  substitution  of 
billing  and  the  resulting  application  of  a  low  balance  of  a 
through  rate  to  grain  which  would  otherwise  take  the  5  cent 
10  I.  C.  C.  Rep. 
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proportional  charge.  Any  grain  shipped  to  Minneapolis  and 
there  put  upon  the  market  becomes  Minneapolis  grain,  and  for 
reshipment  it  stands  upon  the  same  footing  as  other  grain 
brought  to  Minneapolis,  including  that  originating  in  the  Can- 
non Falls  district,  from  which  the  rate  to  Duluth  is  as  Ligh 
as  the  local  rate  to  Minneapolis  plus  the  6  cent  proportional 
to  Duluth. 

While  a  large  part  of  the  grain  carried  to  Duluth  under 
through  rates  via  Minneapolis  and  reconsigned  therefrom  on 
the  balance  of  a  through  rate  originates  in  Minnesota,  and  the 
transportation  to  Duluth  is  tlierefore  wholly  within  Minnesota, 
that  part  which  originates  beyond  the  western  boundary  of 
Minnesota  is  interstate  traffic. 

Market  and  transportation  conditions  have  frequently  heen 
such  as  to  result  in  prices  for  grain  at  Minneapolis  which 
exceeded  the  prices  on  the  same  day  in  the  much  more  distant 
Chicago  market,  and  the  prices  at  Chicago,  when  higher  than 
at  Minneapolis,  have  not  for  some  years  been  as  much  higher 
as  the  difference  in  transportation  charges  to  those  cities.  This 
tends,  of  course,  to  draw  quantities  of  grain  to  Minnei^>olis 
which  might  otherwise  be  sent  direct  to  Chicago  and  eastern 
destinations. 

The  district  around  Cannon  Falls  is  largely  devoted  to  the 
jproductiou  of  rye  and  barley,  and  the  complainant  is  chiefly 
interested  in  the  rates  on  tliose  grains.  A  large  part  of  the 
rye  and  barley  handled  by  complainant  is  shipped  to  the  Louis* 
ville  market  and  other  grain  distilling  points  in  Kentucky  and 
Ohio.  The  rate  on  rye  and  barley  from  Minneapolis  to  Louis- 
ville is  14  cents,  and  from  Cannon  Falls  to  Louisville  21  cents. 
The  proportion  of  these  rates  to  the  line  south  of  Chicago  is 
40  per  cent  of  the  through  rate,  provided  that  the  line  north 
shall  not  have  more  than  its  rate  to  Chicago.  The  proportion 
received  by  the  line  south  of  Chicago  is  61/^  cents  on  Minne- 
apolis slii]Miionts,  which  leaves  to  the  line  north  the  7^  cent 
rate  to  Chicago.  On  shii)mcnts  from  Cannon  Falls  the  line 
south  of  Chicago  receives  9  cents,  which  is  determined  by  de- 
ducting 1  cent  for  the  Louisville  Bridge  and  adding  thereto  40 
per  cent  of  the  remainder.     The  local  rate  from  Chicago  to 
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Louisville  is  11  cents.  The  rate  from  Cannon  Falls  and  also 
from  other  points  in  the  Cannon  Falls  district  to  East  St  Louis 
is  17  cents,  which  is  equal  to  the  combination  of  the  7  cent  rate 
to  Minneapolis  and  a  10  cent  rate  in  effect  from  Minneapolis 
to  East  St  Louis.  The  Burlington  system  and  other  lines 
have  direct  routes  from  Minneapolis  to  East  St  Louis,  and 
•competition  has  forced  a  rate  between  those  points  only  2% 
cents  above  the  rate  from  Minneapolis  to  Chicago.  From  East 
St  Louis  to  Louisville  the  rate  on  all  grain  is  4  cents.  The 
rate  of  10  cents  applies  on  all  grain  from  Minneapolis  to  East 
St  Louis.  The  17  cent  rate  from  Cannon  Falls  to  East  St 
Louis  on  rye,  barley  and  other  coarse  grain  is  1  cent  above  the 
rate  on  w^heat 

A  peculiar  feature  of  this  whole  system  of  rates  is  that  from 
Cannon  Falls  and  other  points  comparatively  near  Minneapolis 
the  rate  to  East  St  Louis  is  higher  upon  rye,  barley,  com  and 
oats  than  it  is  upon  wheat,  flour  and  mill  stuff,  while  on  the 
other  hand  the  rate  upon  rye  and  other  coarse  grain  is  lower 
than  the  rate  upon  wheat,  flour  and  mill  stuff  from  Cannon 
Falls  and  other  points  in  that  section  to  Minneapolis ;  the  rates 
from  Cannon  Falls  to  Chicago  and  from  Minneapolis  to  East 
St  Louis  are  the  same  upon  all  grain;  and  rates  generally  on 
rye  and  other  coarse  grains  are  the  same  as,  or  lower  than,  the 
rates  on  wheat  While  it  is  true  that  little  wheat  is  shipped 
from  the  Cannon  Falls  section,  that  fact  is  not  claimed  to  justify 
the  disparity,  and  it  is  difficult  to  see  why  a  rate  on  grain  other 
than  wheat  higher  than  the  wheat  rate  should  be  imposed  on 
Cannon  Falls  shipments  to  East  St  Louis,  unless  it  is  desired 
to  favor  the  dealer  in  Minneapolis  by  equalizing  the  difference 
in  rate  in  favor  of  rye  and  barley  from  this  section  to  Minne- 
^apolis. 

Conclusions. 

This  record  discloses  the  existence  of  highly  competitive  con- 
<litions  affecting  the  transportation  of  grain  to  Minneapolis, 
Duluth  and  Chicago,  and  from  or  through  those  markets  to  the 
east  and  south.  In  deciding  the  case  we  must  give  proper 
effect  to  those  conditions  in  conformity  with  the  construction 
of  the  statute  by  the  United  States  Supreme  Court 
10  L  C.  C.  Rep.— 42. 
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The  rate  of  7%  cents  on  rye  and  other  coarse  grain  from 
Minneapolis  to  Chicago  and  the  rate  of  14  cents  from  Min- 
neapolis to  Louisville,  based  upon  the  rate  of  10  cents  to  East 
St  Louis  and  4  cents  therefrom  to  Louisville,  are  fixed  by  com- 
petition as  described  in  the  findings  and  appear  to  be  low  for  the 
service  rendered. 

It  is  true,  as  claimed  by  defendants,  that  Cannon  Falls  is  a 
primary  market  neither  to  nor  through  which  grain  is  trans- 
ported by  rail  previous  to  shipment  therefrom,  and  that  Min- 
neapolis is  a  secondary  market  to  which  all  grain  shipped  from 
that  point  has  been  previously  carried  by  rail  at  a  charge  which 
usually  exceeds  and  is  never  less  than  the  difference  between 
the  established  IS^/o  cent  local  from  Minneapolis  to  Chicago 
and  the  7^/^  cent  proportional  between  those  cities.  We  do 
not  think,  however,  that  the  difference  in  rates  complained 
of  as  between  Cannon  Falls  and  Minneapolis  to  Chicago  is 
justified  by  the  fact  that  there  is  an  antecedent  haul  to  Min- 
neapolis and  no  previous  transportation  to  Cannon  Falls.  To 
hold  otherwise  would  be  in  effect  to  approve  the  equalization 
of  natural  advantages  and  disadvantages  as  between  localities, 
and  such  equalization  is  not  sanctioned  by  the  regulating 
statute.  The  really  controlling  condition,  as  it  seems  to  us, 
is  that  the  local  rate  into  Minneapolis  plus  the  7V1>  cents  to 
Chicago  makes  as  high  a  rate  as  can  be  obtained  under  the 
competition  for  the  same  grain  to  or  via  Duluth.  In  other 
words,  the  through  or  total  rate  via  Minneapolis  to  or  through 
Chicago  must  bear  a  definite  relation  to  the  rate  or  total  charge 
via  Duluth.  The  Minneapolis  rate  of  10  cents  to  St  Louis 
(East  St  Louis)  is  also  fixed  by  the  competition  of  lines  other 
than  defendants,  and  this  has  resulted  in  making  that  rate 
represent  an  arbitrary  of  21/^  cents  above  the  rate  to  Chicago. 

With  these  fixed  conditions  governing  the  Minneapolis  rates 
to  Chicago  and  East  St  Louis,  and  the  low  4  cent  rate  from 
East  St.  Louis  to  Louis\'ille,  we  are  led  to  consider  whether 
the  rates  from  Cannon  Falls  to  Chicago  and  Louisville  are 
just  and  reasonable  under  all  the  circumstances. 

The  Cannon  Falls  rate,  like  all  grain  rates  from  the  north- 
west producing  region,  is  also  a  competitive  rate.     Grain  from 
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tliat  point  can  find  a  market  in  Minneapolis,  in  Duluth,  in  the 
east,  in  Chicago,  in  St  Louis ;  and  the  defendants  as  comixjting 
carriers  are  interested  in  providing  rates  to  Chicago  from  all 
original  grain  shipping  points  on  their  lines,  including  Cannon 
Falls,  which  are  properly  adjusted  to  rates  via  Minneapolis 
and  Duluth.  ^o  effort  has  been  made  by  complainant  to  show 
that  the  15  cent  rate  from  Cannon  Falls  is,  separately  con- 
sidered, unreasonable  for  the  transportation  to  Chicago.  But 
in  its  competition  with  Minneapolis  for  the  sale  of  grain  in 
Chicago  and  other  points  Cannon  Falls  is  clearly  entitled  to 
as  small  a  difference  in  rates  against  it  as  the  difference  in 
conditions  will  permit.  The  charges  have  been  so  adjusted  that 
the  Minneapolis  market  is  able  to  compete  on  at  least  even 
terms  wuth  Duluth  and  Chicago  for  all  this  northwestern  grain, 
and  it  is  doubtless  a  matter  of  great  importance  to  grain  ship- 
pers in  that  territory,  including  those  at  Cannon  Falls,  that 
this  choice  of  markets  should  be  preserved ;  but  the  rate  adjust- 
ment by  which  that  end  is  accomplished  should  not  give  the 
Minneapolis  dealer  an  undue  advantage  over  the  Cannon  Falls 
dealer  in  reaching  the  final  market.  Bearing  in  mind  the 
desirability  of  keeping  open  the  Minneapolis  market,  the  low 
rate  from  Minneapolis  forced  by  competition,  and  the  short 
distance  between  Cannon  Falls  and  Minneapolis,  it  is  perhaps 
not  unjust  that  the  rate  from  Cannon  Falls  to  Chicago  should 
be  as  high  as  the  local  rate  to  Minneapolis  plus  the  71/^  cent 
proportional  to  Chicago,  provided  the  Cannon  Falls  shipper  is 
not  thereby  placed  at  a  disadvantage  as  compared  with  the 
grain  dealer  in  Minneapolis.  At  present  the  Cannon  Falls 
shipper  is  subjected  to  disadvantage  in  the  following  respects : 

First:  The  combination  of  rates,  Cannon  Falls  to  Minne- 
apolis and  Minneapolis  to  Chicago,  is  %  cent  less  than  the 
straight  rate  of  15  cents  from  Cannon  Falls  to  Chicago.  This 
is  admittedly  without  justification. 

Second:  Under  the  practice  of  reconsigning  grain  on  bal- 
ances of  through  rates.  Cannon  Falls  grain  sold  in  Minneapolis 
can  generally,  if  not  always,  be  reconsigned  to  Duluth  at  a 
balance  of  a  through  rate  less  than  the  proportional  from  Min- 
neapolis to  Duluth  applying  on  grain  shipped  direct  from  Can- 
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non  Falls  to  Duluth;  and  this  diflFerence  may   amount  to  2 
cents  or  more  per  100  pounds. 

The  facts  in  this  regard  indicate  that  the  favorable  location 
of  Cannon  Falls  with  reference  to  Minneapolis  and  Duluth, 
and  the  competitive  advantage  to  which  the  Cannon  Falls  dealer 
is  entitled  by  reason  of  the  route  via  Duluth,  are  to  the  extent 
stated  neutralized  by  the  manipulation  of  billing  at  Minneapolis. 
The  remedy  for  this  injustice,  and  the  proper  and  lawful  action 
to  take,  is  to  discontinue  the  objectionable  practice  and  apply 
the  same  fixed  rate  to  all  grain  reconsigned  to  Duluth  without 
distinction  between  points  of  origin.  If  that  is  done  the  dis- 
advantage here  referred  to  will  be  removed.  In  Re  A.  T.  <&  S, 
F,  Ry.  Co,  7  I.  C.  C.  Rep,  2^0, 

It  seems  to  us,  however,  that  the  application  of  this  remedv 
is  primarily  in  the  hands  of  the  Minnesota  Commission,  since 
the  greater  part  of  the  grain  handled  on  substituted  billing  is 
transported  wholly  within  that  state  and  therefore  is  not  subject 
to  our  jurisdiction.  So  far  as  interstate  shipments  are  involved 
this  Commission  will  cooperate  to  the  extent  of  its  authority 
if  further  action  becomes  necessary. 

Third:  The  rate  on  rye  and  barley  and  other  coarse  grain 
from  Cannon  Falls  to  Louisville  or  East  St.  Louis  is  higher 
than  the  rate  on  wheat  to  those  points.  No  reason  was  assigned 
for  this  unusual  adjustment  and  we  think  the  ordinary  relation 
should  be  substituted. 

If  the  action  is  taken  which  we  consider  appropriate  as  above 
indicated,  any  resulting  change  in  the  rate  from  Cannon  Falls 
to  Chicago  may  require  a  corresponding  change  in  the  rates  to 
east  St  Louis  and  Louisville,  but  that  of  course  would  be  the 
natural  consequence  of  the  readjustment  It  is  not  believed, 
however,  that  the  changes  proposed  would  have  any  other  effect 
than  to  place  Cannon  Falls  and  some  other  points  in  the  vicinity 
of  Minneapolis,  upon  a  basis  of  relative  equality  in  respect 
of  the  rates  in  question.  We  express  no  further  opinion  as 
to  the  manner  in  which  the  needful  changes  should  be  effected 
and  deem  it  unnecessary,  for  the  present  at  least,  to  enter  a 
mandatory  order. 
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No.  735. 

iN  THE  MATTER  OF  DIVISIONS  OF  JOINT  RATES 
AND  OTHER  ALLOWANCES  TO  TERMINAL 
RAILROADS. 


Decided  March  25,  1905. 


1.  Carriers  operating  lines  to  points  west  of  the  Mississippi  River  make 

rates  to  such  points  which  are  the  same  from  E^st  St.  Louis,  III.,  as 
from  St.  Louis,  ^fo.  A  large  portion  of  the  less  than  carload  traffic 
is  hauled  by  team  from  East  St.  Louis  to  the  depots  of  the  rail  car- 
riers in  St.  Louis,  mostly  by  regularly  organized  transfer  companies, 
but  to  some  extent  by  teams  owned  by  shippers.  The  rail  carriers 
accept  delivery  at  depots  of  the  transfer  companies  in  East  St.  Louis, 
pay  the  transfer  companies  5  cents  per  100  pounds  for  such  transfer 
to  St.  Louis,  and  also  pay  a  like  sum  to  the  Grant  Chemical  Company, 
a  shipper,  for  a  similar  transfer  of  that  company's  shipments  from 
East  St.  Louis,  but  refuse  to  make  such  payments  to  other  shippers. 
The  Eclipse  Transfer  Company  was  organized  for  the  sole  purpose  of 
obtaining  these  payments;  it  uses  teams  owned  by  the  Simmons  Hard- 
ware Company,  and  uses  the  storehouse  of  the  latter  for  a  receiving 
depot.  Under  the  circumstances.  Held:  That  the  payments  to  the 
Grant  Chemical  Company  and  the  Ek^lipse  Transfer  Company  are  il- 
legal. No  opinion  is  expressed  as  to  whether  lines  leading  west  from 
St.  Louis  may  properly  apply  the  St.  Louis  rate  to  the  station  of  a 
bona  fide  transfer  company  in  f^st  St.  Louis  and  absorb  the  cost  of 
transfer  to  St.  Louis;  nor  whether  the  rail  carriers  may,  by  proper 
schedules,  allow  all  shippers  from  East  St.  Louis  a  fixed  sum  per  100 
pounds  for  transporting  their  merchandise  to  the  carriers'  depots  in 
8t.  Louis,  those  questions  not  being  presented  by  the  record  in  this 
proceeding. 

2.  The  Granite  City,  Alton  k  Eastern  Railroad  Company  was  organized 

for  the  purpose  of  operating  several  thousand  feet  of  railway  used  in 
the  business  of  the  St.  Louis  Sirup  and  Preserving  Company  and 
located   on   the   latter's   private  grounds   at  Granite   City,   111.    The 
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Granite  City  Company  has  constructed  a  short  track  outside  the 
limits  of  the  grounds  of  the  Preserving  Compaiiy  and  uses,  jointly 
with 'other  parties,  another  track  about  3^000  feet  in  length.  Bj 
means  of  these  tracks  the  Granite  City  Company  connects  with  other 
railroad  companies  and  is  paid  by  the  latter  certain  divisions  of  trans- 
portation charges  on  traffic  shipped  by  the  Preserving  Company  and 
hauled  to  such  connections  by  the  Granite  City  Company.  Assuming 
that  the  Granite  City  Company  and  the  Preserving  Company  are 
identical  in  ownership,  concerning  which  a  definite  finding  is  not  made, 
Held:  That  the  payments  to  the  Granite  City  Company  constitute 
rebates  and  are  illegal. 

3.  The  Illinois  Terminal  Railroad  Company  was  organized  in  the  interest 
of  the  Illinois  Glass  Company  and  uses  tracks  constructed  by  the  latter 
on  its  private  grounds  at  Alton,  111.,  for  the  purpose  of  connecting  its 
plant  with  different  lines  of  railway.  Facts  relating  to  the  construc- 
tion and  operation  of  the  terminal  road  are  stated.  Held:  That  if 
the  Glass  Company  owns  and  operates  the  Illinois  Terminal  Railroad, 
the  case  is  in  all  respects  identical  with  the  facts  developed  at  the 
Chicago  hearing  in  this  investigation  (  10  I.  C.  C.  Rep.  385)  and  the 
conclusions  there  announced  apply  here;  but  if  the  holders  of  the 
capital  stock  of  the  Glass  Company  own  the  Railroad  Company,  a 
different  question  may  be  presented. 

J.  T.  Marchand  for  the  Commissioiu 

Report  and  Opinion  of  the  Commission. 

Peouty,  Commissioner: 

A  further  hearing  was  held  in  the  above  entitled  general 
investigation  at  St  Louis  February  20  and  21.  Since  the 
facts  developed  are  of  public  interest  it  seems  proper  to  make 
some  report  of  the  same.  They  may  be  stated  under  three 
heads. 

1.  Rates  from  the  east  to  St  Louis  are  higher  than  to  East 
St.  Louis  by  the  bridge  toll,  which  is  2  cents  per  hundred 
pounds  on  carload  traffic  in  most  cases  and  from  5  to  10  cents 
per  hundred  on  less  than  carload.  There  appears  to  be  con- 
siderable delay  in  transferring  less  than  carload  business  across 
the  Mississippi  River  for  delivery  in  St  Louis,  and  for  that 
or  some  other  reason  not  given  a  large  part  of  the  less  than 
carload  traffic  from  the  east  which  is  finally  intended  for  St  ^ 
Ix)uis  is  billed  to  the  consignee  at  East  St  Louis,  where  it  is 
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received  and  transported  by  team  across  the  river.  What  is 
true  of  traffic  from  the  east  to  St  Louis  is  equally  true,  of  that 
from  St.  Louis  to  the  east. 

Rates  from  East  St.  Louis  and  St.  Louis  to  the  west  are 
usually  the  same.  Traffic  originating  in  East  St.  Louis  can 
be  delivered  at  a  railroad  depot  in  that  city  for  the  west  at 
exactly  the  same  rate  at  which  it  will  be  received  at  the  railroad 
depot  in  St.  Louis.  One  or  more  lines  of  railway  maintain 
stations  in  East  St.  Louis  where  they  receive  such  traffic*  for 
western  shipment,  and  the  Terminal  Association  wath  its  affili- 
ated companies  also  maintains  a  similar  depot  When  delivered 
to  the  last  named  carrier  the  freight  is  transported  by  it  across 
the  river  and  turned  over  to  the  western  carrier  at  St^  Louis 
for  carriage  to  destination.  In  such  case  the  Terminal  Associa- 
tion receives  for  its  service  in  transporting  the  freight  across 
the  river  5  cents  per  hundred  pounds  for  less  than  carload  busi- 
ness and  3  cents  per  hundred  for  carloads. 

Delivery  to  the  Terminal  Company  as  above  involves  a  good 
deal  of  delay  and  is  not  satisfactory.  The  practice  has  grown 
up,  therefore,  of  hauling  by  team  most  of  the  less  than  carload 
traffic  from  East  St.  Louis  to  St  Louis  for  shipment  west. 

This  large  movement  by  team  across  the  Mississippi  River 
in  both  directions  has  led  to  the  establishment  of  several  transfer 
companies  having  depots  for  the  receipt  and  delivery  of  freight 
at  both  St  Louis  and  East  St.  Louis.  When  merchandise  from 
the  east  is  consigned  to  East  St  Louis,  the  final  destination  of 
v»^hich  is  St.  Louis,  they  receive  it  at  the  depot  in  East  St.  Louis 
and  transport  it  to  the  storehouse  of  the  consignee  in  St.  Louis ; 
and  conversely  freight  from  St  Louis  for  eastern  destinations 
is  taken  by  them  from  the  storehouse  in  St  Louis  and  trans- 
ported to  the  depot  in  East  St  Louis.  In  both  the  above  trans- 
actions the  entire  expense  of  drayage  is  borne  by  the  shipper. 
Ereight  intended  for  western  shipment  is  received  by  them 
at  their  depots  in  East  St  Louis,  brought  to  St  Louis  and 
there  delivered  to  the  railroad  at  its  depot  For  this  service 
the  transfer  company  is  paid  by  the  railway  company,  the  allow- 
ance being  5  cents  per  hundred  pounds  for  less  than  carload 
traffic,  or  the  same  that  would  be  allowed  the  Terminal  Associa- 
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tion  for  the  performance  of  the  same  service.  It  was  said  Id 
testimony  that  the  transfer  company  upon  receiving  the  freight 
at  East  St  Louis  issued  a  receipt  to  the  shipper  who  could  upon 
presentation  of  the  same  to  the  railroad  company  at  St  Loui? 
obtain  a  bill  of  lading.  The  freight  seems  to  be  paid  in  all 
cases  to  the  railway  company,  which  settles  monthly  with  the 
transfer  company. 

The  Simmons  Hardware  Company,  which  may  be  selected 
as  a  type  of  what  was  done  in  several  instances,   desiring  to 
use  its  own  teams  for  the  transportation  of  its  freight  across 
the  river,  applied  to  the  railroads  for  the  same   allowance  of 
5  cents  per  hundred  pounds  as  was  granted  to  the  transfer  com- 
panies; but  the  application  was  refused  upon  the  ground  that 
this  allowance  could  only  be  made  to  a  transfer  company  which 
was  party  to  its  published  tariff.     Thereupon  the  traffic  man- 
ager of  the  Simmons  Company  organized  by  incorporation  what 
he  called  the  Eclipse  Transfer  Company.     The  capital  stock 
consisted  of  twenty  shares  of  the  par  value  of  $100  each  of 
which  he  owned  eighteen  the  other  two  being  held  by  officers  of 
the  Sinmions  Company.     He  then  proceeded  to  lease  from  the 
Simmons  Company  the  horses  and  drays  used  in  moving  this 
freight  from  East  St  Louis.     It  appears  that  these  teams  were 
not  used  exclusively  in  that  work.     The  Simmons  Hardware 
Company  has  stores  and  storehouses  in  both   St    Louis  and 
East  St  Louis  and  merchandise  is  frequently  moved  from  one 
to  the  other.     When  these  teams  are  engaged  in  moving  goods 
from  the  storehouse  in  East  St.  Louis  to  the  storehouse  in  St 
Louis  they  are  employed  by  the  Simmons  Hardware  Company, 
but  when  the  same  horses  and  the  same  drays  are  engaged  in 
hauling  merchandise   from  the  storehouse  in  East  St    Louis 
to  the  depot  at  St  Louis  they  are  under  the  direction  of  the 
Eclipse  Transfer  Company.    The  manager  of  the  transfer  com- 
pany stated  that  his  purpose  in  organizing  that  company  had 
been  to  obtain  this  allowance  of  5  cents  per  hundred  pounds. 

The  tariff  of  the  Missouri,  Kansas  &  Texas  Kailway  Company 
uses  the  following  language  in  respect  to  these  transfer  com- 
panies: "Less  than  carload  rates  published  in  tariffs  of  this 
company  to  and  from  East  St.  Louis  will  apply  to  and  from 

10  L  C.  C.  Rep. 


MATTER  OF  DIVISIONS  OF  JOINT  BATES.  665 

depots  of  all  connecting  lines  and  the  receiving  warehouses  of 
the  St.  Louis  Transfer,  Columbia  Transfer  Company,  Leighton 
Transfer  Company,  and  Eclipse  Transfer  Company  in  East 
St  Louis." 

The  tariff  of  the  Missouri  Pacific  Railway  Company  provides : 
^^The  following  absorptions  will  be  made  out  of  current  pub- 
lished rates  to  and  from  St  Louis,  Missouri,  and  East  St  Louis, 
Illinois : 

Item  No.  1.  Cost  of  transfer  between  East  St^  Louis  and 
St.  Louis  on  freight  moving  between  East  St  Louis,  Illinois, 
and  points  west  of  Mississippi  River  where  rates  to  and  from 
East  St.  Louis  are  the  same  as  to  or  from  St.  Louis  proper, 
where  such  transfer  service  is  performed  by  bridge  or  ferry,  the 
tariffs  published  by  those  companies  to  determine  the  amounts  to 
be  absorbed ;  and  when  by  wagon  transfer,  the  tariffs  published 
by  the  St.  Louis  Transfer  Co.  will  determine  amounts  to  be  ab- 
sorbed. 

The  above  contemplates  absorption  on  shipments  handled  on 
tracks  and  at  depots  in  East  St.  Louis  of  the  various  transfer 
companies  only." 

While  the  organization  of  an  independent  company  seems 
to  have  beeji  required  in  most  cases  as  a  condition  precedent  to 
the  allowance  of  the  drayage  charge  this  rule  has  not  been  in- 
variably enforced.  It  appeared  for  instance  that  the  Qrant 
Chemical  Company,  which  had  no  transfer  company  and  which 
was  a  party  to  no  published  tariff,  transported  its  less  than 
carload  traffic  from  East  St  Louis  to  St  Louis  and  was  allowed 
the  5  cents  for  that  service.  The  representative  of  that  com- 
pany testified  that  ordinarily  the  full  freight  was  paid  in  the 
first  instance  either  by  his  company  or  by  the  consignee,  and 
that  the  5  cents  per  hundred  pounds  was  subsequently  re-paid  by 
the  railroad  company  upon  statement  rendered;  although  he 
seemed  to  be  of  the  opinion  that  in  some  instances  that  amount 
might  have  been  deducted  from  the  rate  itself  when  the  freight 
was  paid. 

2.  The  St.  Louis  Sirup  and  Preserving  Company  operates  an 
extensive  plant  at  Granite  City,  Illinois,  some  few  miles  north 
of  East  St.  Louis.  Within  the  limits  of  its  private  grounds 
J  0  L  C.  C.  Rep. 


•6G0  INTERSTATE  COMMERCE  BEPOBTS. 

are  several  thousand  feet  of  railway  which  are  used  in  the 
business  of  the  company.  About  a  year  ago  the  Granite  City, 
Alton  &  Eastern  Railroad  Company  was  incorporated  and  that 
company  now  maintains  and  operates  these  tracks.  It  has  also 
constructed  a  short  track  outside  the  limits  of  the  Preserving 
Company  and  has  the  joint  use  of  still  another  track  about 
3,000  feet  in  length  with  certain  other  parties*. 

By  means  of  these  tracks  it  forms  a  physical  connection  with 
the  Chicago,  &  Alton,  the  Chicago,  Peoria  &  St.  Louis,  and  the 
St.  Louis  Merchants  Terminal  railways.  The  latter  railroad 
connects  upon  the  west  side  of  the  Mississippi  River  with  ser- 
eraJ  railroads,  among  others  the  St.  Louis  &  San  Francisco  Rail- 
road. The  distance  from  the  limits  of  the  Preserving  Company 
to  the  point  of  junction  wdth  these  different  railroads  is  from  a 
few  feet  to  perhaps  2,000  feet.  The  Qranite  City,  Alton  k 
Eastern  Railroad  has  one  locomotive  and  a  few  tank  cars. 

The  one  witness  examined  upon  this  subject  was  Mr,  Day, 
the  traffic  manager  of  the  railroad  company.  He  knew  nothing 
about  the  details  of  tlie  organization  of  that  company  except 
that  Mr.  Wintcrman  was  the  president  of  both  the  Preserving 
Company  and  the  railroad  company.  The  witness  was  himself 
at  once  the  traffic  manager  of  the  Preserving  Company  and 
llie  railroad  company.  His  office  was  that  of  the  Preserving 
Company,  his  salary  was  paid  by  that  company  and,  so  far  as 
he  knew,  the  other  employees  of  the  railway  company  received 
their  compensation  from  the  same  source. 

His  railway  company  was  a  party  to  no  joint  tariffs  and  it 
Tccoived  nothing  on  account  of  business  delivered  by  it  to  the 
(^hicago  &  Alton  or  the  Terminal  Railway  from  those  com- 
panies. He  had  an  arrangement  with  the  Chicago,  Peoria  &  St. 
Louis  Co.  by  which  that  company  made  certain  payments  to 
the  Granite  City  Railway,  these  payments  ranging  from  ^  cent 
per  hundred  pounds  to  IT^  cents  per  hundred  pounds.  In  an- 
other connection  the  witness  stated  that  the  maximum  amount 
paid  by  the  Chicago,  Peoria  &  St  Louis  Company  was  3  cents 
ix»r  hundred  pounds. 

The   witness  further  testified   that  when  business   for   the 
':  vest  or  southwest  passed  over  the  line  of  the  St  Louis  &  San 
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Francisco  Railroad  the  Granite  City  Railway  Company  re- 
ceived 41/.  cents  per  hundred  pounds.  In  this  case  the  traffic 
was  delivered  to  the  Terminal  Railway  with  routing  directions 
via  the  St.  Louis  &  San  Francisco.  The  full  amount  of  the 
published  tariff  was  paid  either  by  the  Preserving  Company 
to  the  Terminal  Railway  company  or  by  the  consignee  at  the 
point  of  destination.  Subsequently  a  monthly  statement  was 
rendered  to  the  St.  Louis  &  San  Francisco  which  thereupon 
made  payment  of  the  4%  cents  per  hundred  pounds  by  check. 
Apparently  payment  was  made  by  the  Chicago,  Peoria  &  St 
Louis  in  the  same  way. 

Witness  said  that  these  checks  were  endorsed  by  him  on 
account  of  the  Granite  City,  Alton  &  Eastern  Railway  Co. 
and  deposited  in  the  bank  to  the  order  of  that  company.  He 
did  not  understand  that  up  to  the  present  time  any  disposition 
had  been  made  of  these  sums  which  were  comparatively  small, 
having  amounted  in  all  to  only  some  $900. 

3.  The  Illinois  Glass  Company  has  an  extensive  plant  at  Al- 
ton, Illinois,  as  well  as  other  plants  at  various  points,  principally 
in  the  State  of  Indiana,  and  is  said  to  be  the  largest  producer 
of  glass  bottles  in  the  United  States.  It  was  organized  in  1873. 
In  1895  certain  persons  in  its  interest  organized  the  Illinois 
Terminal  Railroad  Company. 

That  company  was  incorporated  under  the  general  law  of  the 
State  of  Illinois,  the  original  incorporators  being  Mr.  Smith, 
the  President,  Mr.  Levis,  the  Vice-President,  and  Mr.  Fergu- 
son, an  employee  of  the  Glass  Company,  who  seems  to  have 
originated  the  idea  of  the  railroad.  The  capital  stock  was  fixed 
at  $200,000,  w^hich  was  issued  to  these  three  persons  in  equal 
proportions  and  still  stands  in  their  names  except  that  possibly 
a  share  or  two  may  have  been  conveyed  to  some  other  officer 
of  the  Glass  Company  for  the  purpose  of  qualifying  that  person 
to  act  as  a  director  of  the  railroad  company.  No  money  what- 
ever was  ever  paid  for  this  stock,  but  the  railroad  company 
issued  $200,000  in  bonds  which,  to  use  the  language  of  Mr. 
Ferguson,  were  "placed"  by  the  President  of  the  Glass  Com- 
pany. With  the  money  thus  obtained  the  railroad  of  the 
Terminal  Company  has  been  constructed  and  equipped. 
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In  1895  there  were  within  the  private  grounds  of  the  Glass 
Company  certain  switch  tracks,  the  extent  of  which  did  not 
definitely  appear.  These  tracks  seem  to  have  been  constructed 
by  the  Glass  Company  for  the  purpose  of  affording  a  connection. 
with  various  railroads  entering  the  City  of  Alton,  and  it  would 
seem  that  the  switching  in  and  out  of  the  Glass  Works  was. 
done  without  expense  to  that  company  by  these  connecting  rail- 
roads. Upon  the  organization  of  the  Terminal  Company  these 
switch  tracks  were  taken  possession  of  and  have  since  been 
maintained  and  operated  by  it.  Mr.  Ferguson  testified  that 
tJae  Terminal  Company  never  paid  anything  for  these  tracks 
but  simply  took  possession  of  them.  In  addition  to  that,  the 
Terminal  Company  constructed  about  6  miles  of  track  from  the 
City  of  Alton  to  Hartford,  Illinois.  From  Hartford  to  Ed-^ 
wardsville,  Illinois,  a  distance  of  about  8  miles,  it  leases  its- 
track  from  the  Wabash  Railroad  Company,  paying  a  certain 
per  cent  upon  an  estimated  value  by  way  of  rental.  This  gives- 
tile  Terminal  Company  a  line  of  railroad  extending  from  Ed- 
wardsville  to  Alton.  At  Edwardsville  it  makes  connection  with 
the  Wabash  Railroad  and  the  Cleveland,  Cincinnati,  Chicaga 
^?  St  Louis  Railway;  at  Hartford  with  the  Chicago,  Peoria  &. 
St  Louis  Railway,  and  at  Alton  with  the  Cleveland,  Cincinnati,. 
Chicago  &  St  Louis  Railway,  the  Chicago  &  Alton  Railway,. 
iind  the  Alton  Bridge  Railway,  by  which  it  obtains  connection 
upon  the  west  bank  of  the  Mississippi  wuth  the  Burlington 
System  and  the  Missouri,  Kansas  &  Texas  Railway.  Its  equip- 
ment consists  of  two  passenger  cars,  100  coal  cars  and  6  loco- 
motives. 

It  apparently  does  a  small  passenger  business  between  Ed- 
wardsville and  Alton,  but  its  principal  business  is  the  moving 
of  loaded  freight  cars  from  various  points  in  the  City  of  Alton 
to  these  different  lines  of  railway  with  which  it  connects. 

The  plant  of  the  Illinois  Glass  Company  and  its  affiliated 
box  company  can  only  be  reached  over  the  rails  of  the  Illinois 
Terminal  Railroad  and  all  traffic  in  and  out  of  those  plants  is 
necessarily  handled  by  the  Terminal  Company.  The  rates 
received  for  that  service  vary  between  wide  extremes  in  dif- 
ferent cases.     For  example,  the  Illinois  Glass  Company  uses 
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Tery  large  quantities  of  bituminous  coal  which  is  mined  at 
Stanton,  about  30  miles  from  Alton.  This  coal  is  received  by 
the  Illinois  Terminal  Company  at  Edwardsville,  the  through 
rate  being  25  cents  per  ton  and  the  Terminal  Company  receiv- 
ing 50  per  cent  as  its  division.  The  Glass  Company 
•also  uses  large  amounts  of  sand  which  comes  mainly  from 
Missouri.  The  rate  to  Alton  is  38  cents  per  ton,  not  including 
the  cost  of  delivery  at  the  plant  of  the  Glass  Works,  for  which 
the  Terminal  Company  receives  a  switching  charge  of  $1.50 
per  car.  Upon  most  traffic  the  Terminal  Company  receives  as 
its  compensation  a  division  of  the  through  rate  to  Alton.  Upon 
lumber  for  use  in  its  box  factory  the  division  is  50  per  cent 
•of  the  rate  from  St.  Louis,  if  the  traffic  comes  through  St. 
Louis;  25  per  cent  of  the  rate  from  Chicago,  if  the  lumber 
originates  in  the  2s^orthwest 

The  principal  commodity  shipped  out  by  the  Illinois  Glass 
Company  is  glass  bottles,  of  which  the  railroad  company  re- 
<;eives,  according  to  the  testimony  of  its  General  Manager,  from 
ten  to  fifteen  carloads  per  day.  These  bottles  move  upon  some 
published  rate  from  Alton  to  destination  and  the  Terminal  Com- 
pany is  paid  for  its  service  in  delivering  the  car  to  the  trans- 
porting carrier  a  division  of  that  through  rate.  This  division 
varies  with  the  destination  of  the  shipment,  being,  according 
to  the  testimony  in  this  case,  fifteen  per  cent  of  the  rate  to  the 
Missouri  River,  twenty-five  per  cent  of  the  Chicago  rate  and  fif- 
teen per  cent  of  the  rate  to  Eastern  destinations.  These  divi- 
sions allow  the  Terminal  Company  for  its  service,  as  appears 
from  actual  transactions,  from  $8.00  to  $13.00  per  car,  de- 
pending upon  the  destination  and  the  loading  of  the  car.  While, 
however,  these  were  given  by  the  General  Agent  of  the  Terminal 
Company  as  its  divisions,  it  would  appear  that  there  are  in 
certain  cases  special  divisions  which  are  very  much  higher 
than  .those  named.  For  example,  upon  a  car  of  glass  bottles 
containing  30,000  pounds,  shipped  from  Alton  to  Kansas  City, 
the  Illinois  Terminal  Company  received  as  its  division  $17.10. 
The  rate  to  Kansas  City  is  twenty-two  cents,  and  fifteen  per 
cent  of  this  would  have  amounted  to  $9.90 — much  less  than  the 
amount  actually  allowed  that  company. 
10  L  C.  C.  Rep. 
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There  are  in  the  City  of  Alton  certain  tracks  upon  vrhidi 
are  located  various  industries,  a  paper  mill^  flouring  mills^ 
wholesale  grocery  establishments,  etc.,  which  were  originally 
constructed  upon  condition  that  all  railroads  entering  the  City 
of  Alton  should  be  equally  entitled  to  their  use  for  the  purpose 
of  access  to  these  various  industries.  In  some  manner  which 
does  not  clearly  appear  the  Illinois  Terminal  Company  has- 
obtained  the  exclusive  right  to  operate  these  joint  tracks  so 
that  at  the  present  time  it  is  tlie  only  railroad  which  makes 
deliveries  to  and  recx^ives  traffic  from  these  industries.  The 
rate  paid  by  the  shipper  is  in  all  cases  the  published  rate  to  or 
from  Alton,  the  Terminal  Railroad  obtaining  its  compensation 
by  Avay  of  a  division  of  this  through  rate.  The  General  Man- 
ager testified  that  tliese  divisions  were  the  same  in  all  caaes^ 
and  our  undortanding  is  that  the  division  allowed  is  the  same, 
other  things  being  equal,  whether  the  traffic  originates  with  the 
Illinois  Glass  ('omi)any  or  elsewhere.  Upon  a  carload  of  flour^ 
for  instance,  from  one  of  the  mills  at  Alton  the  Terminal  Com- 
pany would  receive  fifteen  per  cent  of  the  rate  to  the  Atlantic 
seaboard,  less  the  three  cents  lighterage  charge  if  the  shipment 
were  to  Xew  York.  This  would  yield  to  that  company  from 
$10.00  to  $14.00  per  ear.  It  would  seem  that  these  divisions 
jire  applied  in  most  cases  to  both  inward  and  outward  ship- 
ments. 

The  Illinois  Terminal  Company  is  also  made  in  certain  cases 
a  link  in  the  through  lino  between  the  east  and  the  west.  If 
for  instance,  a  carload  of  bottles  is  to  be  shipped  from  some 
])oint  in  Indiana  located  on  the  Big  Four  Railroad  to  some 
])oint  west  of  the  ilississippi  River,  the  shipment  would  be' 
delivered  to  the  Big  Four  at  the  point  of  origin  with  routing 
directions  via  the  Illinois  Terminal  Railroad.  The  Big  Four 
then  transj)orts  this  car  to  Edwardsville  where  it  delivers  it  to 
the  Illinois  Terminal  Company,  which  in  turn  transports  it  to 
Alton,  making  delivery,  for  example,  to  the  Chicago  &  Alton  as 
the  western  line,  or  to  tlie  Alton  Bridge  Company  for  delivery 
to  some  other  western  line.  For  this  service  the  Illinois  Ter- 
minal Railroad  receives  twenty  per  cent  of  the  rate  up  to  the 
Mississippi  River.    It  wull  be  noticed  that  the  Big  Four  readies 
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Alton  over  its  owti  iron,  and  that  it  forms  a  physical  connectioa 
there  Avith  the  Chicago  &  Alton  and  the  Alton  Bridge  Kail- 
ways.  It  might,  therefore,  transport  this  car  to  Alton  and 
there  make  delivery  to  the  western  line  at  substantially  the- 
same  expense  which  is  involved  in  the  delivery  at  Edwardsville 
to  the  Illinois  Terminal ;  but  the  Illinois  Glass  Company  as  the- 
owner  of  the  traffic  insists  upon  the  other  route. 

It  will  be  seen  that  the  Illinois  Terminal  Company  performs 
for  the  Illinois  Glaas  Company  at  a  very  low  price  all  those- 
services  which  are  to  be  paid  for  by  the  Glass  Company  itself.. 
It  maintains  the  tracks  within  its  plant  and  performs  whatever 
switching  service  may  be  needed  there  for  nothing.  It  trans- 
ports its  coal  from  Edwardsville  to  a  delivery  in  the  plant  for 
121/2  cents  per  ton.  It  switches  its  carloads  of  sand  for  $1.50 
per  car.  Upon  the  other  hand,  when  the  compensation  is  to  be 
paid  out  of  the  rate  by  some  connecting  carrier  it  is  dispro- 
]>ortionately  large.  The  movement  of  these  cars  to  a  connection, 
witli  the  Chicago  &  Alton,  the  Alton  Bridge  Company,  the  Big 
Four,  or  the  Chicago,  Peoria  &  East  St.  Louis,  in  the  City  of 
Alton,  involves  a  haul  of  from  one-half  to  two  and  a  half  miles. 
To  reach  the  Wabash  at  Edwardsville  requires  a  movement  of 
15  miles.  Treating  this  Illinois  Terminal  Railroad  as  a  switch- 
ing road,  which  it  properly  is,  the  amount  received  for  this 
service,  from  $8.00  to  $12.00  per  car,  is  unreasonably  high^ 
to  say  nothing  of  the  special  divisions  which  yield  much  more. 
There  can  be  no  doubt  that  this  railroad  was  constructed  for 
the  purpose  of  exacting,  or  perhaps  more  properly  extorting, 
from  the  different  lines  with  which  it  connects,  these  unreason- 
able divisions;  nor  is  it  possible  to  resist  the  conviction  that 
these  allowances  are  made  by  these  railroads  to  the  Terminal 
Company  for  the  sole  purpose  of  obtaining  a  portion  of  the 
traffic  of  the  Illinois  Glass  Company,  not  only  at  Alton  but  at 
other  points  where  that  company  operates. 

Just  who  is  to  be  the  final  beneficiary  of  these  operations 
does  not  so  clearly  appear.  Mr.  Ferguson  testified  that  no  divi- 
dend had  ever  been  paid  on  this  stock.  During  the  year  ending- 
June  30,  1904,  the  company  earned,  after  paying  interest  on 
it5  funded  debt,  its  taxes  and  making  an  allowance  for  deprecia- 
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tion  on  equipment,  a  net  income  of  over  16  per  cent  upon  its 
capital  stock,  according  to  the  statistical  report  filed  with  this 
Commission ;  and  an  examination  of  that  report  in  connection 
with  the  evidence  on  this  hearing  makes  it  probahle  that  upon 
any  fair  basis  the  actual  net  earnings  were  much  larger.  It 
did  not  appear  whether  these  three  individuals  held  this  stock 
as  their  own  proj)erty  or  as  trustees  for  the  Glass  Companj 
whose  officers  and  employees  they  are.  The  Glass  Company 
obtains  a  present  advantage  in  the  maintenance  of  its  switching 
tracks  and  the  low  price  at  which  certain  important  services  are 
];>erformed.  It  will  obtain  the  ultimate  benefit  unless  its  officers 
appropriate  the  profits  which  are  entirely  due  to  the  influcucc 
exercised  by  that  company. 

Conclusions. 

Xo  opinion  is  expressed  as  to  whether  lines  leading  west  from 
St  Louis  may  properly  apply  the  St  Louis  rate  to  the  station 
of  a  bona  fide  transfer  company  in  East  St  Louis  and  absorb 
the  cost  of  transfer  to  its  depot  in  St.  Louis.  Neither  is  an 
opinion  expressed  as  to  whether  these  same  carriers  miglit,  if 
tliey  saw  fit  by  proper  schedules,  allow  all  shipjjers  from  East 
St  Louis  a  fixed  sum  per  hundred  pounds  for  transporting  their 
merchandise  to  the  receiving  depot  of  the  carrier  in  St  Louis. 
These  questions  are  not  presented  by  this  record.  So  far  as 
Api>ears  from  the  tariffs  referred  to  in  the  statement  of  facts 
the  St  Ivouis  rate  is  only  applied  at  the  depots  of  connecting 
railway  lines  or  of  transfer  companies.  No  way  is  provided 
under  these  tariffs  by  which  the  shipper  at  East  St  Louis  can 
avoid  the  expense  of  draying  his  goods  from  his  storehouse  to 
the  depot  When,  therefore,  the  western  line  allows  the  Grant 
Chemical  Company  5  cents  per  hundred  pounds  for  bringing 
its  goods  across  the  river,  that  being  full  compensation  for  the 
sendee,  this  is  not  only  a  clear  violation  of  law  as  a  departure 
from  the  printed  tariff  and  the  payment  of  a  rebate,  but  is 
also  a  manifest  discrimination  in  favor  of  that  company  as 
against  its  competitor  who  must  dray  his  goods  from  the  store- 
house to  the  receiving  depot  in  East  St  Louis.  We  think  that 
both  the  violation  of  law  and  the  discrimination  are  equally 
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'Clear  when  that  allowance  is  made  to  the  Eclipse  Transfer  Com- 
pany, a  corporation  using  the  teams  of  the  Simmons  Hardware 
Company,  whose  receiving  depot  is  the  storehouse  of  the  Sim- 
mons Hardware  Company  and  which  was  organized  for  the 
sole  purpose  of  enabling  that  company  to  obtain  these  allow- 
ances. In  such  a  case  the  law  looks  through  the  fiction  to  the 
actual  transaction.  This  phase  of  the  subject  has  been  already 
discussed  in  our  previous  report  in  this  same  investigation  touch- 
ing terminal  lines  at  Chicago.  In  the  Matter  of  Divisions  of 
Joint  Rates  and  Other  Allowav^es  to  Terminal  Railroads,  10 
T.  C.  C.  Rep.  385.  It  is  probable  that  these  practices  have  been 
resorted  to  under  stress  of  competition  in  the  belief  that  they 
were  entirely  legal,  but  we  are  constrained  to  reach  a  different 
•conclusion.  While  what  was  disclosed  upon  this  hearing  is  com- 
paratively insignificant,  if  the  principle  be  once  admitted  there 
is  no  limit  to  the  discrimination  which  may  result. 

It  should  be  further  remarked  that  the  railways  in  interest 
were  not  heard.  Something  may  have  been  overlooked  in  the 
examination  of  their  tariffs  which  would  radically  change  the 
questions  presented. 

The  testimony  does  not  conclusively  show  that  the  Granite 
City,  Alton  &  Eastern  Railroad  and  the  St.  Louis  Sirup  and 
Preserving  Company  are  identical  in  ownership.  That  fact  is 
made  reasonably  certain  by  the  testimony,  however,  and  inas- 
much as  such  a  finding  would  be  of  no  binding  effect  upon  any- 
one, it  was  not  thought  necessary  to  continue  the  investigation 
for  the  purpose  of  obtaining  those  witnesses  who  had  accurate 
knowledge.  Assuming  such  identity,  the  payments  made  by 
various  railways  to  the  Granite  City,  Alton  &  Eastern  Railroad 
are  clearly  illegal.  Ifot  only  are  they  in  contravention  of  the 
Elkins  Amendment  of  February  19,  1903,  but  they  constitute 
a  rebate  under  the  law  as  it  existed  before  that  amendment. 
Wight  V.  United  States,  167  U.  S.  512. 

If  the  Illinois  Glass  Company  owns  and  operates  the  Hlinois 
Terminal  Railroad  the  case  presented  is  in  all  respects  identical 
with  the  facts  developed  at  the  Chicago  hearing  in  this  investi- 
gation which  is  above  referred  to  and  the  conclusions  there  an- 
nounced would  apply  here.  If  the  three  gentlemen  to  whom 
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the  stock  of  the  railroad  company  was  originally  issued  and  id 
whose  names  it  now  stands  are  the  owners  of  that  property  a 
dfferent  question  may  be  presented,  although  even   then  the 
I  Glass  Company  obtains  an  indirect  benefit  from  the  extravagant 

|-  concessions  which  are  made  by  the  carriers  to  secure  the  buai- 

I  ness  of  that  company,  and  it  ought  not  to  be  open  to  either  it  or 

i  the  railways  to  say  that  the  officers  of  the  Glass  Company  pro- 

!  pose  to  appropriate  to  themselves  the  spoils  which  they  secure 

by  means  of  the  corporation  whose  servants  they  are. 
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No.  714. 


W.  J.  KOCH  AND  H.  W.  KOCH 

V. 

THE  PENNSYLVANIA  KAILKOAD  COMPANY  and 
THE  PITTSBURG,  CINCINNATI,  CHICAGO  &  ST. 
LOUIS  RAILWAY  COMPANY. 


Decided  April  11,  1905. 


1.  Shippers  are  not  entitled  as  a  matter  of  right  to  mill  grain  in  transit 
and  forward  the  milled  product  under  the  through  rate  in  force  on 
the  grain  from  the  point  of  origin  to  the  place  of  ultimate  destination; 
but  allowance  of  the  privilege  by  a  carrier  to  shippers  in  one  section 
must  be  without  wrongful  prejudice  to  the  rights  of  shippers  in  an- 
other section  served  by  its  line. 

2.  Considering  the  defendants  as  a  single  line,  the  granting  of  transit 
milling  west  of  Pittsburg  and  denying  it  to  millers  at  Harrisburg  is 
not  necessarily  unlawful,  because  conditions  on  that  line  in  Ohio  and 
Indiana  may  be  very  different  from  conditions  in  eastern  Pennsyl- 
vania, and  it  does  not  follow  that  the  allowance  of  transit  privileges 
in  the  former  territory  requires  as  a  matter  of  law  the  like  allow- 
ance in  the  latter  territory;  but  such  differences  have  not  been  shown, 
nor  their  bearing  explained,  by  the  testimony  in  this  proceeding,  and 
upon  the  meager  and  incomplete  facts  now  appearing,  the  Commis- 
sion is  not  warranted  in  making  a  decision  which  in  principle,  if  com- 
plainants' contention  is  well  foimded,  would  involve  a  general  exten- 
sion of  transit  privileges  into  a  large  territory  where  heretofore  such 
privileges  have  not  been  allowed.     Case  continued  for  further  bearing. 

Charles  H,  Koch  for  complainants. 

Francis  L  Gowen  for  defendant  Pennsylvania  Railroad  Com- 
pany. 
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Repobt  and  Opinion  of  the  Commissioit. 

Knapp,  Chairman: 

It  is  alleged  in  this  case  that  unjust  discrimination  and 
wrongful  prejudice  result  from  the  fact  that  milling-in-tnuuit 
and  cleaning-in-transit  privileges  on  grain  are  allowed  on  the 
Pennsylvania  system  west  of  Pittsburg,  but  are  denied  to  oooh 
plainants  at  Harrisburg,  a  point  east  of  Pittsburg. 

Findings  of  Fact. 

The  complainants,  engaged  in  business  under  the  firm  name 
of  W.  J.  Koch  &  Company,  undertook  the  construction  of  a  nuD 
at  Harrisburg,  Pa.,  in  1900,  upon  the  line  of  the  defendanti  the 
Pennsylvania  Railroad  Company,  and  proceeded  to  the  extent  of 
erecting  a  mill  building  48  by  96  feet,  ground  measurement,  and 
three  stories  high,  but  did  not  install  the  machinery.  The  far- 
ther construction  of  this  mill  was  suspended  because  the  Penn- 
sylvania Eailroad  Company  refused  to  allow  complainants  Id 
bring  grain  from  points  west  of  Pittsburg  to  their  mill  at  Har 
risburg  imder  terms  or  conditions  similar  to  the  milling-in-tran- 
sit  arrangements  which  were  and  are  still  in  force  on  the  line  of 
the  defendant,  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Lonii 
Railway  Company,  hereinafter  referred  to  as  the  "Pan  Han- 
dle." The  milling  arrangements  west  of  Pittsburg  also  include 
cleaning-in-transit  and  clipping-in-transit  privileges,  which  an 
not  allowed  east  of  Pittsburg  on  the  Pennsylvania  system,  and 
which  were  also  demanded  by  and  refused  to  complainants. 

The  Pan  Handle  is  one  of  the  Pennsylvania  lines  west  of 
Pittsburg.  A  majority  of  its  capital  stock  is  owned  by  tfaa 
Pennsylvania  Company,  and  the  entire  capital  stock  of  fhe  hit- 
ter is  o^\^led  by  the  Pennsylvania  Railroad  Company. 

The  milling  arrangements  on  the  Pan  Handle  cover  whest| 
corn,  oats,  rye  and  barley.  With  certain  exceptions,  not  mate- 
rial in  this  report,  the  transit  milling  privilege  is  allowed  on 
that  line  at  a  charge  or  premium  of  1%  cents  per  100  pounds 
above  the  through  rate  on  tlie  grain  from  the  point  wheie  it  is 
shipped  to  the  point  where  the  product  consigned  from  the  mill 
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is  destined.  The  product  so  milled  must  be  forwarded  from 
the  mill  within  30  days  after  the  grain  is  received  at  the  mill, 
except  in  the  case  of  wheat  which  may  be  shipped  under  the 
transit  arrangement  at  any  time  within  90  days.  Milled-in- 
transit  products  on  the  Pan  Handle  are  shipped  not  only  to  sea- 
board points  but  to  all  points  on  the  Pennsylvania  system  east 
of  the  milling  station.  The  proportion  of  the  through  rate  ac- 
cruing to  the  Pennsylvania  is  based  upon  the  rate  on  the  product 
from  the  point  where  the  grain  was  shipped.  Grain  milled  at 
Harrisburg  or  other  milling  points  in  Pennsylvania  on  the 
Pennsylvania  system  must  pay  the  full  rate  on  the  grain  to  the 
mill  and  the  full  rate  on  the  product  out  from  the  mill  on  all 
shipments  to  interior  points  in  Pennsylvania. 

The  resulting  advantage  to  the  western  milled  product  is 
shown  by  the  following  illustration :  A  car  of  grain  containing 
40,000  pounds  is  shipped  from  a  Chicago  rate  point  and  milled 
in  transit  at  Columbus,  Ohio.  The  rate  is  15%  cents  to  Bryn 
Mawr,  Pa.,  a  Philadelphia  rate  point,  and  to  this  must  be  added 
the  milling-in-transit  premium  of  1%  cents  per  100  pounds, 
making  a  total  rate  of  17  cents,  and  a  total  transportation 
charge  of  $QS  from  the  point  where  the  grain  shipment  origi- 
nated to  the  point  where  the  milled  product  is  delivered.  The 
rate  from  the  same  Chicago  rate  point  to  Harrisburg  is  14^/2 
cents,  and  the  local  rate  on  grain  products  to  Bryn  Mawr  is  8 
cents,  making  a  total  rate  of  22^/^  cents  if  the  grain  is  milled  at 
Harrisburg,  and  a  total  transportation  charge  of  $90.  This 
gives  the  miller  west  of  Pittsburg  an  advantage  of  $22  on  the 
carload,  or  5%  cents  per  100  pounds.  The  miller  at  Harris- 
burg can  hardly  compete  with  western  milled  grain  under  such 
a  difference  in  transportation  charges- 
Grain  shipped  from  western  points  on  the  Pan  Handle  and 
destined  to  points  on  the  Pennsylvania  can  also  be  cleaned  or,  in 
case  of  oats,  clipped  at  mills  upon  the  line  of  the  Pan  Handle, 
and  if  reshipped  within  a  period  of  72  hours  no  charge  over  the 
through  rate  from  the  point  of  origin  to  final  destination  is 
made.  This  privilege  is  denied  at  milling  points  on  the  Penn- 
sylvania proper.  Upon  request  of  complainants,  the  Pennsyl- 
vania agreed  to  allow  a  stop-over  privilege  for  the  purpose  of 
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cleaning  and  clipping  grain  arriving  via  the  "Union  Line"  only, 
which  operates  over  the  Pan  Handle,  an  extra  charge  of  $1.00 
per  car  to  be  exacted  for  that  privilege,  and  the  reconsignment 
to  be  made  within  48  hours.  There  were  some  other  conditions 
attached  to  the  offer  which  need  not  be  stated  in  this  report 

The  tariffs  filed  with  the  Commission  do  not  show  that  the 
eastern  trunk  lines  north  of  the  Pennsylvania  system  allow  mill- 
ing-in-transit on  western  grain  at  any  point  east  of  Buffalo, 
Pittsburg,  or  other  western  termini  of  the  trunk  lines,  when  the 
product  is  destined  to  interior  eastern  points,  but  it  appears  that 
the  Baltimore  &  Ohio  permits  the  practice  at  any  station  on  its 
line  when  the  product  is  shipped  to  a  point  to  which  through 
rates  are  in  effect.  No  transit  arrangements  have  been  filed 
with  the  Commission  by  the  Delaware,  Lackawanna  &  Western 
Railroad  Company  or  the  New  York  Central  &  Hudson  River 
Bailroad  Company.  The  Lehigh  Valley  tariff  allows  the  tran- 
sit privilege  at  Towanda,  Pa.,  on  grain  originating  at  numerous 
points  on  its  line  in  New  York.  The  Central  of  New  Jersey 
tariff  provides  for  milling-in-transit  at  Wilkes  Barre  and  Tay- 
lor, Pa.,  when  the  product  is  shipped  to  New  York  City,  Jersey 
City,  or  Newark,  N.  J.  The  Erie  tariff  apparently  allows  mill- 
ing-in-transit of  western  grain  only  at  points  west  of  the  west- 
ern termini  of  the  trunk  lines.  The  Pennsylvania  permits 
milling-in-transit  on  wheat  and  com  originating  west  of  Pitta- 
burg,  at  points  east  of  Pittsburg,  including  Harrisburg,  only 
when  the  product  is  shipped  to  New  York,  Philadelphia  or  Bal- 
timore, and  then  the  charge  for  milling  at  points  on  the  direct 
line,  like  Harrisburg,  is  1^^  cents  above  the  through  rate.  Cer- 
tain higher  premiums  or  arbitraries  are  charged  to  mills  at  spec- 
ified points  not  on  the  direct  line.  This  is  done  by  the  Pennsyl- 
vania to  enable  local  mills  in  Pennsylvania  to  compete  with  oth- 
er mills  for  the  export  trade  and  also  for  the  domestic  trade  in 
New  York,  Philadelphia  and  Baltimore.  This  privilege  does 
not  extend  to  rye,  oats  or  barley.  The  Pennsylvania  declines, 
however,  as  before  foimd,  to  grant  a  like  privilege  whereby 
mills  at  Harrisburg,  or  other  points  east  of  Pittsburg,  would  be 
able  to  compete  on  even  terms  at  interior  points  with  flour  and 
other  grain  products  milled  west  of  Pittsburg.     It  places  its  re- 
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f  Msal  to  do  this  upon  two  grounds :  First,  that  it  would  thereby 
be  improperly  deprived  of  revenue  it  now  secures  under  the  ap- 
l)lication  of  local  rates  from  mill  points  on  its  line  east  of  Pitts- 
burg; and,  Second,  that  granting  the  concession  would  injure 
the  local  millers  at  places  to  or  near  which  the  Pennsylvania 
milled  product  would  be  consigned  and  sold. 

Grain  products  can  be  purchased  west  of  Pittsburg  and 
shipped  to  interior  points  in  Pennsylvania,  New  Jersey  and 
Delaware  as  freely  and  with  as  much  facility  as  grain  can  be 
purchased  and  shipped  from  the  same  points  of  origin ;  atd  no 
reason  is  shown  why  the  western  milled  product  does  not  com- 
pete with  local  mills  reached  by  the  Pennsylvania  as  forcefully 
OS  would  be  the  case  if  the  product  were  milled  east  of  Pittsburg. 
To  the  extent,  therefore,  that  the  interior  trade  of  eastern  Penn- 
sylvania in  carload  lots  of  grain  products  milled  from  western 
grain  is  now  supplied  from  mills  west  of  Pittsburg,  it  would  not 
apparently  place  additional  hardship  upon  the  local  miller  in 
Pennsylvania,  or  deprive  the  Pennsylvania  in  any  material  de- 
gree of  revenue  it  now  secures,  if  the  transit  privilege  for  grain 
<?oming  from  west  of  Pittsburg  should  be  put  in  effect  at  Har- 
risburg.  It  would  simply  be  giving  the  Harrisburg  miller  a 
share  of  the  trade  which  now  goes  to  the  miller  west  of  Pitts- 
l3urg.  That  is  precisely  what  the  Pennsylvania  is  now  doing 
^ts  to  the  grain  products  traffic  to  New  York,  Philadelphia  and 
Baltimore.  To  enable  the  Pennsylvania  miller  to  compete  with 
mills  west  of  Pittsburg  and  with  millers  on  other  lines  leading 
to  these  great  domestic  markets  and  export  points,  it  has  granted 
the  transit  privilege  on  wheat  and  com,  the  two  great  staple 
grains,  at  Harrisburg  and  other  points  on  its  line.  If  it  did  not 
do  this,  the  western  millers  would  supply  the  trade,  so  far  at 
least  as  its  line  is  concerned,  and  apparently  it  suffers  no  mate- 
rial loss  of  revenue  by  allowing  the  practice  in  Pennsylvania  for 
products  destined  to  these  seaboard  cities. 

There  are  several  large  mills  near  Harrisburg  and  at  other 
points  in  eastern  Pennsylvania  which,  under  the  transit  privi- 
lege for  products  destined  to  New  York,  Philadelphia  and  Balti- 
more, engage  quite  largely  not  only  in  the  exportation  of  grain 
products  but  also  in  supplying  the  domestic  demand  in  those 
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cities.  These  mills  do  considerable  business  in  shipping  leas 
than  carload  quantities  locally  in  eastern  Pennsylvania.  Ap- 
parently they  cannot  compete  with  western  milled  product  for 
the  carload  trade  to  local  points,  that  is,  by  grinding  western 
grain  at  their  mills  and  reshipping  the  same,  in  the  absence  of 
the  transit  privilege  for  products  to  interior  localities,  or  some 
other  concession  from  the  established  in-and-out  tariff  charges. 
It  is  possible  that  allowing  at  Harrisburg  the  transit  privilege 
for  intprior  points  might  interfere  to  some  extent  with  less  than 
carload  shipments  from  mills  already  established,  but  just  how 
that  would  occur  does  not  appear. 

What  has  been  found  above  as  to  the  local  mills  in  Pennsylva- 
nia and  the  revenue  of  the  Pennsylvania  may  bear  this  qualifi- 
cation: Considerable  quantities  of  local  grain  are  brought  to 
these  mills  at  local  rates,  and  after  milling  the  product  is 
8hii)ped  out  at  local  rates  to  interior  points.  With  compara- 
tively low  rates  applying  on  short  hauls  to  and  from  the  mills  on 
this  grain  and  its  product,  it  may  be  that  extension  of  the  tran- 
sit privilege  to  points  east  of  Pittsburg  would  operate  in  some 
degree  to  change  the  trade  situation,  so  that  local  grain  milled  in 
Pennsylvania  would  be  placed  at  a  disadvantage  and  the  revenue- 
now  derived  by  the  carrier  from  this  local  grain  and  its  product 
materially  diminished,  but  there  is  no  definite  disclosure  in  thia 
regard.  Moreover,  what  the  Pennsylvania  obtains  from  rates 
on  the  western  milled  product  and  what  it  would  receive  under 
transit  milling  at  Harrisburg  of  western  grain  are  facts  not. 
clearly  shown  in  the  record,  and  we  are  unable  to  determine  with 
certainty  whether  some  loss  of  revenue  would  or  would  not  re- 
sult. 

Any  extension  of  the  transit  privilege  to  the  Harrisburg  iiiil- 
ler  virtually  involves  allowance  of  a  like  privilege  to  all  other 
millers  east  of  Pittsburg  upon  the  lines  of  the  Pennsylvania,. 
and  perhaps  to  all  eastern  millers  on  other  roads  in  that  seccion 
of  country. 

Apparently  the  transit  privilege  for  products  to  in- 
terior points  would  be  as  valuable  to  mills  already  established 
east  of  Pittsburg  as  it  would  be  to  complainants,  whose  mill  has 
not  been  completed.     Under  present  conditions  the  established 
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mills  can,  and  complainants'  mill  could,  if  in  operation,  grind 
and  ship  grain  grown  east  of  the  AUeghenies;  grind  western 
grain  and  ship  the  product  in  less  than  carloads;  and  grind  west- 
em  grain  and  ship  the  product  to  New  York,  Philadelphia  and 
Baltimore,  on  even  terms  with  the  miller  west  of  Pittsburg. 
The  evidence  fails  to  show  whether  western  milled  products  are 
in  fact  absorbing  the  trade  at  interior  points  of  consumption 
east  of  Pittsburg,  or  to  what  extent  that  trade  is  supplied  by 
eastern  mills.  Indeed,  this  record  is  made  solely  by  the  testi- 
mony of  one  of  the  complainants  and  the  testimony  of  the  traffic 
manager  of  the  Pennsylvania,  with  some  exhibits  put  in  on  be- 
half of  complainants.  The  testimony  for  complainants  is  little 
more  than  a  showing  that  their  mill,  if  in  operation,  would  not 
be  able  to  compete  in  the  milling  of  western  grain  with  western 
milled  products  destined  to  interior  points.  What  compensat- 
ing advantages,  if  any,  are  enjoyed  by  the  established  millers  in 
eastern  Pennsylvania — and  they  appear  to  be  quite  numerous — 
and  how  the  transit  privilege  '^.sked  for  would  affect  the  millers 
in  that  section  who  depend  mainly  upon  local  grain,  ai*e  mat- 
ters concerning  which  we  have  no  information,  as  the  testimony 
barely  touches  this  aspect  of  the  case  and  is  so  general  in  char- 
acter as  to  be  of  little  value  in  determining  the  actual  or  prob- 
able effect  upon  the  milling  industry  of  Pennsylvania  of  the 
change  demanded  by  complainants. 

Conclusions. 

It  seems  unnecessary  to  determine  upon  the  present  record 
whether,  as  complainants  contend,  the  ownership  of  a  majority 
of  the  capital  stock  of  the  Pan  Handle  by  the  Pennsylvania 
Railroad  Company,  through  the  medium  of  the  Pennsylvania 
Company,  operates  to  charge  the  former  with  responsibility  for 
the  rates  and  regulations  in  force  on  the  Pan  Handle  line. 

Shippers  are  not  entitled  as  a  matter  of  right  to  mill  grain  in 
transit  and  forward  the  milled  product  under  the  through  rate 
in  force  on  the  grain  from  the  point  of  origin  to  the  place  of  ulti- 
mate destination  {Diamond  Mills  v.  B.  &  M.  R.  R.  9  I.  C.  C. 
Rep.  311),  but  allowance  of  the  privilege  by  a  carrier  to  ship- 
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pers  in  one  section  must  be  without  wrongful  prejudice  to  the 
rights  of  shippers  in  another  section  served  by  its  line. 

Considering  the  defendants  as  a  single  line,  the  granting  of 
transit  milling  west  of  Pittsburg  and  denying  it  to  millers  at 
Harrisburg  is  not  necessarily  unlawful.  The  conditions  on  the 
Pan  Handle  in  Ohio  and  Indiana  may  be  very  diflFerent  from 
the  conditions  in  eastern  Pennsylvania,  and  it  does  not  follow 
that  the  allowance  of  transit  privileges  in  the  former  territory 
requires  as  a  matter  of  law  the  like  allowance  in  the  latter  terri- 
tory. But  these  differences  have  not  been  shown  nor  their  bear- 
ing explained  by  the  testimony  in  this  proceeding.  About  all 
that  appears  on  behalf  of  complainants,  and  perhaps  all  they 
were  bound  to  show,  is  the  fact,  illustrated  by  examples,  that 
western  milled  products  have  an  important  advantage  over  west- 
ern grain  milled  at  Harrisburg  and  reconsigned  as  product  to 
interior  destinations,  because  the  Harrisburg  miller  is  refused 
transit  privileges  which  the  western  miller  enjoys.  On  the  oth- 
er hand,  the  defendants  have  submitted  only  general  grounds  of 
justification,  without  any  satisfactory  showing  as  to  the  differ- 
ence between  western  and  eastern  conditions  or  the  probable  ef- 
fect upon  the  various  interests  concerned  of  a  milling-in-transit 
privilege  at  Harrisburg.  In  short,  there  is  failure  to  disclose 
the  whole  situation  and  develop  all  the  facts  and  circumstances 
which  apparently  should  be  taken  into  account ;  and  we  are  vir- 
tually called  upon  to  decide  the  case  upon  the  assertion  of  injus- 
tice by  complainants  and  what  amount  to  general  denials  by  de- 
fendants, accompanied  with  a  declaration  that  it  is  the  policy  of 
the  Pennsylvania  Railroad  to  restrict  the  transit  privilege  and 
prevent  its  extension.  In  pursuance  of  that  policy  the  transit 
privilege  is  allowed  in  Pennsylvania  only  for  products  destined 
to  the  great  competitive  seaboard  markets,  and  this  for  the  pur- 
pose of  allowing  Pennsylvania  millers  to  engage  in  that  trade- 
But  it  is  difficult  to  see,  in  the  absence  of  proof  respecting 
local  conditions,  why  the  reason  for  protecting  Pennsylvania 
millers  does  not  apply  as  well  to  the  interior  trade  in  carload 
quantities  of  grain  products.  The  western  milled  products  com- 
pete as  strongly  with  Pennsylvania  mills  for  the  trade  at  inte- 
rior points  as  they  do  with  Pennsylvania  mills  for  the  seaboard 
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trade.  The  only  difference  between  the  two  classes  of  trade  is 
that  the  seaboard  traffic  in  part  is  carried  by  other  lines,  while 
the  interior  trade  is  confined  to  Pennsylvania  Railroad  points 
iind  is  carried  only  by  that  line.  Such  difference  shows  car- 
liers'  competition  at  the  seaboard  which  does  not  exist  at  these 
interior  points,  but  it  does  not  show  more  forceful  trade  or  mill- 
ing competition  for  the  seaboard  trade  than  for  the  trade  in  the 
interior.  There  may  be  compensating  advantages  accruing  to 
the  Pennsylvania  millers  in  relation  to  the  distribution  of  grain 
products  to  interior  points,  but  as  to  this  we  are  not  advised. 

Upon  the  meager  and  incomplete  facts  now  appearing,  we  do 
not  feel  warranted  in  making  a  decision  which  in  principle,  if 
complainants'  contention  is  well  founded  would  involve  a  gen- 
eral extension  of  transit  privileges  into  a  large  territory  whore 
heretofore  such  privileges  have  not  been  allowed.  It  is  evident 
that  the  question  raised  affects  numerous  interests  in  a  consider- 
able section  of  country,  and  apparently  other  lines  as  well  as  the 
Pennsylvania,  and  therefore  ought  not  to  be  determined  without 
a  more  comprehensive  and  careful  inquiry  than  this  record  per- 
mits. 

For  the  reasons  thus  briefly  stated,  the  case  will  be  continued 
for  further  bearing  at  a  time  and  place  to  be  hereafter  fixed. 
10  L  C.  C.  Rep. 
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No.  785. 
n.  B.  PITTS  &  SON 

V, 

ST.  LOUIS  &  SAX  FRANCISCO  RAILROAD  COMPANY 
A.\D  TEXAS  &  PACIFIC  RAILWAY  COMPANY. 


Decided  April  24,  1905. 


Complainants  sliippcd  two  carloads  of  snapped  com  over  the  railways  of 
the  St.  Louis  k  San  Francisco  and  Texas  &  Pacific  companies,  froia 
Grove,  Indian  Territory,  to  Marshall,  Texas.  On  one  carload  defend- 
ants exacted  a  charge  of  Ai^Vi  cents  per  100  pounds  and  on  the  other 
31V^  cents.  The  only  published  rates  in  effect  and  applicable  to  the 
shipments  were,  an  interstate  rate  of  the  former  company  of  21  cents 
per  100  pounds  plus  25  per  cent  for  the  transportation  to  Paris,  Texas, 
and  a  proportional  rate  of  the  latter  for  transportation  from  Paris  to 
Marshall  of  14  ^/^  cents,  except  tliat  the  T.  &  P.  Company's  tariff  pro- 
vided that  lower  combinations  by  other  roads  would  be  protected* 
Upon  one  shipment  the  tariff  purporting  to  name  the  rates  was  an 
association  tariff  consisting  of  207  pages,  filled  with  notes,  exoeptions- 
and  special  references,  indicated  by  a  host  of  arbitrary  signs,  and  was 
so  involved  that  the  freight  officials  of  the  carriers  could  not  agree,  and 
the  Auditor  of  the  Commission  found  it  difficult  to  determine  the  rate 
which  did  apply.  Held: 

1.  That  the  rate  of  the  St.  L.  &  S.  F.  Company  for  the  transportar 
tion  to  Paris  was  excessive  and  unreasonable  to  the  extent  that  it 
exceeded  21  cents  per  100  pounds. 

2.  Tliat  the  proportional  rate  of  the  T.  &  P.  Company  of  14%  cents- 
per  100  pounds  is  assumed  to  be  reasonable. 

3.  That  complainants  are  entitled  to  reparation  to  the  extent  that 
the  charges  exacted  from  them  exceeded  36%  cents  per  100  pounds. 

4.  That  it  is  the  duty  of  railroad  companies,  under  the  Act  to  regu- 
late commerce,  to  print,  publish  and  file  tariffs  showing  rates  which  are 
so  simplified  that  persons  of  ordinary  comprehension  can  understand 
them ;  and  that  a  notation  in  the  tariff  of  one  carrier  making  reference 
to  the  tariff  of  some  competing  carrier  does  not  meet  the  requirement 
of  the  law  that  the  rate  charged  shall  be  published  and  filed. 
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W.  L,  Pitts  for  complainant 

Hiram  Glass  for  St  L.  &  S.  F.  R.  R.  Co.  and  T.  &  P.  Ry.  Co. 

Report  and  Opinion  of  the  Commission. 

Peouty,  Commissioner: 

The  complainants  in  this  case  are  merchants  doing  a  whole- 
sale hay  and  grain  business  at  Marshall,  Texas,  under  the  firm 
style  of  H.  B.  Pitts  &  Son,  and  they  claim  to  recover  of  the 
defendants  an  overcharge  growing  out  of  the  transportation 
of  two  carloads  of  snapped  com  from  Grove,  Indian  Territory, 
to  Marshall,  Texas.  The  com  was  delivered  in  each  case  to 
the  St  Louis  &  San  Francisco  Company  at  Grove,  by  it  trans- 
ported to  Paris,  Texas,  and  there  delivered  to  the  Te:<as  &  Pa- 
cific Company,  which  carried  it  to  Marshall.  The  first  ship- 
ment was  in  January,  1903,  and  weighed  48,744  pounds.  The 
second  was  in  May  of  the  same  year  and  weighed  40,500 
pounds.  The  rate  charged  and  collected  upon  the  first  ship- 
ment was  44V2  cents  per  100  pounds;  upon  the  second  ship- 
ment Siy2  cents  per  100  pounds.  The  complainants  insist  that 
it  should  have  been  351^  cents  upon  both  shipments. 

For  some  time  previous  to  December,  1902,  there  had  been 
in  effect  a  joint  through  rate  on  corn  from  Grove  and  corres- 
ponding points  in  Indian  Territory,  to  Marshall,  and  corres- 
ponding points  in  Texas,  via  the  route  in  question,  of  about 
30  cents  per  100  pounds.  Owing  to  certain  disputes  with  ref- 
erence to  the  privilege  of  milling-in-transit,  this  joint  rate  was 
canceled  by  the  St.  Louis  &  San  Francisco  Company.  There- 
upon the  Texas  &  Pacific  Company  put  in  effect  from  Paris 
to  Marshall  what  it  denominated  a  proportional  interstate  rate, 
which  applied  on  interstate  shipments  delivered  to  it  by  the 
St.  Tx)uis  &  San  Francisco  Company  at  Paris  for  transportation 
to  some  other  point  in  the  state  of  Texas.  The  local  rate  fixed 
by  the  Texas  Commission  from  Paris  to  Marshall  would  have 
been  I2I/2  cents  per  100  pounds,  but  this  so-called  interstate 
proportional  rate  for  the  same  haul  was  14^  cents  per  100 
pounds.  The  General  Freight  Agent  of  the  Texas  &  Pacific 
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Company  stated  thali  in  his  opinion  the  local  Texas  rate  waa 
unreasonably  low,  and  that  for  this  reason  his  company  in- 
sisted in  case  of  interstate  shipments  upon  the  righer  rate. 

At  tlie  time  of  both  these  shipments  there  was  in  eflFect  an 
interstate  rate  from  Grove  to  Paris,  Texas,  by  the  St  Louis 
&  San  Francisco  Railroad,  of  21  cents  on  com.  The  tariff 
provided  that  snapped  com  should  take  a  rate  25  per  cent 
above  that  applicable  to  shelled  com.  Snapped  com  is  com 
in  tbe  shuck,  and  it  was  said  that  the  higher  rate  was  imposed 
for  the  reason  that  snapped  corai  was  more  bulky  and  therefore- 
less  desirable  freight.  No  distinction  is  made  in  the  Texas- 
Commission  tariff  or  in  the  interstate  tariff  of  the  Texas  &  Pa- 
cific Company  between  corn  and  snapped  com,  nor  do  we  find 
such  a  distinction  in  the  tariff  of  other  lines  operating  in  that 
territory. 

When  the  first  carload  was  received  the  agent  of  the  Texas 
&  Pacific  endeavored  to  ascertain  the  proper  rate  to  apply  for 
the  haul  by  the  St.  Louis  &  San  Francisco  up  to  Paris,  and 
in  some  way  got  the  impression  that  this  was  30  cents.  He,. 
accordingly,  added  to  this  tlie  interstate  rate  upon  his  own  line, 
14i/i>  cents,  making  a  total  rate  of  441^  cents.  The  complain- 
ants protested  against  this  charge,  but  finally  paid  the  rate  in 
order  to  obtain  possession  of  their  corn.  The  Texas  &  Pacific- 
Company  retained  the  14%  cents  per  100  pounds  of  the  sum 
thus  collected  and  passed  the  balance  over  to  the  St  Louis  &- 
San  Francisco. 

The  General  Freight  Agent  of  the  Texas  &  Pacific  Com- 
pany stated  that  his  tariffs  provided  that  where  a  lower  rate- 
could  be  made  by  any  combination  than  that  by  which  the  traf- 
fic actually  moved  such  combination  would  be  protected.  The- 
second  carload  for  some  unexplained  reason  was  billed  from 
Grove  at  31%  cents  per  100  pounds,  and  the  agent  of  the 
Texas  &  Pacific,  upon  the  supposition  that  this  was  the  rate- 
by  some  other  line,  collected  that  amount  upon  delivery  of  the- 
shipment.  It  was  said  on  the  hearing  that  there  was  in  fact 
no  competing  rate  of  31%  cents,  but  that  a  combination  could 
be  made  by  another  line  of  35%  cents.  The  St  Louis  &  Saa 
Francisco  Company  and  the  Texas  &  Pacific  Company  have  in. 
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effect  an  arrangement  that  joint  rates  shall  be  divided  equally  in 
cases  corresponding  to  a  through  shipment  from  Grove  to  Mar- 
shall. Since  this  rate  of  31^  cents,  made  to  protect  a  supposed 
competitive  rate  by  some  other  line,  was  regarded  as  a  joint 
rate,  the  Texas  &  Pacific  retained  one-half  of  it  and  paid  the 
other  half  over  to  the  St  Louis  &  San  Francisco. 

These  shipments  were  received  by  the  St  Louis  &  San  Fran- 
cisco at  Grove,  billed  to  Marshall,  Texas,  and  were  trans- 
ported by  that  company  to  Paris  and  there  delivered  to  the 
Texas  &  Pacific  for  carriage  to  destination.  The  Texas  &  Pa- 
cific received  and  treated  the  shipment  as  interstate  although 
its  service  was  entirely  within  the  state  of  Texas.  The  ship- 
ment was,  therefore,  in  the  contemplation  of  both  these  defend- 
ants an  interstate  shipment  Ordinarily,  this  Commission  has 
no  jurisdiction  over  the  division  of  a  through  rate  as  such, 
but  since,  in  this  case,  the  carriers  have  voluntarily  agreed 
that  the  total  rate  shall  be  made  up  of  two  independent  inter- 
state rates,  we  may  inquire  into  the  reasonableness  of  these 
rates  by  themselves. 

The  distance  from  Grove  to  Paris  is  297  miles.  The  regular 
distance  tariff  applicable  to  the  movement  of  corn  between 
those  points  was  and  is  21  cents  per  100  pounds,  with  a  mini- 
mum of  30,000  pounds.  No  distinction  had  been  made  in  the 
tariffs  of  the  St  Louis  &  San  Francisco  between  corn  and 
snapped  corn  until  December  10,  1902.  One  of  these  car- 
loads weighed  48,744  pounds ;  the  other  40,500  pounds.  With- 
out deciding  whether  this  defendant  may  properly  make  a  dis- 
tinction between  shelled  com  and  snapped  com,  and  without  de- 
ciding whether  its  present  tariff  upon  those  commodities  is 
or  is  not  reasonable,  as  a  local  rate  to  Paris,  we  feel  clear  that 
21  cents  for  the  movement  of  these  two  carloads  when  that 
movement  is  part  of  a  total  through  movement  of  450  miles 
is  sufficiently  high,  and  that  any  charge  above  that  would  be  un- 
reasonable. The  distance  from  Paris  to  Marshall  is  158  miles. 
We  assume,  without  deciding,  that  the  interstate  rate  of  the 
Texas  &  Pacific  on  com  is  reasonable.  This  would  make  the 
reasonable  through  rate  35^  cents,  divided  14^  cents  to  the 
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Texas  &  Pacific  and  21  cents  to  the  St  Louis  &  San  Fnn- 
cisco. 

The  difference  between  what  the  complainants  have  actually 
paid  for  these  two  shipments  and  what  they  should  have  paid 
at  a  rate  of  35^^  cents  is  $27.67. 

Conclusions. 

The  provision  in  the  tariff  of  the  Texas  &  Pacific  Companj 
that  lower  combinations  by  other  routes  will  be  protected,  can 
not  be  regarded  as  the  legal  publication  of  a  rate  by  that  com- 
pany. The  purpose  in  requiring  rates  to  be  published  and 
posted  is  to  inform  the  public  of  the  rates  of  transportation 
at  which  shipment  can  be  made.  A  notation  in  the  tariff  of  one 
carrier  making  reference  to  the  tariff  of  some  competing  car- 
rier, a  tariff  which  may  not  be  accessible  to  the  prospective 
shipper,  cannot  meet  the  requirements  of  tho  law  that  the  rate 
charged  shall  be  published  and  posted.  The  only  l^al  tariff 
under  which  this  shipment  moved  was  the  interstate  tariff 
of  the  St  Louis  &  San  Francisco  Company  to  Paris,  plus  the 
interstate  proportional  tariff  of  the  Texas  &  Pacific  from  Paris 
to  MarshalL 

We  have  decided  that  the  published  rate  of  the  St»  Louis 
&  San  Francisco  Company  on  snapped  com,  when  applied  to 
shipments  of  tliis  loading  destined  to  Marshall,  was  unrea- 
sonably high,  and  tliat  this  company  ought  not  to  have  ex- 
acted more  than  21  cents.  The  Texas  &  Pacific  should,  there- 
fore, have  collected  351/^  cents  per  100  pounds,  retained  14^^ 
cents,  and  paid  over  to  the  St.  Louis  &  San  Francisco  Company 
the  balance.  In  point  of  fact,  it  has  retained  more  than  14^ 
cents  per  100  pounds  out  of  the  amount  collected  by  it,  and  it 
has,  therefore,  to-day,  as  between  it  and  the  St  Louis  &  San 
Francisco  Company,  more  than  it  is  entitled  to  retain.  The 
St  Louis  &  San  Francisco  Company  received  on  the  first  ship- 
ment 9  cents  per  100  pounds,  or  $43.87  more  than  was  reason- 
able. On  the  second  shipment  it  did  not  receive  as  much  as 
it  was  entitled  to,  partly  because  the  complainants  did  not  pay 
a?  much  to  the  Texas  &  Pacific  as  they  should,  and   partly 
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because  the  latter  company  retained  more  than  its  legal  pro- 
portion of  the  rate.  This  Commission,  probably,  has  no  au- 
thority to  off-set  these  claims  of  the  complainant  against  the 
St.  Louis  &  San  Francisco,  and  the  St  Louis  &  San  Francisco 
against  the  complainant;  but  inasmuch  as  the  complainant  is 
willing  to  have  an  order  to  that  effect  entered,  an  order  will  be 
made  directing  the  St  Louis  &  San  Francisco  to  pay  to  the 
complainants  the  sum  of  $27.67,  with  interest  from  October 
2S,  1904,  the  date  of  filing  the  complaint  Interest  should 
properly  be  reckoned  from  the  payment  of  the  freight  upon 
the  first  shipment,  but  the  date  of  that  payment  does  not  ap- 
pear from  this  record. 

This  holding  apparently  sanctions  a  rate  of  35%  cents 
from  Grove  to  Marshall,  a  distance  of  450  miles.  It  is  proper, 
therefore,  to  observe  that  we  have  not  passed  upon  the  reason- 
ableness of  that  rate.  The  complainants  sought  to  recover  what 
they  had  paid  over  and  above  a  rate  of  35%  cents  and  their 
contention  has  been  sustained. 

It  also  seems  proper  to  refer  to  the  deplorable  condition  of 
the  tariffs  under  which  this  traflSc  moved.  These  are  published 
by  the  Southwestern  Tariff  Committee,  which  prints  a  single 
tariff  for  the  16  railroads  which  appear  to  be  members  of  that 
Association.  If  the  prospective  shipper  of  grain  at  Grove,  In- 
dian Territory,  had  wished  to  consult  the  posted  schedules  for 
the  purpose  of  ascertaining  the  rate  on  grain  from  that  point  to 
^Marshall,  Texas,  he  would  have  found,  or  been  given  a  bundle 
of  papers  consisting  of  297  pages,  made  up  of  an  original  tar- 
iff of  129  pages  and  supplements  of  168  pages.  This  mass 
of  papers  does  not  purport  to  name  all  rates,  but  simply  those 
on  grain,  grain  products,  hay  and  straw  in  carloads.  It  is 
filled  with  notes,  observations,  explanations,  exceptions,  special 
notices,  special  notes  and  references  by  means  of  a  host  of  ar- 
bitrary signs,  the  comprehension  of  which  would  alone  require 
days  of  study. 

There  were  present  upon  the  hearing  of  this  case  the  General 
Freight  Agent  of  the  Texas  &  Pacific  and  the  Chief  Rate  Clerk 
of  the  St  Louis  &  San  Francisco.  While  they  agreed  as  to 
the  rate  which  should  have  been  imposed  according  to  the  pub- 
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I  lished  schedules  upon  the  first  shipment^    they   did  not  agree 

I  themselves  as  to  the  rate  applicable  to   the   second  shipment 

r  Upon  returning  to  Washington  the  Commission  requested  from 

the  office  of  its  Auditor  a  report  showing  -^^hat  tari£F  rate  would 

apply  to  the  movement  of  these  two  carloads  of  snapped  eorn^ 

requesting  as  prompt  a  reply  as  possible.      A  question  of  that 

I  kind  would  be  correctly  answered  in  a  few  moments  from  an  ex- 

i  amination  of  the  tariffs  in  most  parts  of  the  country.     It  was 

only  after  two  days  spent  in  the  examination  of  these  tariffs 
that  our  Auditor,  whom  we  have  found  a  most  efficient  man, 
reached  a  conclusion  which  satisfied  him.  The  rate  reportsed 
by  him  agreed  with  that  of  the  railroad  officials  as  to  the  first 
shipment,  but  was  different  as  to  the  last  shipment  from  that  of 
either  the  General  Freight  Agent  of  the  Texas  &  Pacific  or  the 
Chief  Rate  Clerk  of  the  St  Louis  &  San  Francisco. 

When  the  St  Louis  &  San  Francisco  Railroad  Company 
hangs  up  in  its  station  a  document  of  that  kind  as  a  publica- 
tion of  its  rates  on  corn  it  fails  to  comply,  in  our  opinion,  with 
either  the  letter  or  the  spirit  of  the  6th  section.  Each  railroad 
should  print,  post  and  file  a  tariff  showing  its  own  rates,  and 
those  tariffs  should  be  so  simplified  that  persons  of  ordinary 
<*.oniprehension  can  understand  them.  That  this  is  possible  suf- 
ficiently appears  from  the  fact  that  it  is  done  elsewhere. 
An  order  will  issue  in  accordance  with  the  above  conclusionsL 
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No.  743. 
H.  B.  PITTS  &  SON 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COM- 
PANY ;  TEXAS  &  PACIFIC  RAILWAY  COMPANY ; 
INTERNATIONAL  &  GREAT  NORTHERN  RAIL- 
ROAD COMPANY;  and  MISSOURI,  EANSAS  & 
TEXAS  RAILWAY  COMPANY. 


Decided  April  24,  1905. 


1.  Facts  stated  concerning  shipments  of  hay  by  complainant  over  the  rail- 
ways of  the  Atchison,  Topeka  &  Santa  Fe  and  Texas  &  Pacific  Com- 
panies, from  Robinson  and  La  Junta,  Colo.,  and  Dodge  City,  Kans.,  to 
Marshall,  Jefferson  and  Kildare,  Tex.  Held:  That  the  proportional 
rates  per  100  pounds  charged  by  the  former  company  were  excessive 
and  unreasonable  to  the  extent  that  they  exceeded  21  cents  for  the 
transportation  to  Fort  Worth,  Tex.,  and  those  of  the  latter  company 
excessive  and  unreasonable  to  the  extent  that  they  exceeded  15  cents 
for  the  transportation  from  Fort  Worth  to  the  destinations  named,  and 
that  complainant  is  entitled  to  reparation  from  the  A.,  T.  &  S.  F.  R.  Co. 
in  the  sum  of  $196.84,  and  from  the  T.  &  P.  Co.  in  the  sum  of  $51.95, 
with  interest  from  August  1,  1903. 

2.  Neither  the  International  &  Great  Xorthem  Railroad  Company  nor  the 
Missouri,  Kansas  &  Texas  Railway  Company  was  a  party  to  the  trans- 
portation here  in  question,  and  as  to  those  carriers  the  complaint  is 
dismissed. 

W.  L.  Pitts  for  complainant. 

Hiram  Oldss  for  Texas  &  Pacific  Railway  Company. 

Report  and  Opinion  of  the  Commission. 

Pbouty,  Commissioner: 

The  complainants  are  H.  B.  Pitts  and  W.  L.  Pitts,  oigaged 
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in  the  business  of  handling  hay  and  grain  at  Marshall,  Texas, 
under  the  firm  style  of  H.  B.  Pitts  &  Son.  The  defendants  are 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  the  Texas 
&  Pacific  Railway  Company,  the  International  &  Great  North- 
ern Railroad  Company  and  the  Missouri,  Kansas  &  Texas  Rail- 
way Company.  The  two  last-named  carriers  in  no  way  partic- 
ipated in  the  transactions  involved  in  this  proceeding. 

The  complainants  claim  to  recover  certain  overcharges  upon 
seven  carloads  of  hay.  The  date  of  shipment,  point  of  origin, 
destination,  weight,  and  amount  paid  in  case  of  each  carload 
are  given  below: 

Date.  From.  To. 

Jan'y     3,  1903,      Robinson,  Colo.        Marshall,  Tex. 
Jan'y     9,  1903, 

Jan'y  12,  1903,  "  "  Jeflferson, 

Jan'y  12,  1903, 
Jan'y  12,  1903, 

Jan'y  15,  1903,      Dodge  City,  Kans. 
July      9,  1903,      La  Junta,  Colo.        Kildare,       " 

These  shipments  were  in  all  cases  received  by  the  Atchison, 
Topeka  &  Santa  Fe  Company,  billed  to  destination,  transported 
by  that  company  to  Ft  Wortli,  Texas,  and  there  delivered  to 
the  Texas  &  Pacific,  by  which  they  were  carried  to  destination. 

The  Atchison,  Topeka  &  Santa  Fe  Company  was  not  repre- 
sented upon  the  hearing  and  while  permission  was  given  that 
company  to  file  with  the  Commission  any  statement  it  might 
desire,  that  privilege  has  not  been  availed  of.  We  have  there- 
fore only  the  answer  of  that  defendant.  The  Qenetal  Freight 
Agent  of  the  Texas  &  Pacific  Railway  Company  appeared  and 
testified  upon  the  hearing.  The  tariiBFs  of  these  defendants  are 
in  such  confusion  that  no  one  connected  with  this  office  can  de- 
termine from  them  with  any  degree  of  certainty  what  the  pub- 
lished rate  on  hay  between  these  points  has  been  or  is.  One  of 
the  complainants  tastified  that  up  to  about  January  1,  1903, 
there  was  in  effect  by  the  line  of  these  defendants  a  joint 
through  rate  of  36  cents  per  100  pounds,  which  would  have  ap- 
plied to  the  movement  of  these  carloads  of  hay,  and  he  pro- 
duced expense  bills  which  showed  apparently  that  he  had  made 
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shipments  from  corresponding  points  by  those  lines  at  that  rate 
as  late  as  January  1,  1903.  The  testimony  of  the  Texas  &  Pa- 
cific tended  to  show  that  such  a  rate  had  formerly  been  in 
effect,  but  that  it  was  withdrawn  about  November,  1902.  The 
answer  of  the  Atchison,  Topeka  &  Santa  Fe  states  that  on  Sep- 
tember 11,  1903,  a  joint  through  rate  of  36  cents  was  estab- 
lished which  would  be  applicable  to  shipments  like  those  in 
question  and  it  is  the  opinion  of  our  Auditor  that  the  tariffs 
so  indicate.  Upon  this  testimony  we  find  that  for  some  time 
previous  to  December,  1902,  the  Atchison,  Topeka  &  Santa  Fe 
and  the  Texas  &  Pacific  had  in  effect  a  joint  through  rate  of 
36  cents  per  100  pounds  from  the  points  of  origin  to  the  points 
of  destination  embraced  in  this  case  upon  hay,  and  that  a  sim- 
ilar rate  has  been  in  effect  since  September  11,  1903,  and  is 
now  in  effect. 

The  agent  of  the  Texas  &  Pacific  testified  that  owing  to  some 
disagreement  between  the  Santa  Fe  Company  and  his  com- 
pany, the  former  had  in  the  latter  part  of  the  year  1902  can- 
celed its  joint  rates  on  grain  and  grain  products  and  hay; 
that  thereupon  the  Texas  &  Pacific  put  in  effect  a  rate  of 
18%  cents  upon  hay  from  Ft  Worth  to  Marshall,  Kildare  and 
Jefferson  applicable  to  traffic  received  from  the  Atchison,  To- 
peka &  Santa  Fe  at  Ft.  Worth.  Upon  the  shipments  in 
question  it  added  this  rate  of  18%  cents  to  whatever  rate  had 
been  charged  by  the  Atchison  up  to  Ft  Worth ;  collected  the  en- 
tire amount  at  destination  of  the  complainants;  retained  18% 
cents,  and  paid  over  the  balance  to  the  Atchison  Company. 
The  rate  on  hay  established  by  the  Texas  Commission  from 
Ft  Worth  to  these  destinations  is  16  cents,  but  the  General 
Freight  Agent  of  the  Texas  &  Pacific  was  of  the  opinion  that 
this  rate  was  unreasonably  low. 

The  claim  of  the  complainants  is  that  they  should  have  been 
accorded  a  rate  of  36  cents  and  that  any  charge  above  that  rate 
is  unjust  and  unreasonable.  Plainly  this  record  presents  no 
facts  from  which  we  can  determine  as  an  independent  proposi- 
tion the  inherent  reasonableness  of  these  rates.  It  is  about 
775  miles  from  Robinson  and  La  Junta  to  Ft  Worth ;  676  miles 
from  Dodge  City ;  from  Ft  Worth  to  the  points  of  destination 
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by  the  Texas  &  Pacific  it  is  approximately  200  miles.  Thirty- 
six  cents  for  a  haul  of  that  length  upon  this  eominodi ty  *  is  a 
low  rate  upon  the  lines  in  question.  But  it  appears  that  these 
defendants  have  maintained  that  rate  for  years  with  the  ex- 
ception of  a  short  interval  of  some  seven  or  eight  months  dur- 
ing which  these  shipments  were  made,  and  that  the  reason  for 
not  maintaining  it  during  that  period  was  not  because  the  rate 
was  too  low,  but  because  the  defendants  had  fallen  into  some 
disagreement  as  to  the  right  of  milling  in  transit  We  are  in- 
clined to  hold  entirely  upon  the  unexplained  admission  arising 
from  the  act  of  these  defendants  in  maintaining  for  years  a 
rate  of  36  cents,  that  this  is  a  reasonable  rate;  that  anything 
higher  is  unreasonable  and  that  the  defendants  should  have  ap- 
plied that  rate  to  the  shipments  in  question. 

This  shipment  was  moved  in  the  contemplation  of  both  par- 
ties as  a  through  shipment  from  the  points  of  origin  to  desti- 
nation. There  was,  however,  in  effect  at  the  time  no  joint  rate. 
The  shipments  were  carried  upon  two  separate  interstate  rates, 
one  over  the  Santa  Fe  from  the  points  of  origin  to  Ft  Worth, 
and  the  other  by  the  Texas  &  Pacific  from  Ft  Worth  to  destina- 
tion. We  must  determine,  therefore,  what  sum  each  defendant 
might  reasonably  have  charged  for  its  service.  Here,  again, 
we  are  without  any  facts  upon  which  to  base  an  intelligent  con- 
clusion. The  General  Freight  Agent  of  the  Texas  &  Pacific 
testified  that  while  he  did  not  remember  the  divisions  of  the 
joint  rate  of  36  cents,  it  was  probable  his  company  received 
as  its  share  18%  cents,  or  the  sum  named  by  it  as  a  proportional 
interstate  rate  when  the  joint  rate  was  canceled  by  the  Santa 
Fe.  The  distance  by  the  Santa  Fe,  as  already  seen,  is  775 
miles  from  two  stations,  and  575  miles  from  the  other,  while 
the  haul  of  the  Texas  &  Pacific  is  only  about  200  miles.  There 
is  evidently,  however,  some  competitive  condition  which  has  in- 
duced the  Santa  Fe  to  accept  for  its  division  much  less  than 
would  result  from  the  adoption  of  a  mileage  basis.  Did  not  the 
facts  justify  the  allowance  of  what  seems  to  be  a  disproportion- 
ate division  to  the  Texas  &  Pacific  we  may  assimie  that  the 
Santa  Fe,  having  knowledge  of  the  situation  would  have  placed 
the  actual  conditions  before  the  Commission.    We  do  not  think, 
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liowever,  that  the  Texas  &  Pacific  should  be  allowed  to  charge 
more  tlian  its  local  rate  from  Ft  Worth  upon  these  shipments. 
Even  if  this  rate  is  unreasonably  low  as  applied  to  a  local  ship- 
ment, and  we  express  no  opinion  to  that  effect,  it  is  certainly 
sufficiently  high  when  considered  as  a  part  of  a  haul  of  nearly 
1,000  miles.  We  have,  therefore,  allowed  the  Texas  &  Pacific 
15  cents  per  100  pounds,  and  the  Atchison,  Topeka  &  Santa 
Fe  21  cents  per  100  pounds,  for  the  transportation  of  this  hay. 
On  this  basis  the  Texas  &  Pacific  has  collected  $51.95  and  the 
Atchison,  Topeka  &  Santa  Fe  $196.84  more  than  a  reasonable 
compensation,  and  should  repay  those  sums  to  the  complainants. 

Conclusions. 

Upon  the  foregoing  findings  of  fact  the  International  &  Great 
Xorthern  Railroad  Company  and  the  Missouri,  Kansas  &  Texas 
Ttailway  Company  should  be  dismissed.  The  Atchison,  Topeka 
&  Santa  Fe  Railway  Company  should  be  ordered  to  pay  to 
the  complainants  $196.84,  and  the  Texas  &  Pacific  Railway 
Company  $51.95,  with  interest  from  August  1,  1903,  that  be- 
ing approximately  the  date  of  the  last  payment  of  freight  by 
the  complainants. 
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No.  780. 
HOPE  COTTON  OIL  COMPANY 

V. 

TEXAS  &  PACIFIC  RAILWAY  COMPANY. 


Decided  April  24,  1905. 


Complainant  desired  to  Bhip  cotton  seed  in  carloads  from  Louisiana  Btatlonf 
on  defendant's  line  to  Hope,  Ark.,  at  the  sum  of  focal  rates  baaed  upon 
Tezarknna,  Ark.,  which  sum  was  less  than  the  published  through 
charge,  but  defendant  refused  to  apply  its  local  rate  to  Tezarkana, 
which  was  12V^  cents  per  100  pounds,  on  such  through  shipments,  and 
also  refused  to  allow  complainant  to  ship  locally  to  Tezarkana  under 
the  12Mt  cent  rate  in  force  to  that  point.  Ueld:  That  while  defendant 
was  entitled  to  insist  upon  the  application  of  the  through  rate  to  the 
through  shipment  to  Hope,  it  could  not  lawfully  refuse  to  receive  and 
carry  complainant's  freight  to  Texarkana  under  its  local  rate  to  that 
point,  and  that  complainant  is  entitled  to  reparation  for  damages 
resulting  from  its  inability  to  ship  640  tons  of  cotton  seed  to  Hope 
which  it  had  contracted  for  and  desired  to  have  transported  0¥er  d«* 
fendant's  line. 

Wm.  II.  Arnold  for  complainant 

Hiram  Glass  for  Texas  &  Pacific  Railway  Company. 

Repobt  and  Opinion  op  the  Commission. 

Pbouty,  Commissioner: 

The  Hope  Cotton  Oil  Company  is  a  corporation  operating 
a  mill  at  Hope,  Arkansas,  for  the  manufacture  of  cotton  Bfied 
into  oil  and  its  other  products,  and  it  seeks  in  this  proceeding 
to  recover  damages  of  the  defendant  railway  company  for  al- 
leged refusal  to  receive  and  transport  certain  shipments  of  cot- 
ton seed. 

In  tlie  fall  of  1903  the  complainant  had  in  contemplati<m  the 
purchase  of  cotton  seed  at  certain  stations  upon  the  line  of 
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the  defendant  railway  in  Louisiana  north  of  Shreveport  for 
use  in  its  milh  This  seed  could  only  reach  the  milKof  the 
complainant  by  passing  over  the  road  of  the  defendant  to 
Texarkana,  and  from  there  by  the  St  Louis,  Iron  Mountain  & 
Southern  to  Hope.  In  this  view  the  agent  of  the  complainant 
applied  at  the  office  of  the  joint  agent  of  the  two  railways  above 
mentioned  at  Texarkana  for  the  purpose  of  ascertaining  the 
rate.  The  person  in  charge  of  the  office  after  consulting  his 
tariffs  stated  that  the  rate  from  the  stations  in  question  to  Tex- 
arkana was  121A  cents  per  100  pounds;  that  the  rate  from 
Texarkana  to  Hope  was  5  cents  per  100  pounds,  and  that  the 
through  rate  would  not  be  more  but  perhaps  less  than  the  com- 
bination of  these  two.  It  did  not  very  clearly  appear  what  of- 
ficial it  was  w^ho  gave  this  information,  but  w^e  find  from  the 
evidence  that  it  was  the  chief  clerk  in  charge  of  the  office,  not 
the  joint  agent  himself. 

After  receiving  this  information,  the  agent  of  the  complain- 
ant proceeded  to  buy  at  these  stations  in  Louisiana  49  carloads 
.  of  cotton  seed  at  20  tons  to  the  car.  It  was  his  purpose  and 
expectation  to  ship  this  cotton  seed  to  Texarkana  at  the  12%- 
cent  rate,  and  from  Texarkana  to  Hope  at  the  5-cent  rate,  and 
he  understood  such  to  be  the  legal  right  of  the  complainant. 
Seventeen  of  the  49  cars  were  actually  shipped  upon  those  rates. 
These  cars  seem  to  have  been  billed  to  the  Hope  Cotton  Oil 
Company,  Texarkana,  care  of  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway.  When  the  car  arrived  at  Texarkana  it  was 
delivered  to  the  Iron  Mountain  road  and  by  it  transported  to 
Hope.  Some  question  seems  to  have  arisen  as  to  these  ship- 
ments before  the  entire  17  cars  had  gone  forward  and  for  this 
reason,  but  under  circumstances  not  clearly  disclosed  by  the 
evidence,  the  contents  of  five  cars  were  transferred  at  Texar- 
kana from  the  cars  of  the  Texas  &  Pacific  to  those  of  the  Iron 
Mountain  by  the  Hunter  Transfer  Company.  The  remaining 
32  cars  have  never  been  shipped  for  the  following  reasons: 

As  soon  as  the  General  Freight  Agent  of  the  Texas  &  Pacific 
Company  ascertained  what  was  being  done,  he  took  the  ground 
that  this  cotton  seed  was  not  entitled  to  a  rate  of  12^^  cents. 
There  was  in  effect  a  tariff  naming  that  rate  from  the  stations 
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in  question  to  Texarkana,  and  that  tariff  on  its  face  was  with- 
out limitation  either  as  to  the  consignee  or  the  use  which  should 
be  made  of  the  cotton  seed  or  the  route  by  which  its  product 
should  be  shipped  out;  but  the  Texas  &  Pacific  insisted  that 
this  schedule  applied  simply  to  Texarkana  delivery;  that  these 
shipments  were  in  fact  through  shipments  from  the  points  of 
origin  to  Hope,  Arkansas,  and  that  they  must  go  under  the  ap- 
propriate joint  rate  between  the  Texas  &  Pacific  and  the  Iron 
Mountain  companies.  There  was  in  effect  no  such  joint  oom- 
modity  rate  on  cotton  seed,  but  there  were  joint  class  rates. 
Cotton  seed  is  classified  in  the  Western  Classification,  which 
would  apply  to  interstate  shipments  in  this  territory,  as  Class 
A,  and  the  joint  rate  applicable  to  Class  A  was  67  cents.  The 
Texas  &  Pacific  therefore  insisted  that  this  commodity  should 
only  be  received  by  that  company  for  shipment  at  that  rate  and 
issued  instructions  to  its  station  agents  not  to  ship  it  at  the  rate 
of  12%  cents. 

As  soon  as  the  complainant  ascertained  that  there  was  trouble 
about  the  forwarding  of  the  seed,  the  agent  who  had  purchased 
the  same  was  sent  to  these  stations  for  the  purpose  of  straight- 
ening the  matter  out  and  sending  forward  the  shipments.  He 
requested  tlie  agents  at  the  various  stations  involved  to  bill  the 
seed  in  three  different  ways ;  first,  to  the  Hope  Cotton  Oil  Com- 
pany at  Texarkana,  care  of  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company;  second,  to  the  Hope  Cotton  Oil 
Company  at  Texarkana,  care  of  the  Hunter  Transfer  Company ; 
third,  to  the  Hunter  Transfer  Company,  Texarkana.  The 
agents  of  the  defendant  all  declined  to  ship  the  cotton  seed  at 
a  12%-cent  rate  upon  this  billing  or  upon  any  other  billing. 

The  evidence  of  the  complainant  tended  to  show  that  they 
went  further  and  declined  to  receive  the  seed  for  shipment  at 
all  so  long  as  the  Hope  Company  was  the  owner  of  it  While 
this  may  have  been  so  in  some  instances,  we  think  and  find  that 
if  the  complainant  had  so  desired  it  could  have  sent  forward 
this  seed  upon  the  joint  class  rate  of  67  cents.  That  would  have 
been,  however,  $13.40  per  ton.  The  seed  only  cost  $14.00  per 
ton  and  the  rate  which  the  complainant  supposed  available  was 
only  $3.50  per  ton.    To  insist  upon  a  rate  of  67  cents  per  100 
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pounds  was,  therefore,  for  all  practical  purposes  to  decline  to 
receive  the  cotton  seed  for  shipment  on  any  terms. 

It  is  suggested  that  it  may  have  been  the  duty  of  the  com- 
plainant to  pay  the  rate  charged  by  the  defendant  and  sue  to 
recover  the  overcharge,  but  so  far  as  that  may  be  a  question  of 
fact  or  in  so  far  as  any  finding  of  fact  may  be  material  in  deter- 
mining that  issue,  we  find  that  the  complainant  ought  not  rea- 
sonably to  have  been  required  to  make  payment  of  that  rate. 
To  have  done  so  would  have  required  an  outlay  of  more  than 
$6,000  beyond  the  rate  to  which  the  complainant  conceived  it- 
self entitled,  and  upon  that  basis  the  cotton  seed  would  have 
cost  it  much  more  at  the  mill  than  its  actual  value,  thus  involv- 
ing a  large  loss  if  it  finally  turned  out  that  the  complainant 
was  wrong  in  its  contention. 

The  complainant  purchased  this  cotton  seed  for  use  at  its  mill 
and  it  was  its  purpose  in  tendering  the  same  to  the  defendant 
for  shipment  to  Texarkana  that  it  should  finally  go  forward  to 
Hope.  Had  shipment  been  made  to  the  Hunter  Transfer  Com- 
pany that  company  would  have  removed  it  from  the  Texas  & 
Pacific  cars  for  the  purpose  of  sending  it  forward  via  the  St 
Louis,  Iron  Mountain  &  Southern.  The  General  Freight 
Agent  of  the  Texas  &  Pacific  stated  in  justification  of  his  claim 
that  this  tariff  ought  not  to  apply  to  these  shipments,  that  rates 
on  cotton  seed  were  almost  invariably  made  with  reference  to 
the  final  disposition  of  the  product;  that  the  products  of  cotton 
seed  shipped  to  Texarkana  and  manufactured  there  would  find 
their  way  to  market  over  his  line,  while  if  manufactured  at 
Hope  such  would  not  probably  be  the  case.  The  testimony 
showed  that  railroads,  in  some  instances,  made  unusually  low 
rates  upon  cotton  seed  in  consideration  that  the  product,  or  a 
certain  percentage  of  the  product,  should  be  shipped  out  over 
the  line  bringing  in  the  seed.  There  was,  as  already  stated, 
no  provision  to  that  effect  in  this  tariff,  nor  did  it  appear  that 
there  was  any  direct  understanding  of  that  kind  with  the  cotton 
oil  mills  at  Texarkana.  Neither  can  the  rate  of  12%  cents  to 
Texarkana  be  regarded  as  a  phenominally  low  one.  It  was 
said  that  the  average  distance  from  these  stations  was  50  miles. 
The  distance  from  Texarkana  to  Hope  is  32  miles  and  the  rate, 
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which  is  the  Commission  rate  of  Arkansas,  5  cents.  The  rate 
on  cotton  seed  oil  from  Texarkana  to  New  Orleans,  a  distance 
of  over  400  miles,  is  17%  cents. 

As  we  understand  the  testimony,  the  contracts  for  the  pur- 
chase of  this  seed  were  in  writing  and  in  most,  if  not  all  cases^ 
the  complainant  also  made  a  part  payment  on  the  contract  No 
question  is  made  as  to  the  binding  obligation  of  the  contracts. 
When  it  became  evident  that  the  seed  could  not  be  shipped  at 
the  12%-cent  rate,  these  contracts  were  rescinded  by  mutual 
agreement.  Whatever  money  the  complainant  had  advanced 
was  returned  or  applied  on  account  of  seed  actually  shipped 
and  the  seed  not  shipped  was  retained  by  the  original  owners. 
No  damage  is  claimed  by  the  complainant  in  this  particular. 

The  complainant  did  claim  to  recover  the  sum  of  $3.50  per 
ton  as  damages  which  it  had  sustained  by  reason  of  its  inabil* 
ity  to  take  the  seed  under  the  aforesaid  contracts.  The  mana- 
ger of  the  complainant  testified  that  his  company  would  have 
made  a  profit  of  $3.50  per  ton  upon  this  640  tons  of  cotton 
seed.  He  also  testified  that  later  in  this  same  season  the  price 
of  cotton  seed  advanced,  being  at  his  mill  as  high  as  $21.00 
per  ton.  The  contract  price  of  this  seed  was  $14.00  per  ton 
and  the  freight  rate  at  121/^  cents  to  Texarkana  and  5  cent» 
from  Texarkana  amounted  to  $3.50  per  ton,  making  the  cost 
at  the  mill  $7.50  per  ton.  The  expense  of  transfer  at  Texar- 
kana would  have  been  20  cents  per  ton  more.  We  find  that  the 
complainant  had  purchased  640  tons  of  this  cotton  seed,  that 
it  was  unable  to  transport  the  same  to  its  mill  owing  to  the  re- 
fusal of  the  defendant  to  make  shipment,  and  that  this  seed 
would  have  been  worth  to  the  complainant  at  its  mill  $3.50  per 
ton  more  than  the  cost  to  the  complainant  of  getting  it  there 
upon  a  rate  of  12%  cents  per  100  pounds  to  Texarkana,  20 
cents  per  ton  transfer,  and  5  cents  per  100  pounds  from  Tex- 
arkana to  Hope. 

The  complainant  also  claimed  to  recover  as  damages  $20 
paid  the  Hunter  Transfer  Company  for  transferring  five  car- 
loads at  Texarkana.  We  find  that  the  Hunter  Transfer  Com- 
pany did  make  the  transfer  and  that  the  complainant  did  pay 
$20  for  that  service. 
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The  complainant  also  claimed  to  recover  $28.52,  that  being 
tlie  expense  of  sending  its  agent  to  these  stations  upon  the  line 
of  the  defendant  at  which  the  cotton  seed  was  awaiting  ship- 
ment for  the  purpose  of  obtaining  such  shipment  We  find 
that  the  above  amount  was  paid  by  the  complainant  for  that 
purpose. 

Another  item  of  damage  claimed  by  the  complainant  was  the 
increased  cost  of  certain  hulls  which  it  had  been  obliged  to 
purchase.  It  seems  that  earlier  in  the  season  the  complainant 
had  contracted  to  feed  certain  cattle  with  hulls  which  it  ex- 
pected at  that  time  to  produce  at  its  mill.  The  season  was  a 
short  one,  the  quantity  of  hulls  produced  unusually  small,  in 
consequence  of  which  the  complainant  was  obliged  to  purchase 
hulls  to  fill  its  contract  Its  claim  was  that  the  cost  of  these 
hulls  and  the  expense  of  taking  them  to  its  factory  was  greater 
than  as  though  the  hulls  had  been  produced  by  the  manufacture 
of  this  seed.  The  quantity  of  hulls  which  would  actually  have 
resulted  from  the  manufacture  of  these  640  tons  of  seed  would 
have  been  very  much  less  than  the  amount  purchased  by  the 
complainant,  and  we  think  this  item  is  already  embraced  in 
our  allowance  of  $3.50  per  ton. 

The  complainant  still  further  claimed  that  but  for  the  re- 
fusal of  the  defendant  to  apply  the  12i/^-cent  rate  to  Texar- 
kana  it  would  have  bought  other  cotton  seed  in  this  section 
from  which  additional  profits  would  have  accrued,  and  its  tes- 
timony tended  to  show  that  it  might  probably  have  made  such 
purchase.  There  is,  however,  nothing  in  this  record  upon 
which  a  finding  as  to  the  amount  of  such  probable  purchases 
can  be  based. 

The  complainant  insisted  that  it  relied  upon  the  represen- 
tation of  the  joint  agent  of  the  Texas  &  Pacific  and  the  St 
Louis,  Iron  Mountain  &  Southern  at  Texarkana  that  the 
through  rate  would  not  exceed  17%  cents.  We  find  that  the 
person  in  charge  of  this  office  only  intended  to  give  •the  agent 
of  the  complainant  such  information  as  the  tariffs  themselves 
afforded,  and  that  the  agent  of  the  complainant  so  understood 
it.  Xo  attempt  was  made  to  quote  any  joint  through  rate,  as 
sufficiently  appears  from  the  fact  that  the  first  shipments  which 
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actually  went  through  to  Hope  were  not  billed  to  the  eomplain- 
ant  at  Hope,  as  they  would  have  been  in  case  of  a  through 
shipment  upon  a  joint  rate,  but  to  the  complainant  at  Texar- 
kana  in  care  of  the  St  Louis,  Iron  Mountain  &  Southern  Rail- 
way. 

The  testimony  shows  that  cotton  mills  do  not  ordinarily  run. 
the  entire  year,  for  the  reason  that  the  supply  of  seed  from 
one  crop  is  exhausted  before  the  next  crop  becomes  available- 
It  appeared  that  the  mill  of  the  complainant  was  obliged  to- 
shut  down  this  year  earlier  than  usual  through  inability  to  oV 
tain  seed  with  which  to  operate. 

Conclusions. 

Was  the  complainant  entitled  to  ship  this  cotton  seed  to  Tex- 
arkana  upon  a  rate  of  121/^  cents? 

We  express  no  opinion  as  to  whether  the  defendant  might 
lawfully  make  a  special  rate  on  this  conunodity  upon  condition 
that  it  was  consumed  in  mills  located  at  Texarkana,  or  upon. 
condition  that  the  product,  or  a  portion  of  the  product,  which 
resulted  from  the  consumption  of  the  seed  should  be  shipped 
out  over  the  line  of  the  defendant  These  questions  are  not 
presented  by  this  record,  for  the  tariff  in  question  contained 
no  limitation  whatever. 

The  defendant  urges,  however,  that  the  tariff  applied  only  to- 
local  shipments  to  Texarkana  and  that  the  real  movement  of 
this  cotton  seed  was  to  Hope,  Arkansas;  hence,  it  might  prop- 
erly refuse  to  apply  this  rate  to  that  movement 

It  was  the  purpose  of  the  complainant  to  send  these  cars  over 
the  line  of  the  defendant  to  Texarkana,  and  from  Texarkana 
to  Hope  by  the  St  Louis,  Iron  Mountain  &  Southern;  and  the 
first  carloads  were  in  fact  taken  through  to  destination  in  that 
manner.  This  we  think  was  a  continuous  shipment  from  the 
point  of  origin  to  Hope.  If  so,  the  Texas  &  Pacific  was  clearly 
within  the  law  in  insisting  that  the  12%-cent  rate  to  Texar- 
kana should  not  apply.  It  might  possibly,  had  it  seen  fit,  have 
treated  a  delivery  to  the  Iron  Mountain  road  at  Texarkana  as 
a  completion  of  its  contract  for  carriage,  and  the  Iron  Moan- 
tain  road  might  in  its  turn,  perhaps,  have  treated  the  shipment 

10  I.  0.  C.  Rbf* 
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as  a  local  undertaking  from  Texarkana  to  Hope;  but  it  seems, 
plain  to  us  that  the  Texas  &  Pacific  might  also,  if  it  elected,, 
and  perhaps  should  insist  upon  the  transaction  being  inter- 
preted according  to  the  fact  If  there  was  in  effect  a  joint 
through  rate  applicable  to  this  movement,  it  was  the  right  and 
possibly  the  duty  of  the  defendant  to  insist  upon  the  appli- 
cation of  that  rate. 

Suppose  this  case  were  reversed,  that  there  was  in  effect  a. 
joint  through  rate  upon  this  commodity  between  Hope  and 
these  stations  in  Louisiana  less  than  the  sum  of  the  rates  to 
and  from  Texarkana.  Clearly,  these  railroad  companies, 
would  have  no  right  to  treat  these  shipments  as  two  distinct 
local  transactions,  thereby  obtaining  the  higher  local  rates. 
Not  only  does  the  7th  section  of  the  Act  to  r^ulate  commerce- 
specifically  forbid  this,  but  without  that  section  no  such  sub- 
terfuge would  be  permitted.  So,  in  this  case,  if  the  complain- 
ant actually  ships  through  from  a  point  on  the  defendant's  line 
in  Louisiana  to  Hope  over  these  two  railroads,  that  should 
be  treated  as  a  through  shipment 

The  Hope  company,  however,  attempted  to  ship  this  cotton^ 
seed  to  Texarkana,  and  to  receive  a  delivery  of  it  at  Texarkana 
for  the  purpose  of  subsequently  reshipping  it  by  the  St  Louis,. 
Iron  Mountain  &  Southern  to  Hope.  In  so  doing  we  think 
the  complainant  was  within  its  l^al  right  The  tariff  of  the 
defendant  named  this  rate  of  12^  cents  to  Texarkana  and  no 
limitation  was  placed  upon  the  use  of  that  rate.  Under  the 
tariff  any  person  might  ship  to  any  other  person.  The  defend- 
ant had  no  right  to  refuse  to  receive  shipments  because  some 
particular  disposition  was  to  be  made  of  the  cotton  seed  upon 
its  arrival  in  Texarkana.  It  might  insist  that  the  seed  should 
be  delivered  at  Texarkana  and  removed  from  the  car,  but  it 
could  not  go  further  and  say  that  the  Hope  C<nnpany,  having: 
taken  possession  of  it,  might  not  subsequently  deliver  it  to  the 
Iron  Mountain  road  for  transportation  to  Hope.  While  the 
movement  in  that  case  would  be  an  interstate  movement  which 
Congress  might,  if  it  saw  fit,  control,  it  would  not  be  a  through. 
shipment  by  rail,  which  now  falls  within  the  Act  to  regulate 
commerce.  It  follows,  therefore,  that  in  dedining  to  receive 
10  I.  C.  C.  Rep. 
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tliis  cotton  seed  for  mcveinent  to  and  delivery  at  Texarkani 
upon  the  published  rate  of  I2Y2  cents,  the  defendant  was  in 
violation  of  law. 

The  complainant  had  under  contract  640  tons  of  cotton  seed 
which,  but  for  the  unlawful  conduct  of  the  defendant,  it  would 
have  transported  to  its  mill  and  used  there.  It  needed  this 
scod  in  its  business,  as  appears  from  tlie  fact  that  it  was  com- 
pelled to  shut  down  earlier  than  usual  for  want  of  supplies. 
It  has  been  found  that  the  seed  at  the  mill  would  have  been 
worth  to  the  complainant  $3.50  per  ton  more  than  the  cost  of 
getting  it  there.  Upon  this  finding  of  fact  the  complainant  is 
entitled  to  recover  as  damages  the  sum  of  $2,240.  Such  dam- 
ages are  not  speculative.  They  arise  out  of  an  actual  transac- 
tion and  are  susceptible  of  exact  computation.  The  profits 
which  the  complainant  claims  it  would  have  made  upon  the 
purchase  of  other  seed  are  upon  this  record  too  problematic 
to  admit  of  ascertainment  and  must  therefore  be  disallowed. 

The  complainant  is  not  entitled  to  recover  the  $20  which  it 
paid  for  transferring  the  five  cars  of  seed  at  Texarkana,  for 
the  defendant  was  under  no  legal  obligation  to  make  this  trans- 
fer or  j)ermit  its  cars  to  go  forward.  Neither  is  the  complain- 
ant entitled  to  recover  the  $28.52  which  it  expended  in  attempt- 
iucr  t/)  ])rcvail  u]ion  the  agents  of  the  defendant  to  send  forward 
this  seed.  While  that  was  an  exjwnse  which  grew  out  of  the 
unlawful  refusal  of  the  defendant,  it  was  not  the  direct  and 
natural  result  of  that  act 

The  Commissioner  who  heard  the  testimony  in  this  case  sug- 
gest>ed  that  it  might  be  the  duty  of  a  shipper  under  these  cir- 
cumstances to  pav  the  rate  demanded  and  sue  for  the  over- 
charge, but  further  consideration  leads  to  the  conclusion  that 
such  cannot  be  the  law.  While  a  plaintiff  may  not  unnecessarily 
aggravate*  his  damages,  but  must  rather  use  reasonable  care  to 
mitigate  them,  this  duty  can  hardly  extend  to  complying  with 
an  unlawful  demand  of  the  defendant.  If  the  defendant  in- 
sists upon  that  demand  it  must  assume  the  consequences  which 
may  naturally  flow  from  refusal  to  comply  with  it 

An  order  will  issue  directing  the  defendant  to  pay  the  com- 
plainant tlie  sum  of  $2,240  with  interest  from  January  1,  1004. 

10  I.  d  C.  Rep. 
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Central  Yellow  Pine  Asso,  v.  Illinois  C.  R.  Co.  5W5. 
Richmond  Elevaior  Co.  v.  Pere  Marquette  R.  Co.  029. 
Thompson   v.  Pennsylvania  R.  Co.  040. 
Construction  of  section  four. 

Chamber  of  Commerce  of  Chattanooga  v.  Southern  R,  Co.  Ill* 

Gardner  d  Clark  v.  Southern  R.  Co.  342. 

Wriglcy  v.  Cleveland,  C.  C.  d  St,  L.  R.  Co.  412. 

Lehman- Uigginson  Grocery  Co.  v.  Atchison,  T.  d  8.  F,  R.  Co.  4G0» 

CONSTRl^CTION  OF  SECTION  FIVE. 

Re  Transportation  of  Immigrants  from  "Setc  York,  13. 

Consolidated  Forurarding  Co.  v.  Southern  P.  Co.  590, 
Construction  of  section  six. 

Davis  V.  Pere  Marquette  R.  Co.  405. 

Paxton  Tie  Co.  v.  Detroit  S.  R.  Co.  422. 

Re  Transportation  of  Coal  d  Mine  Supplies,  473. 
Construction  of  section  se\'en. 

Railroad  Comviission  of  Kentucky  v.  Louisville  d  N,  R.  Co.  173* 

Hope  Cotton  Oil  Co.  v.  Texas  d  P,  R.  Co.  690. 
Construction  of  section  eight. 

Cattle  Raiacrs'  Asso.  v.  Chicago  B.  d  Q.  R.  Co,  83. 

Da  vies  v.  Pere  Marquette  R.  Co.  405. 
Construction  of  section  thirteen. 

Chicago  Live  Stock  Exchange  v.  Chicago  G.  W.  R.  Co.  423. 

ADVANCES  IN  FREKJHT  RATES. 

1.  Wliile  the  hauling  of  flat  cars  empty  to  the  mills,  and  the  practice 
of  shipprrs  to  load  earn  below  their  capacity,  are  conditions  which,  to  the 
extent  they  exint.  are  properly  taken  into  account  by  carriers  in  fixing 
rates,  it  must  be  assumed  that  they  were  considered  by  defendants  ia 
making  and  maintaining  the  rates  so  lonr;  in  force  prior  to  the  advance 
compliiined  of.     Tift  v.  Southern  R.  Co.  548. 

2.  The  rates  on  lumber,  in  force  prior  to  the  defendants*  advance  of  2 
cents  per  100  lbs.  on  shii)ment8  from  Georgia  points  to  Ohio  River  des- 
tinations, whioli  advance  was  made  on  June  22,  11)03,  were  reasonably 
high  in  comjmrison  with  the  rates  on  other  commodities  which  are  at  all 
analogous  to  lumber  in  respect  to  value,  volume,  risk,  cost  of  handling,  and 
other  circumstances  and  conditions  affecting  the  transportation  of  the 
tratlic;  and  such  advance  was  not  warranted,  and  the  increased  rates  thua 
in  force  are  unreasonable  and  unjust.     Id. 

^.  Curriers  have  no  right  to  advance  a  rate  which  is  already  reasonably 
liigh  and  yields  an  adcipiate  return  for  the  service  rendered,  solely  because 
additional  revenue  i3  needed.  Central  Yellow  Pine  Asso.  v.  lUinins  C.  R» 
Co.  ;">(►:>;    Tift  v.  Southnn   R.  Co.  r)4S. 

4.  Thf  mere  fact  of  the  need  of  additional  re%*enue  to  meet  increased 
cxjM'nses  does  not  justify  the  advann*  in  rates  on  lumber  shipments  from 
(ieorgia  to  and  beyond  the  Ohio  River,  which  are,  for  the  most  part,  of 
low  grade  and  of  conii)aratively  small  value.     Tift  v.  Southern  R,  Co.  648. 

5.  Ulure  an  advance  is  made  in  rates  which  ha%e  be«'n  long  maintained* 
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and  the  evidence  shows  that  the  traffic  affected  is  large,  important,  and 
constantly  increasing,  the  advance  will  be  held  unjust  unless  it  is  satis- 
factorily explained.    Id. 

6.  The  advance  of  rates  by  defendants  was  the  result  of  concerted 
action  by  them  and  other  carriers;  and,  while  the  question  whether  such 
concert  of  action  is  in  violation  of  the  anti-trust  act  is  for  the  determina- 
tion of  the  courts,  it  is  the  province  and  duty  of  this  Commission,  when 
tlie  reasonableness  of  rates  is  in  issue  before  it,  to  consider  whether  the 
advanced  rates  resulted  from  untrammeled  c(Mnpetition,  or  were  fixed  by 
concert  of  action  or  combination  of  carriers.  Central  TeUow  Pine  Aaso.  y^ 
Illinois  C.  R.  Co.  505;  Tift  v.  Southern  R.  Co,  548. 

7.  The  advances  in  freight  rates  by  defendants  were  not  justified  b7 
the  increased  cost  of  operating  the  roads,  where,  although  the  operating- 
eipcnses  have  constantly  increased,  they  have  been  enlarged  by  the  inclu- 
sion therein  of  large  expenditures  for  permanent  improvements,  and  defend- 
ants' gross  earnings  have  increased  from  year  to  year  to  such  extent  as  to- 
result  in  a  constant  increase  of  net  earnings.    Id. 

8.  When  a  railroad  company  advances  a  rate  which  has  been  for  some- 
time in  force,  the  fact  of  its  continuance  is  in  the  nature  of  an  admission 
against  that  company,  which  tends  to  show  the  unreasonableness  of  the  ad- 
vance.   Central  Yellow  Pine  Aaso,  y.  Illinoia  C,  R,  Co,  505. 

9.  The  rates  in  effect  for  long  periods  prior  to  the  advance  made  by  de-^ 
fcndants  of  2  cents  per  100  lbs.  on  April  15,  1903,  and  the  rates  on  lumber 
in  car  loads  from  points  in  lumber-producing  territories  east  of  the  Mis- 
sissippi River  in  lx)ui8iana,  Mississippi,  and  part  of  Alabama  served  by- 
defendant  roadF.  to  Ohio  River  points,  were  remunerative  to  the  defend- 
ant carriers,  and  the  advance  was  unreasonable.    Id. 

10.  If  carriers  are  to  any  extent  relieved  from  giving  the  notice  now 
required,  of  advances  and  reductions  in  rates  upon  foreign  commerce,  they 
siiould  in  all  cases  file  with  the  Commission  the  rates  actually  made,  and 
give  such  further  notice  to  the  public  as  may  be  possible.  Re  PuhUooHtm' 
d  Filing  of  Tariffs,  56. 

AGATE  WARE. 
Rates  on.    CJiamber  of  Commerce  of  Chattanooga  t.  Southern  R,  Co.  117. 

AGRICULTURAL  IMPLEMENTS. 

Table  showing  comparison  of  total  annual  tonnage  of  agricultural  im- 
plements with  that  of  other  commodities.    Tift  t.  Bouihem  R.  Co,  668. 
Central  Yellow  Pine  Asso,  v.  Illinoia  0.  R.  Co.  634. 

ANGLE  BEADS. 

Rates  on.    Duluth  Shingle  Co,  v.  Duluth,  8.  B.  4  A.  R.  Co.  489. 

ANTHRACITE  COAL. 

Table  showing  comparison  of  total  annual  tonnage  of  anthracite  ooal 
with  that  of  other  commodities.    Tift  y.  Bouthem  R.  Co.  668. 
Central  Yelloic  Pine  Asso.  v.  Illinoie  C.  R.  Co.  634. 
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ANTI-TRUST  ACT. 

The  advance  of  rates  by  defendanU  was  the  result  of  concerted  action 
by  them  and  other  carriers,  and,  while  the  question  whether  such  concert 
of  action  is  in  violation  of  the  anti-trust  act  is  for  the  determination  of  the 
courts,  it  is  the  province  and  duty  of  this  Commission,  when  the  reason- 
ableness of  rates  is  in  issue  before  it,  to  consider  whether  the  advanced 
rates  resulted  from  untrammclcd  competition,  or  were  fixed  by  concert  of 
action  or  combination  of  carriers.  Central  Yellow  Pine  Asao.  v.  Illinoig 
C.  R.  Co.  505;  Tift  v.  Southern  R.  Co.  648. 

ASTRAGALS. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

BAKING  POWDER. 

Rates  on.    Chamber  of  Commerce  of  Chattanooga  v.  Southern  R,  Co.  117. 

BALUSTERS. 

Riites  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  S.  d  A.  R.  Co.  430. 

BANANAS. 

Rates  on.     Gardner  d  Clark  v.  Southern  R.  Co.  342. 

BARLEY. 

R4it4?3  on.     Cannon  Falls  Farmers*  Elevator  Co.  v.  Chicago    O.    W.   R. 

Co.  G50. 

BARREL  STOCK. 

Eroi^ht  classification  of.     Duluth  Shingle  Co.  v.  Duluth  8.  8.  d  A.  R. 

Co.  480. 

BASE  BOARDS. 

Freight  classification  of.     Duluth  Shingle  Co.  v.  Duluth,  8.  8,  ^  A.  R. 

Co.  48U. 

BEANS. 

Pisitcs  on.    Chamber  of  Commerce  of  Chattanooga  v.  Southern  R.  Co.  117. 

lU^:!)  Sr^TS. 

Eroiprht  classification  of.     Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R. 

Co.  4Sl). 

BEEF  CATfLE. 

Riitos  on.     Xcw  Orleans  Live  Stock  Exch.  y.  Texas  d  P.  R,  Co.  327. 

BITUMINOUS  COAL. 

Table  showing  comparison  of  total  annual  tonna<;e  of  bituminoua  ooal 
with  that  of  othor  otmimodities.     Tift  v.  Southern  R.  Co.  668. 
Ccjitrol  Yclloir  Pine  Asso.  v.  Illinois  C.  R.  Co.  534. 
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BLINDS. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

BOARDS. 

Rates  on.    Central  Yellow  Pine  Asso.  v.  Illinois  C,  R.  Co.  510. 

BURDEN  OF  PROOF.    See  Evidence. 

BUTTERNUT  LUMBER. 

Freight  classification  of.  Duluth  Shingle  Co.  y.  Duluth,  8.  8.  d  A.  R. 
Co.  489. 

CANNED  GOODS. 
Rates  on.    Chamber  of  Commerce  of  Chattanooga  v.  Southern  R.  Co.  111. 

CAR  LINE  COMPANIES.    See  Refbigeratob  Cabs. 

CARLOADS. 

Carload  rates,  see  Rates. 

CARPENTERS'  MOULDINGS. 

Freight  classification  of.  Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R. 
C«.  489. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R,  Co.  489. 

CARS. 

1.  The  complainant  was  not  unjustly  discriminated  against  by  failure 
to  furnish  him  with  cars  for  the  shipment  of  grain,  while  supplying  a  com- 
petitor doing  business  in  the  same  town  with  cars,  where  it  appeared  that 
complainant  desired  to  ship  grain  mainly  to  eastern  points,  concerning  the 
transportation  of  which  an  embargo  had  been  established  by  eastern  lines, 
while  his  competitor  in  that  business  shipped  largely  by  defendant's  line 
to  local  points  for  which  complainant  had  no  shipments.  Parka  v.  Cin- 
cinnati d  M.  Valley  R.  Co.  47. 

2.  Under  the  conditions  that  attended  the  anthracite  coal  strike  of 
1902,  and  which  resulted  in  a  great  demand  for  bituminous  coal,  subject- 
ing railroad  equipments  to  a  great  tax  and  causing  congestion  of  lines^ 
yards,  and  terminals,  the  defendant's  temporary  rule  limiting  its  coal  cars 
to  mines  having  track  connection  with  its  road,  thereby  confining  its  com- 
paratively few  available  cars  to  mines  generally  in  operation,  where  quick 
loading  could  be  accomplished,  and  declining  to  permit  its  sidings  or 
switches  to  be  further  congested  by  loading  coal  from  wagons,  was  calcu- 
lated to  hasten,  rather  than  retard,  the  movement  of  coal  for  public  use, 
and  was  not  unreasonable  or  unjust.    Thompson  v.  Pennsylvania  R.  Co.  640. 

3.  No  opinion  is  expressed  upon  the  point  whether  a  railroad  may, 
under  ordinary  conditions,  discriminate  in  furnishing  cars  as  between  the 
methods  of  loading  by  tipple  and  wagon,  or  whether,  without  a  rule,  it 
may,  even  in  a  great  emergency,  discriminate  between  the  two  classes  of 
shipments.     Id. 
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4.  The  right  of  complainant  to  ship  coal  was  not  barred  by  the  fact 
that  he  was  a  druggist  by  occupation,  or  tliat  he  loaded  coal  cara  from 
wagons,  for  a  large  part  of  the  commerce  of  the  country  is  handled  in 
that  way;  and  when  he  tendered  freight  for  transportation  lie  was  en- 
titled to  the  same  facilities  furnished  to  other  shippers  in  like  condi' 
tions.    Id. 

5.  Merely  putting  in  evidence  defendant's  rule  of  car  apportionment  is 
insuiTicicnt  to  show  discrimination  against  the  complainant;  the  actual 
efTect  of  ilie  rule,  during  the  time  covered  by  the  complaint,  is  necessary  to 
a  determination  of  the  question  of  unfairness  in  the  distribution  of  cars. 
Richmond  Elevator  Co.  v.  Perc  Marquette  R.  Co.  629. 

6.  Every  shipper  is  legally  entitled  to  fair  opportunity  and  treatment 
in  the  use  of  the  carrier's  utilities,  and  any  discrimination  which  in  a  sub- 
stantial degree  deprives  shippers  of  such  use  must  be  considered  unjust, 
unless  forced  by  justifying  conditions.  In  such  a  case  the  burden  of  proof 
is  upon  the  complainant  for  the  purpose  of  showing  discrimination,  and 
then  upon  the  carrier  to  show  that  the  discrimination  was  justified.     Id. 

7.  In  the  furnishing  of  cars,  defendant  unjustly  discriminated  ajvainst 
the  complainant,  which  desired  to  ship  hay  from  various  points  in  Michi- 
gan, but  the  proof  fails  to  indicate  with  any  degree  of  certainty  the  dam- 
age caused  by  the  wrongful  discrimination,  and  the  amount  which  the 
complainant  was  entitled  to  recover  by  way  of  reparation.    Id. 

8.  Complainant  was  unjustly  discriminated  against  by  defendant's  re- 
fusal to  provide  cars  for  the  shipment  of  cross  ties,  while  it  did  furofjih 
cars  to  other  persons  for  the  interstate  shipment  of  lumber,  stons^,  and 
many  other  freight  articles,  and  also  supplied  cars  for  the  shipment  of 
cross  tics  destined  almost  entirely  for  its  own  use.  Paxton  Tie  Co.  v.  De- 
troit S.  R.  Co.  422. 

9.  Reparation  awarded  to  complainant  for  defendant's  refusal  to  furnish 
cars  for  the  shipment  of  cross  ties  while  it  did  furnish  cara  to  other  per- 
sons for  the  interstate  sliipment  of  lumber,  stone,  and  many  other  freight 
articles,  and  also  supplie<i  cars  for  the  shipment  of  cross  ties  destined 
almost  entirely  for  its  own  use.     Id. 

10.  While  the  Act  to  Regulate  Commerce  contains  no  provision  which, 
expressly  or  by  proper  implication,  gives  this  Commission  jurisdiction  in 
cases  merely  showing  delay  or  negligence  in  the  receipt,  forwarding,  or  de- 
livery of  property  offered  for  transportation,  including  the  furnishing  of 
cars,  the  regulating  statute  does  prohibit  any  unjust  discrimination  or 
wrongful  prejudice  in  the  provision  of  cars  or  other  transportation  facili- 
ties, as  well  as  in  the  fixing  and  application  of  transportation  charges. 
Richmond  Elevator  Co.  v.  Pcre  Marquette  R.  Co.  029. 

11.  Making  certain  charges  for  the  transportation  of  coal  shipped  in 
car  loads  when  the  coal  is  loaded  by  tipple,  and  exacting  a  higher  charge 
when  the  coal  is  loaded  in  some  other  way,  is  unreasonable  and  consti- 
tut«'s  an  unjust  discrimination.  Glade  Coal  Co.  v.  Baltimore  d  O.  R, 
Cn.  220. 

12.  Defendant's  refusal  to  furnish  cars  to  complainants  between  Feb- 
ruary 2o  and  March  20  on  the  Deal  side  track  at  Mtyersdale  and  the  side 
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track  of  the  Savage  Brick  Company,  at  Keystone  Junction,  while  furnish- 
inf^  and  offering  to  furnish  cars  to  complainants'  competitors  at  other 
points,  under  the  circumstances  disclosed  by  the  evidence  and  described 
in  the  findings,  was  undue  and  unlawful  discrimination  against  com- 
plainants, for  which  they  are  entitled  to  reparation.    Id. 

CARTRIDGES. 

Rates  on.    Chamber  of  Commerce  of  Chattanooga  v.  Southern  R.  Co.  118. 

CASES  CITED. 

Allen  V.  L.  X.  A,  d  C.  R.  Co.  1  I.  C.  C.  Rep.  199,— cited  on  p.  34. 

Allowances  to  Elevators  by  Union  P.  R.  Co.,  Re,  10  I  C.  C.  Rep.  309, — 
cited  on  p.  399. 

.1 .  T.  d  8.  F.  Ry.  Co.,  Re,  7  I.  C.  C.  240,— cited  on  p.  660. 

Board  of  Trade  of  Chattanooga  v.  East  Tennessee,  V.  d  O.  R.  Co.  5  I.  C. 
C.  Rep.  546,  4  Inters.  Corn.  Rep.  213, — cited  on  p.  112. 

Board  of  Trade  of  Lynchburg  v.  Old  Dominion  8.  8.  Co.  6  I.  C.  C.  Rep. 
633,— cited  on  pp.  98,  350. 

Butchers'  d  Drovers*  Stock  Yards  Co.  v.  Louisville  d  N.  R.  Co.  14  C.  C. 
A.  290,  31  U.  S.  App.  252,  67  Fed.  35,— cited  on  pp.  186,  189. 

Can-  V.  Northern  Pacific  Railway  Company,  9  I.  C.  C.  Rep.  1, — cited  on 
p.  251. 

Cartage  case,  See  Interstate  Commerce  Commission  v.  Detroit,  G.  H. 
^  M.  R.  Co. 

Cattle  Raisers*  Association  of  Texas  v.  Forth  Worth  d  Denver  City  Rail- 
way Company  et  al.  7  I.  C.  C.  Rep.  513, — cited  on  p.  447. 

Central  Stock  Yards  Co.  v.  Louisville  d  N,  R.  Co.  55  C.  C.  A.  63,  118 
Fed.  113,— cited  on  p.  192. 

Central  Stock  Yards  Co.  v.  Louisville  d  77.  R.  Co.  112  Fed.  823, — cited 
on  p.  191. 

Central  Stock  Yards  Co.  v.  Louisville  d  N.  R.  Co.  192  U.  S.  568,  48  L.  ed. 
5()5,  24  Sup.  Ct.  Rep.  339, — cited  on  p.  374. 

Central  Yellotc  Pine  Association  v.  Illinois  Central  Railroad  Company 
<€t  al.  10  I.  C.  C.  Rep.  505,— cited  on  pp.  579,  582. 

Central  Yellow  Pine  Association  v.  Vicksburg,  Shreveport  d  Pacific  Rail- 
road Co.  10  I.  C.  C.  Rop.  193,— cited  on  pp.  399,  545,  546. 

Charges  for  the  Transportation  and  Refrigeration  of  Fruit  Shipped  from 
Points  in  Michigan  on  the  Pere  Marquette  and  Michigan  Central  Railroads, 
Matter  of,  10  J.  C.  C.  Rep.  360,— cited  on  p.  615. 

Chicago  Board  of  Trade  v.  Chicago  d  Alton  R.  Co.  et  al.  4  I.  C.  C.  Rep. 
ir>S,— cited  on  pp.  430,  452. 

rirrelnnd,  C.  C.  d  St.  L.  R.  Co.  v.  Illinois,  177  U.  S.  514,  44  L.  ed.  868, 
20  Sup.  Ct.  Rep.  722,— cited  on  p.  225. 

Consolidated  Forwarding  Co.  v.  Southern  P.  Co.  9  I.  C.  C.  Rep.  182, — 
cited  on  p.  615. 

Copp  v.  Louisville  d  N.  R.  Co.  50  Fed.  164,— cited  on  p.  100. 
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Covington  d  Lexington  Turnpike  Road  Co.  v.  Sandford,   164  U.  S.  596, 
597,  41  L.  ed.  566,  17  Sup.  Ct.  Rep.  198,— cited  on  p.  585. 

Covington  Stock  Yards  Co.  v.  Keith,  139  U.  S.  128,  35  L.  ed.  73,  11  Sup. 
Ct.  Rep.  461,— cited  on  p.  185. 

Crews  V.  Richmond  d  D.  R.  Co.  1  I.  C.  C.  Rep.  401,  1  Inters.  Com.  Rep. 
703,— cited  on  p.  213. 

Danville  v.  Southern  Railway  Co.  8  I.  C.  C.  Rep.  409, — cited  on  p.  344. 

Denahy  Main  Colliery  Co.  v.  Manchester,  Sheffield  <B  lAncolnshire  Rail- 
way Co.  L.  R.  11  App.  Cas.  97,— cited  on  pp.  209,  350. 

Diamond  Mills  v.  B.  d  M.  R.  R.  9  I.  C.  C.  Rep.  311, — cited  on  p.  681. 

Divisions  of  Joint  Rates  and  Other  Allowances  to  Terminal  Railroads, 
Matter  of,  10  I.  C.  C.  Rep.  385, — cited  on  p.  673. 

Duncan  v.  Atchison,  T.  d  S.  F.  Ry.  Co.  et  al.  6  I.  C.  C.  Rep.  85, — cited 
on  p.  225. 

East  Tennessee^  Va.  d  Oa.  Railway  v.  Interstate  Commerce  Commission, 
39  C.  C.  A.  422,  99  Fed.  Rep.  61,— cited  on  pp.  541,  580. 

East  Tennessee,  V.  d  O.  R.  Co.  v.  Interstate  Commerce  Comm.i8sion,  181 
U.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct.  Rep.  516, — cited  on  pp.   109,  134,  472. 

Export  d  Domestic  Rates,  Re,  8  1.  C.  C.  Rep.  214, — cited  on  p.  63. 

Express  Cases,  117  U.  S.  1,  29  L.  ed.  791,  6  Sup.  Ct.  Rep.   542,  628,— 
cited  on  p.  374. 

Georgia  Peach  Growers*  Association  v.  Atlantic  Coast  lAne  Railroad  Co. 
10  I.  C.  C.  Rep.  255,— cited  on  p.  621. 

Glade  Coal  Company  Case,  10  1.  C.  C.  Rep.  226,— cited  on  p.  647. 

Guild  V.  Hale,  15  Mass.  455, — cited  on  p.  104. 

Harp  Case,  118  Fed.  169,— cited  on  p.  647. 

Harp  V.  Choctaw,  0.  d  G.  Ry.  Co.  118  Fed.  169, — cited  on  p.  245. 

H.  H.  Tift  V.  Southern  Railway  Company  et  al.  123  Fed.  Rep.   789, — 
cited  on  p.  555. 

Holmes  v.  Southern  Ry.  Co.  8  I.  C.  C.  Rep.  568, — cited  on  pp.  535,  542. 

Import  Rate  Casc?,-^ited  on  p.  63. 

Independent  Refiners*  Asso.  v.  Western  New  York  d  P.  R.  Co,  6  I.  C.  C. 
Rep.  378, — cited  on  p.  98. 

Interstate  Commerce  Commission  v.  Baird,  194  U.  S.  25,  48  L.  ed.  860, 
24  Sup.  Ct.  Rep.  563,— cited  on  p.  401.  ^ 

Interstate  Commerce  Commission  v.  Chicago,  B.  d  Q..R.  Co.    186  U.  S. 
320,  46  L.  ed.  1182,  22  Sup.  Ct.  Rep.  824,— cited  on  p.  88. 

Interstate  Commerce  Commission  v.  Clyde  S.  S.  Co.  et  al,  181  U.  S.  29, 
45  L.  ed.  729,  21  Sup.  Ct.  Rep.  512,— cited  on  p.  109. 

Interstate  Commerce  Commission  v.  Detroit,  G.  H.  d  M.  R,  Co,  167  U.  S. 
633,  42  L.  ed.  306,  17  Sup.  Ct.  Rep.  986,— cited  on  p.  205. 

Interstate  Commerce  Commission  v.  Southern  Pacific  Co.  et  at,   123  Fed. 
Rep.  597, — cited  on  p.  592. 

Interstate  Commerce  Commission  v.  Southern  Pacific  Co,  et  al,   132  Fed. 
829,— cited  on  pp.  578,  592,  615. 

Joint  Traffic  Association  Case,  171  U.  S.  569,  571,  577,  43  L.  ed.  287,  288, 
290,  19  Sup.  Ct.  Rep.  25,— cited  on  pp.  541,  580. 
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Kauffman  Milling  Company  v.  Missouri  Pacific  Railicay  Company y  4  I.  C. 
C.  Rep.  417,  3  Inters.  Com.  Rep.  400,— cited  on  pp.  36,  37,  38,  40,  45. 

Kentucky  d  I.  Bridge  Co.  v.  Louisville  d  "N.  R.  Co.  2  Inters.  Com.  Rep.  351, 
2  L.  R.  A.  289*,  37  Fed.  567,— cited  on  p.  188. 

Little  Rock  d  M.  R.  Co.  v.  8t.  Louis  d  8.  W.  R.  Co.  4  Intel s.  Com.  Rep. 
854,  20  L.  R.  A.  192,  11  C.  C.  A.  417,  27  U.  S.  App.  380,  63  Fed.  775,— 
cited  on  p.  188. 

Louisville  d  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648,  44  L.  ed.  309,  20  Sup. 
Ct.  Rep.  209,— cited  on  p.  109. 

Louisville  d  y.  R.  Co.,  Petition  of,  1  I.  C.  C.  Rep.  31,  1  Inters.  Com.  Rep. 
279,— cited  on  p.  250. 

Macloon  v.  Boston  d  M.  R.  R.  Co.  et  al.  9  I.  C.  C.  Rep.  642, — cited  on 
p.  224. 

Marten  v.  L.  d  N.  R.  R.  Co.  9  I.  C.  C.  Rep.  589,— cited  on  p.  547. 

Michigan  Insurance  Bank  v.  Eldred,  130  U.  S.  693,  32  L.  ed.  1080,  9  Sup. 
Ct.  Rep.  690, — cited  on  p.  99. 

A^cic  Orleans  Cotton  Exchange  v.  Louisville,  N.  O.  d  T,  R.  Co.  4  I.  C.  C. 
Rep.  694,  3  Inters.  Com.  Rep.  523,— cited  on  p.  63. 

New  York  Produce  Exchange  v.  New  York  C.  d  H.  R.  R.  Co,  3  I.  C.  C. 
Rep.  137,  2  Inters.  Com.  Rep.  553, — cited  on  p.  63. 

Oregon  Short  Line  d  V.  N.  R.  Co.  v.  Northern  P.  R.  Co,  4  Inters.  Com. 
Rep.  249,  51  Fed.  465,— cited  on  p.  188. 

Paine  Brothers  d  Company  v.  Lehigh  Valley  Railroad  Company  et  al. 
7  I.  C.  C.  Rep.  218, — cited  on  p.  251. 

Pullman  Palace  Car  Co.  v.  Missouri  P,  R.  Co,  115  U.  S.  587,  29  L.  ed.  499, 
6  Sup.  Ct.  Rep.  194,— cited  on  p.  374. 

Proposed  Advances  in  Freight  Rates,  Matter  of,  9  I.  C.  C.  Rep.  382, — 
cited  on  pp.  536,  539,  620. 

Railroad  Commission  v.  Louisville  d  N,  R.  Co.  10  I.  C.  C.  Rep.  173, — 
cited  on  p.  374. 

Railroad  Comrs.  v.  Atchison,  T.  d  8.  F.  R.  Co.  8  I.  C.  C.  Rep.  304, — cited 
on  pp.  45,  107. 

RatAcan  v.  Terminal  R.  Asso.  114  Fed.  666, — cited  on  p.  100. 

Richmond  v.  Irons,  121  U.  S.  27,  30  L.  ed.  864,  7  Sup.  Ct.  Rep.  788,— 
cited  on  p.  104. 

Riddle,  Dean  d  Company  v.  Pittsburg  d  Lake  Erie  Railroad  Company,  1 
I.  C.  C.  Rep.  374,  1  Inters.  Com.  Rep.  688, — cited  on  p.  245. 

Robinson  et  al.  v.  Baltimore  d  Ohio  Railroad  Company,  Decided  by  C.  C. 
App.  4th  C.  March  14,  1904,— cited  on  p.  245. 

Smyth  V.  Ames  {Nebraska  Freight  Rate  Case)  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418,— cited  on  pp.  538,  539,  585. 

Squire  d  Co.  v.  Michigan  Central  R.  Co.  et  at,  4  I.  C.  C.  Rep.  611, — 
cited  on  p.  430. 

Texas  d  P.  R.  Co.  v.  Interstate  Commerce  Commission,  162  U.  S.  197, 
40  L.  ed.  940,  5  Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep.  666, — cited  on 
pp.  65,  110. 

Transportation  of  Salt  from  Hutchinson,  Kansas,  Re,  10  I.  C.  C.  Repi. 
1, — cited  on  p.  402. 


714  INDEX. 

Truck  Farmers'  Case,  6  I.  C.  C.  Rep.  295, — cited  on  p.  376. 

Union  Terminal  R.  Co,  v.  Board  of  Railroad  Commissioners  of  Kttnsas, 
54  Kan.  352,  38  Pac.  290,— cited  on  p.  107. 

United  States  v.  Freight  Association,  166  Ul  S.  341,  41  L.  ©d.  1027,  17 
Sup.  Ct.  Rep.  540, — cited  on  pp.  541,  580. 

United  States  v.  New  York,  160  U.  S.  598, — cited  on  p.  103. 

United  States  ex  rel.  Coffman  v.  Norfolk  d  Western  Railway  Company 
€t  al.  109  Fed.  831,— cited  on  p.  245. 

Unlawful  Rates  in  the  Transportation  of  Cotton,  Matter  of,  8  I.  C.  C. 
Rep.  121, — cited  on  p.  214. 

Wight  V.  United  States,  167  U.  S.  512,  42  L.  ed.  258,  17  Sup.  Ct.  Rep. 
822, — cited  on  pp.  206,  673. 

CASES  DISAl^PROVED. 

Johns  ton- Larimer  D.  Co.  v.  Atchison,  T.  d  8,  F.  R,  Co,  6  I.  C.  C.  Rep. 
586,— cited  on  pp.  462,  472. 

CASINGS. 

Freiglit  classification  of.  Duluth  Shingle  Co,  v.  Duluth,  8,  8.  d  A,  R, 
€o,  489. 

CATTLE. 

Rates  on.    Chicago  Live  Stock  Exchange  v.  Chicago  0.  W.  B,  Co.  428. 

CEDAR  LUMBER. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

CEDAR  POLES. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A,  R.  Co,  489. 

CEDAR  POSTS. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A,  R,  Co.  489. 

CEDAR  SHINGLES. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A,  R.  Co.  489. 

CEMENT. 

Table  showinpf  car  capacity  and  actual  loading  weight  of  car  loaded  with 
cement  and  other  commodities.    Tift  v.  Southern  R.  Co.  577. 

Central  Yellow  Pine  Asso.  v.  Illinois  C.  R.  Co.  533. 

Table  showing  comparison  of  total  annual  tonnage  of  cement  with  that 
of  other  commodities.     Tift  v.  Southern  R.  Co.  568. 

Central  Yelloic  Pine  Asso.  v.  Illinois  C.  R.  Co.  634. 

CITKRRY  LUMBER. 

Froight  classification  of.    Duluth  Shingle  Co,  v,  Duluth,  8,  8.  d  A.  B, 

Co.  489. 
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CHEWING  GUM. 

Rates  on.     Wrigley  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  412. 

•CLOSET  FITTINGS. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A,  R.  Co.  480. 

CLOSET  SEATS. 

Riites  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

•CLOSET  TANKS. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

•COAL. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded 
^vith  coal  as  compared  with  other  commodities.  Central  Yellow  Fine  Asao. 
T.  Illinois  C.  R.  Co.  533. 

rift  V.  Southern  R.  Co.  577. 

Rates  on.     Glade  Coal  Co.  v.  Baltimore  d  0.  R.  Co.  226. 

Denison  Light  d  Power  Co.  v.  Missouri,  K.  d  T.  R.  Co.  337. 

Re  Transportation  of  Coal  d  Mine  Supplies,  473. 

COFFEE,  GREEN. 

Rates  on.    Chamber  of  Commerce  of  Chattanooga  v.  Southern  R.  Co.  117. 

COFFEE,  ROASTED. 

Rates  on.    Chamber  of  Commerce  of  Chattanooga  v.  Southern  R,  Co.  117. 

COMBINATIONS. 

The  advance  of  rates  by  defendants  was  the  result  of  concerted  action 
by  them  and  other  carriers,  and,  while  the  question  whether  such  concert 
of  action  is  in  violation  of  the  anti-trust  act  is  for  the  determination  of  the 
courts,  it  is  the  province  and  duty  of  this  Commission,  when  the  reason- 
ableness of  rates  is  in  issue  before  it,  to  consider  whether  the  advanced 
rates  resulted  from  untrammeled  competition,  or  were  fixed  by  concert 
of  action  or  combination  of  carriers.  Central  Yellow  Pine  Aaso.  v.  Illinoia  0. 
li.  Co.  505;  Tift  v.  Southern  R.  Co.  548. 

COMBINATION  TO  PREVENT  CONTINUOUS  CARRIAGE. 

A  railroad  company  does  not  violate  the  Act  to  Regulate  Commerce,  in 
making  and  carrying  out  an  exclusive  contract  with  a  stock  yards  company 
for  the  exclusive  delivery  to  that  company  of  live  stock  in  the  city  of  Louis- 
ville, although  in  carrying  out  such  contract  it  refuses  to  deliver  to 
another  railroad  company,  for  delivery  to  a  competing  stock  yards,  live 
stock  consigned  to  such  competing  stock  yards.  Railroad  Commission  of 
Kentucky  v.  Louisville  d  N.  R.  Co.  173. 

COMPETITION.    See  also  Water  Competition. 

1.  Applying  the  law  as  construed  by  the  United  States  Supreme  Court, 
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the  traffic  from  New  York  and  other  eastern  points  is  carried  to  Nashville 
through  Chattinooga  under  substantially  difTcrent  circumstances  and  con- 
ditions from  those  pertaining  to  trallic  from  the  same  points  to  Chatta- 
no^'jga,  the  short  distance,  and  con8e(]uently  the  higher  rate  to  Chatta^ 
nooga  is  not  unlawful  under  section  four  of  the  statute.  Chamber  of 
Commerce  of  Chattanooga  v.  Southern  R.  Co.  111. 

2.  The  rates  from  New  York  and  other  eastern  points  to  Chattanrn^^ 
are  not  shown  to  be  unreasonable  w^ithin  the  meaning  of  section  one  of  the 
Act,  although  they  are  higher  than  the  rates  from  the  same  points  through 
Chattanooga  to  Nashville,  the  longer  distance,  as  the  traffic  from  New 
York  and  other  eastern  points  is  carried  to  Nashville  through  Chattn^ 
nooga  under  substantially  different  circumstances  and  conditions.    Jd. 

3.  The  rates  from  Cannon  Falls,  a  point  In  Minnesota  48  miles  from 
Minneapolis,  to  Chicago,  East  St.  Louis,  and  Louisville,  are  competitive 
rates,  as  arc  also  the  rates  from  Minneapolis;  and  Cannon  Falls,  with  its 
competition  with  Minneapolis,  is  entitled  to  as  low  a  rate  to  common  points 
as  the  diirerence  in  conditions  will  permit.  In  view,  however,  of  the  de* 
sirability  of  keeping  open  the  Minneapolis  market  to  Cannon  Falls  grain^ 
the  short  distance  between  those  points,  and  the  low  rate  from  Minneapolis 
f(»ici>d  by  competition,  it  is  apparently  not  unjust  that  the  grain  rate 
from  Cannon  Falls  should  be  as  high  as  the  local  rate  to  Minneapolis  plus 
a  7^  cent  rate  therefrom  to  Chicago,  provided  the  Cannon  Falls  dealer  is 
not  thereby  subjected  to  disadvantage  as  compared  with  the  Minneapolis 
grain  dealer.  Cannon  Falls  Farmers*  Elevator  Co,  v.  Chicago  G.  W.  R, 
Co.  050. 

4.  The  favorable  location  of  Cannon  Falls  with  reference  to  Minneapolis 
and  Duluth,  and  the  competitive  advantage  to  which  the  Cannon  Falls 
dealer  is  entitled  by  reason  of  the  route  via  Duluth,  are  neutralited  to 
an  extent  by  manipulation  of  billing  at  Minneapolis,  whereby  Cannon  Falls 
grain  sold  in  ]^Iinm*a])oIis  can  be  reconsigned  to  I>uluth  under  a  substi- 
tuted billing  and  the  l)alance  of  a  through  rate,  resulting  in  a  less  total 
charge  from  Cannon  Falls  to  Duluth  than  the  charge  on  a  through  ship- 
ment from  Cannon  Falls  to  Duluth.     Id. 

o.  The  combination  of  rates  on  rye  and  other  coarse  grain  from  Cannon 
Falls  to  Minneapolis  and  thence  to  Chicago  is  |  cent  less  than  the  straight 
rate  fr(»m  Cannon  Falls  to  Chicago,  which  is  without  justification.    Id. 

(i.  The  Mobile  &  Oliio  Kailroad  Company  is  justified  in  making  a  lower 
rate  oi  charges  from  St.  Louis.  Mo.,  East  St.  l>ouis,  and  Cairo,  111.,  to  Mo- 
bile. Ala.,  and  Meridian,  Miss.,  than  for  the  shorter  distances  to  Tupelo* 
Aberdeen.  C'<»lumbus.  West  Point,  and  Starkville,  Miss.,  by  actual  and  con- 
trolling competition  which  creates  substantial  dissimilarity  in  the  circum- 
stances and  conditions  affecting  transportation.  Aberdeen  Group  Com- 
mercial Atiso.  V.  Mobilr  d  0.  R.  Co.  28H. 

7.  I)('f(>n(lant  has  had  in  force  since  April  2.'),  1903,  rates  per  100  lbs.  on 
bananas  in  carloads  from  Charleston,  S.  C.,  which  are  4.3  cents  to  Dan- 
ville, Va.,  and  35^  cents  to  Lynchburg,  Va.,  the  transportation  to  the  latter 
point  by  (h'fendant's  line  being  through  Danville.  The  lower  rate  to 
I.ynchi»urg  is  forced  upon  defendant  by  the  competition  of  bananas  coming 
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from  Baltimore.  The  43-cent  rate  to  Danville  is  not  found  to  be  unrea- 
sonable, and  upon  these  facts  the  higher  rate  to  Danville  is  not  in  viola- 
tion of  the  Act  to  Regulate  Commerce.  Gardner  d  Clark  v.  Southern  R. 
Co.  342. 

CONFLICT  OF  LAWS. 

While  the  regulating  statute  may  be  applied  to  the  reasonableness  of  a 
rate  from  a  point  in  Canada  to  a  point  in  the  United  States,  it  is  clear 
that  no  law  of  the  United  States  can  apply  to  a  discrimination  between 
places  in  a  foreign  country.     Cist  v.  Michigan  C,  R,  Co,  217. 

CONNECTING  CARRIERS. 

See  also  heading  Through  Rates,  under  title  Rates. 

1.  A  railroad  company  does  not  violate  the  Act  to  Regulate  Commerce 
in  making  and  carrying  out  an  exclusive  contract  with  a  stock  yards  com- 
pany for  the  exclusive  delivery  to  that  company  of  live  stock  in  the  city 
of  Louisville,  although  in  carrying  out  such  contract  it  refuses  to  deliver 
to  another  railroad  company,  for  delivery  to  a  competing  stock  yards,  live 
stock  consigned  to  such  competing  stock  yards.  Railroad  Commission  of 
Kentucky  v.  Louisville  d  N.  R.  Co.  173. 

2.  The  Act  to  regulate  commerce  does  not  confer  upon  the  Commission 
authority  to  make  an  order  atlirmatively  requiring  a  railway  carrier  to 
deliver  carloads  of  interstate  freight  to  a  connecting  carrier.     Id. 

CONTINUOUS  CARRIAGE.    See  also  Combination  to  Prevent  Continu- 
ous Cabbiaoe. 

1.  While  defendant  carrier  was  entitled  to  insist  upon  the  application  of 
the  through  rate  to  the  through  shipment  on  its  line  to  Hope,  Ark.,  in- 
stead of  applying  the  sum  of  local  rates  based  upon  Texarkana,  Ark.,  which 
sum  was  less  than  the  published  through  charge,  it  could  not  lawfully  re- 
fuse to  receive  and  carry  complainant's  freight  to  Texarkana  under  the 
local  rate  to  that  point,  even  though  the  complainant's  attempt  to  ship  its 
freight  to  Texarkana  was  for  the  purpose  of  having  it  subsequently  re- 
shipped  from  that  point  by  another  line  to  Hope,  Ark.  Hope  Cotton  Oil 
Co.  V.  Texas  d  P.  R.  Co.  C96. 

2.  The  complainant  is  entitled  to  reparation  for  damages  resulting  from 
its  inability  to  ship  G40  tons  of  cotton  seed  to  Hope,  which  it  had  con- 
tracted for  and  desired  to  have  transported  over  defendant's  line  to  Texar- 
kana, and  then  by  way  of  another  line  to  Hope,  and  which  shipment  de- 
fendant had  refused  to  accept  under  its  local  rate  to  Texarkana,  but  at- 
tempted to  compel  the  complainant  to  pay  the  through  rate  to  Hope,  which 
was  higher  than  the  local  rates  based  upon  Texarkana,  Ark.     Id, 

CORN. 

Kates  on.     Sicaffield  v.  Atlantic  Coast  Line  R.  Co.  281. 
//.  B.  Pitts  d  Son  V.  St.  Louis  d  8.  F.  R.  Co.  684. 

CORN  HE  BRACKETS. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 
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CORN  MEAL. 

Rates  on.     Aherdeai  Group  Commercial  Asso,  v.  Mobile  dc  O.  R.  Co.  289. 

COTTOX. 

Table  showing  comparison  of  total  annual  tonnage  of  cotton  with  that  of 
other  commodities.     Tift  v.  Southern  R.  Co.  568. 

COTTOX  SEED. 

Rates  on.    Hope  Cotton  Oil  Co.  v.  Texas  d  P.  R.  Co.  696. 

COTTOX  SEED  HULLS. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded  with 
cotton  seed  hulls  as  compared  with  other  commodities.  Central  Yellow 
Pine  Asso.  v.  Illinois  C.  R.  Co.  533.     Tift  v.  Southern  R.  Co.  577. 

COTTOX  SEED  MEAL. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded  with 
cotton  seed  meal  as  compared  with  other  commodities.  Central  Yellow 
Vine  Asso.  v.  Illinois  C.  R.  Co.  533;  Tift  v.  Southern  R.  Co.  577. 

COWPEAS. 

Xot  to  be  classified  with  fertilizer  in  the  adjustment  of  freight  rates. 
Stcaffield  v.  Atlantic  Coast  Line  R.  Co.  281. 

CYPRESS  LIIMBER. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded 
with  cypress  lumber  as  compared  with  other  lumbers  and  commodities. 
Central  Yelloic  Pine  Asso.  v.  Illinois  C.  R.  Co.  533;  Tift  v.  Southern  R.  Co. 
577. 

CYPRESS  SHINGLES. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded  with 
cypress  shingles  as  compared  with  other  lumbers  and  commodities.  Cen- 
tral Yellow  Pine  Asso.  v.  Illinois  C.  R.  Co.  533;  Tift  v.  Southern  R.  Co.  577. 

DAMAGES.     See  also  Reparation. 

The  Act  to  Regulate  Commerce  clearly  confers  authority  upon  the  Com- 
mission to  award  damages  in  cases  brought  before  it;  and  as  such  award 
is  simply  a  recommendation,  which  can  only  be  enforced  by  a  suit  at  law  af- 
fording full  opportunity  for  a  jury  trial,  the  Act  in  this  respect  is,  in  the 
opinion  of  the  Commission,  constitutional  and  valid.  Cattle  Raisers*  Asso. 
V.  Chicago,  B.  d  Q.  R.  Co.  83. 

DEPOTS.     See  Freight  Depot. 

DIFFERENTIALS. 

Validity  of  mainten.ince  of  rates  on   flour  from  points  in  Kansas  and 
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Missouri  to  points  in  Texas,  which  are  5  cents  per  100  lbs.  higher  than 
those  on  wheat,  where  such  differential  is  not  applied  on  flour  or  wheat 
carried  in  any  other  direction.     Wichita  v.  Missouri  P,  R.  Co.  35. 

DISCRIMINATION.     See  also  Rebates. 

1.  A  railroad  company  does  not  violate  to  Act  to  Regulate  Commerce  by 
making:  and  carrying  out  an  exclusive  contract  with  a  stock  yards  company^ 
by  whicli  it  delivers  all  live  stock  transported  by  it  to  the  yards  of  such 
stock  yards  company.  Railroad  Commission  of  Kentucky  v.  Louisville  dr 
N.  R.  Co.  173. 

2.  A  railroad  company  may  provide  refrigerator  cars  by  purchase  or  by 
lease;  and  if  the  latter  plan  is  adopted,  it  may  make  contracts  with  one- 
company  which  exclude  the  use  of  cars  owned  by  other  companies.  Re 
Transportation  of  Fruit ,  360. 

3.  No  undue  preference  between  individuals  or  localities  is  made  by  the 
failure  or  refusal  of  defendants  to  make  "tap  line"  allowances  to  mill 
owners  in  their  territory,  which  lies  east  of  the  Mississippi,  while  such 
allowances  are  granted  to  mill  owners  by  other  carriers  in  the  territory 
west  of  the  Mississippi.  Central  Yellow  Pine  Asso.  v.  Illinoia  C,  R.  Co^ 
505. 

4.  Reparation  awarded  to  complainant  for  defendant's  refusal  to  furnish 
oars  for  the  shipment  of  cross  ties,  while  it  did  furnish  cars  to  other  per- 
sons for  the  interstate  shipment  of  lumber,  stone,  and  many  other  freight 
articles,  and  also  supplied  cars  for  the  shipment  of  cross  ties  destined  al- 
most entirely  for  its  own  use.    Paxton  Tie  Co.  v.  Detroit  8.  R.  Co.  422. 

5.  In  supplying  competitor  with  private  switch,  and  denying  like  facility 
to  complainant.     Parks  v.  Cincinnati  d  M.  Valley  R.  Co.  47. 

Between  shippers.    Central  Yellow  J^ine  Asso.  v.  Illinois  C.  R.  Co.  505. 
Re  Transportation  of  Coal  d  Mine  Supplies,  473. 
Glade  Coal  Co.  v.  Baltimore  d  0.  R.  Co.  226. 
Re  Transportation  of  Halt  from  Hutchinson,  1. 
Re  Division  of  Joint  Rates,  etc.  GGl. 
Koch  V.  Pennsylvania  R.  Co.  675. 

Chicago  Live  Stock  Exchange  v.  Chicago  O.  W.  R.  Co.  428. 
Wrigley  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  412. 
Re  Division  of  Joint  Rates,  etc.  385. 

Central  Yellow  Pine  Asso.  v.  Vicksburg,  8.  d  P.  R.  Co.  193. 
Re  AUowaitce  of  Eletaiors,  309. 
Re  Transportation  of  Salt,  148. 

Re  Transportation  of  Immigrants  from  New  York,  13. 
See  also  heading  Discrimination  heticecn  Shippers,  under  title  Rates. 
Between  places.     Lehman  Higgins  Grocery  Co.  v.  Atchison,  T.  d  8.  F.  I^ 
Co.  4G0. 

Gardner  d  Clark  v.  Southern  R.  Co.  342. 

Mrrshon  S.  P.  d  Co.  v.  Central  R.  Co.  456. 

Duluih  Shingle  Co.  v.  Duluth,  S.  S.  d  A.  R.  Co.  489. 

Chamber  of  Commerce  of  CI  attanooga  v.  Southern  R.  Co.  111. 
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Re  Transportation  of  Salt,  148. 

Central  Yellow  Pine  Asso.  v.  Vicksburg,  8.  rf  /*.  i?.  Co.   193. 

Re  'J'ranaportation  of  Immigrants  from  Neiv    York^     13. 

Q.  C.  Pratt  Lumber  Co.  v.  Chicago,  /.  d  L,  R.  Co.  29. 

Wichita  v.  Missouri^  P,  R.  Co.  35. 

Cannon  Falls  Farmers'  Elevator  Co.  v.  Chicago,  G.   JV.  R.  Co.  050. 

Koch  V.  Pennsylvania  R.  Co.  675. 

Chicago  Live  Stock  Exchange  v.  Chicago  O.  W.  R.  Co.  428. 

Chamber  of  Commerce  v.  Baltimore  <t  O.  8.  W.  R.  Co.  378. 

See  also  heading  Discrimination  between  Places  under  title  Rates. 

6.  By  regulation  of  carrier  providing  for  earlier  cloaing  Iiour  of  freight 
depots  at  one  place  than  at  other  competing  points.  Cin<nnnafi  Chamber 
of  Commerce  and  Merchants*  Exchange  v.  Baltimore  rf  O.  S.   If*.  R.  Co.  3'!^. 

Between  commodities.    Duluth  Shingle  Co.  v.  Duluth  8.  S.  4£  A.  R.  Co.  4S9. 
Cannon  Falls  Farmers'  Elevator  Co.  v.  Chicago,  G.  W.  R.  Co.  050. 
Chicago  Live  Stock  Exchange  v.  Chicago  O.  IV.  R.  Co.  428. 
See  also  heading  Discrimination  between  Commodities,  under  title  Rates. 

7.  It  ia  not  an  unlawful  discrimination  between  cominoditip.s,  for  the 
di'fendant  railroad  company  to  deliver  carloads  of  dead  freight  to  the 
Southern  Railway  for  con.signees  in  Louisville,  and  to  refuse  to  deliver 
live  stock  to  the  same  railway  at  Louisville,  consigned  to  a  particular  stock 
yards,  where  the  defendant  railroad  company  ia  under  a  contract  with  a 
competing  stock  yards  company  to  deliver  all  live  stock  to  such  oompanr. 
Railroad  Commission  of  Kentucky  v.  Louisville  d  N.  R.  Co.  173. 

Between  passengers.    Hewins  v.  .Voir  York,  Y.  //.  d  H.  R.  Co.  221. 

In  furnishing  cars.    Richmond  Elrrator  Co.  v.  Pere  Marquette  R  Co.  629. 

Thompson  v.  Pennsylvania  R.  Co.  040. 

Parks  V.  Cincinnati  dc  M.  Valley  R.  Co.  47. 

iShidr  Coal  Co.  v.  Baltimore  d-  O.  R.  Co.  220. 

StH.'  also  Cabs. 

DISMISSAL. 

1.  As  to  defendant  carrier  where  it  appears  that  such  dofondnnt  does 
not  participate  in  the  rates  in  question.  Chicago  Live  Stock  Exchange  v. 
Chicnrio  H,  W.  R.  Co.  428. 

2.  As  to  defendant  carrier  where  it  appears  that  such  carrier  has  re- 
moved the  discrimination  complained  of,  as  to  its  lines.     Id. 

WlTIlOlT    PllEJlDICK. 

W,  Where  the  existing  disadvantage  to  Cincinnati,  arising  from  the 
early  closing  hour  of  the  freight  depot  situated  there,  is  not  under  pres- 
ent circunisia net's  unreasonable  or  undue,  but  may  become  so  if  continued 
indefinitely.     Cincinnati  Chamber  of  Commerce  and  Merchants*  Exchange 

v.  Baltimore  d-  O.  S.  W.  R.  Co.  378. 

DIVIMOX  Ol'  KATi:s. 

See  hiading  Through  Rates — Division  of  Rates,  under  title,  Rates. 
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DOOR  FRAMES. 

Rates  on.     Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co,  489. 

DOORS. 

Freight  classification  of.  Duluth  Shingle  Co.  v.  Duluth  8.  8.  d  A.  R, 
€o.  489. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  S.  8.  d  A.  R.  Co.  489. 

DOORS,  SCREEN. 

Rates  on.     Duluth  Shingle  Co.  v.  Duluth  8.  8.  d  A.  R.  Co,  489. 

DRAWBACKS.      See  Rebates. 

DRESSED  MEATS. 

Rates  on.     Chicago  Live  Stock  Exchange  v.  Chicago  0.  W.  R.  Co.  423. 

EARTHENWARE. 

Rates  on.  Chamber  of  Commerce  of  Chattanooga  v.  Southern  R.  Co. 
117,  118. 

ELEVATORS. 

As  to  Rebates  in  General,  see  Rebates. 

1.  A  railroad  company  may  perform  elevator  or  transfer  service  for 
itself,  or,  if  it  sees  fit,  hire  it  done  by  others,  and  in  so  doing  is  not  le- 
gally at  fault  or  guilty  of  wrongdoing  because  tliose  employed  by  the  car- 
rier to  transfer  the  grain  are  also  shippers  of  grain,  and  are  thereby  inci- 
dentally aided  in  their  business  of  buying  and  shipping  grain.  Matter  of 
Allou^ances  to  Elevators,  309. 

2.  A  carrier  cannot  complain  because  of  a  reasonable  allowance  made 
by  a  rival  carrier  for  elevator  or  transfer  service.  Id. 

3.  One  and  one-fourth  cents  per  100  lbs.  of  grain,  paid  by  a  carrier  for 
elevator  or  transfer  service,  is  not  unreasonable.     Id, 

EMBARGO. 

The  complainant  was  not  unjustly  discriminated  against  by  failure  to 
furnish  him  with  cars  for  the  shipment  of  grain,  while  supplying  a  com- 
petitor doing  business  in  the  same  town  with  cars,  where  it  appeared  that 
complainant  desired  to  ship  grain  mainly  to  eastern  points,  concerning  the 
transportation  of  which  an  embargo  had  been  established  by  eastern  lines, 
while  his  competitor  in  that  business  shipped  largely  by  defendant's  line  to 
local  points  for  which  complainant  had  no  shipment.  Parka  v.  Cincinnati 
4c  M.  Valley  It.  Co.  47. 

ESTOPPEL.    See  Judgment. 

EVIDENCE. 

1.  The  value  of  the  entire  property  of  a  road  can  shed  but  little,  if  any, 

10  I.  C.  C.  Rep.— 46, 
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light  upon  the  question  whether  the  rate  on  one  among  thousands  of  articles 
of  traffic  yields  its  proper  proportion  of  a  fair  return  upon  that  value; 
and,  moreover,  the  voluminous  and  conflicting  testimony  in  this  case  on  that 
subject  does  not  enable  the  Commission  to  determine  the  value  of  defendants'' 
respective  properties.     Central  Tellotc  Pine  Aaso,  v.  Illinois  C  R.  Co.  505. 

2.  Merely  putting  in  evidence  defendant's  rule  of  car  apportionment  is 
insufficient  to  show  discrimination  against  the  complainant;  the  actual 
effect  of  the  rule,  during  the  time  covered  by  the  complaint  is  necessary 
to  a  determination  of  the  question  of  unfairness  in  the  distribution  of 
cars.     Richmond  Elevator  Co.  v.  Pere  Marquette  R.  Co.  629. 

3.  Every  shipper  is  legally  entitled  to  fair  opportunity  and  treatment  in 
the  use  of  the  carrier*s  utilities^  and  any  discrimination  which  in  a  sub- 
stantial degree  deprives  shippers  of  such  use  must  be  considered  unjust,  un- 
less forced  by  justifying  conditions.  In  such  a  case  the  burden  of  proof  is; 
upon  the  complainant  for  the  purpose  of  showing  discrimination,  and  then 
upon  the  carrier  to  show  that  the  discrimination  was  justified.     Id. 

FACILITIES.     See  also  Cabs. 

1.  The  right  of  complainant  to  ship  coal  was  not  barred  by  the  fact. 
that  he  was  a  druggist  by  occupation,  or  that  he  loaded  coal  cars  from 
wagons,  for  a  large  part  of  the  commerce  of  the  country  is  handled  in  that 
way;  and  when  lie  tendered  freight  for  transportation  he  was  entitled  to 
the  Rame  facilities  furnished  to  other  shippers  in  like  conditions.  Thomp- 
son V.  Pennsylvania  R.  Co.  640. 

2.  While  the  Act  to  regulate  commerce  contains  no  provision  which,  ex- 
pressly or  by  proper  implication,  gives  this  Commission  jurisdiction  in 
eases  merely  showing  delay  or  negligence  in  the  receipt,  forwarding,  or  de- 
livery of  property  oifered  for  transportation,  including  the  furnishing  of 
cars,  the  regulating  statute  does  prohibit  any  unjust  discrimination  or 
wrongful  prejudice  in  the  provision  of  cars  or  other  transportation  facili- 
ties, as  well  as  in  the  fixing  and  application  of  transportation  charges^ 
Richmond  Elevator  Co.  v.  Pere  Marquette  R.  Co.  629. 

3.  No  such  undue  preference  or  unjust  discrimination  as  would  war- 
rant an  order  of  relief  or  for  reparation  is  shown  under  complainant's 
claim  that  he  was  subjected  to  an  unreasonable  disadvantage  by  refusing- 
him  a  private  switch  and  providing  his  competitor  in  the  coal  business 
with  one,  thereby  compelling  him  to  unload  coal  at  an  inconvenient  point 
near  the  outskirts  of  the  town,  where  it  appeared  that  complainant  really 
desired  to  use  a  pas-sing  siding  of  defendant  for  the  purpose  of  unloading- 
his  coal.     Parks  v.  Cincinnati  d  M.  Valley  R.  Co.  47. 

FENCE  POSTS. 

Freight  classification  of.  Duluth  Shingle  Co.  v.  Duluth,  8,  8.  do  A.  R^ 
Co,  489. 

FENCING. 

Rates  on.     Central  Yellow  Pine  Asso.  v.  Illinois  C.  R.  Co.  519. 
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FERTILIZER. 

Cowpeas  not  to  be  classified  with,  in  the  adjustment  of  freight  rates, 
Swaffleld  v.  Atlantic  Coast  Line  R.  Co.  281. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded  with 
fertilizer  as  compared  with  other  commodities.  Central  Yellow  Pine  Aaso.  v. 
Illinois  C,  R.  Co.  533;  Tift  v.  Southern  R,  Co.  577. 

FLOORING. 

Rates  on.     Central  Yellow  Pine  Asso.  v.  Illinois  C.  R.  Co,  519. 

FLOUR. 

Rates  on.  Wichita  v.  Missouri  P.  R.  Co.  35;  Aberdeen  Group  Com- 
mercial Asso.  V.  Mobile  rf  0.  R.  Co.  289. 

Table  showing  comparison  of  total  annual  tonnage  of  flour  with  that  of 
other  commodities.     Tift  v.  Southern  /2.  Co.  568. 

FREIGHT  DEPOT. 

1.  A  railroad  freight  depot  and  a  public  storage  warehouse  are  not  used 
for  similar  purposes,  and  the  charge  for  storage  in  the  railroad  depot  may 
properly  be  made  higher  than  the  public  warehouse  charge,  with  the  ob- 
ject of  compelling  the  expeditious  removal  of  freight.  Blackman  r.  South- 
ern R.  Co.  352. 

2.  The  Southern  Railway  Company  in  applying  to  complainant's  inter- 
state traffic  at  Macon,  Ga.,  the  storage  rates  prescribed  by  the  Georgia  Rail- 
road Commission,  and  the  Columbia,  Newberry,  and  Laurens  Railroad  Com- 
pany, in  applying  to  complainant's  interstate  traffic  at  Columbia,  S.  C, 
tlie  storage  rates  prescribed  by  the  South  Carolina  Railroad  Commission, 
did  not  violate  the  Act  to  Regulate  Commerce,  although  such  storage  rates 
were  in  excess  of  the  usual  public  warehouse  charges  in  Macon  and  Colum- 
bia.   Id. 

3.  The  regulation  providing  for  an  earlier  closing  hour  of  the  freight 
depot  at  Cincinnati  than  that  which  has  previously  been  in  force,  and 
which  is  earlier  than  that  in  force  at  other  points,  does  not,  under  the  ex- 
isting conditions  and  circumstances,  impose  upon  the  shippers  of  Cincin- 
nati unreasonable  or  undue  disadvantage  in  competing  with  shippers  at 
other  points,  but  it  may  do  so  if  continued  indefinitely;  and  the  dismissal 
of  the  complaint  is,  therefore,  without  prejudice  to  further  proceedings. 
Cincinnati  Chamber  of  Commerce  and  Merchants'  Exchange  v.  Baltimore 
d  0.  8.  W.  R.  Co.  378. 

4.  The  Commission  is  authorized  by  the  Act  to  Regulate  Commerce,  after 
investigation,  to  order  carriers  to  cease  and  desist  from  subjecting  any 
particular  person,  locality,  or  description  of  traffic  to  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect  whatsoever;  and  its  juris- 
diction extends  to  a  case  of  alleged  tmlawful  prejudice  and  disadvantage 
to  shippers  of  outbound  package  freight  through  enforcement  by  carriers  of 
a  regulation  providing  for  the  earlier  closing  of  depots  used  for  the  recep- 
tion of  such  freight.    Id. 

5.  Storage  rates  and  regulations  enforced  by  common  carriers  subject  to 
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tlie  Act  to  Regulate  Commerce  must  be  published  at  their  atatioiiB  and  filed 
with  the  Commission.     Blacktnan  v.  Southern  R,  Co.  352. 

FRESH  MEATS. 
Rates  on.     Chicago  Live  Stock  Exchange  v.  Chicago  G.  W,  R.  Co.  428. 

FRUIT. 

Rates  on.     Re  Transportation  of  Fruit,  360. 

FRUIT  AND  VEGETABLE  PACKAGES  MADE  FROM  WOOD. 

Freight  classification  of.  Duluth  Shingle  Co,  v.  Duluth,  8,  S.  d  A.  U. 
Co.  489. 

FRUIT  AND  VEGETABLES. 

Table  showing  comparison  of  total  annual  tonnage  of  fruit  and  vcjvetablea 
with  that  of  other  commodities.  Tift  v.  Southern  R.  Co.  56^;  Central 
Yellow  Pine  Asso.  v.  Illinois  C,  R.  Co.  534. 

FURNITURE. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded  with 
furniture  as  compared  with  other  commodities.  Central  Yellow  Pine  A89o. 
V.  IlUnoia  C.  R.  Co.  533;  Tift  v.  Southern  R.  Co.  577. 

GABLE  ORNAMENTS. 

Rates  on.     Duluth  Shingle  Co.  v.  Duluth,  S.  8.  d  A.  R.  Co.  489. 

GRAIN. 

Table  showing  total  annual  freight  tonnage  of  grain  and  other  com- 
modities. Central  Yellow  Pine  A880.  v.  Illinois  C.  R.  Co.  534;  Tift  r, 
^Southern  R.  Co.  5G8. 

Rates  on.  Aberdrcn  Oroup  Commercial  Asso.  v.  Mobile  d  O.  A.  Co, 
280:  Cannon  Falls  Farmers*  Elevator  Co.  v.  Chicago,  0.  W.  R.  Co.  650. 

GRILLE  WORK. 

Rates  on.     Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  480. 

HAY. 

Furnishing  of  Cars  for  Transportation  of,  see  Cars. 
Ratos  on.       //.  H.  Pitts  d  Son  v.  Atchison,  T.  d  8.  F.  R.  Co.  601. 
Tai)lc  showing  comparison  of  total  annual  tonnage  of  hay  with  that  of 
otluT  commodities.     Tift  v.  Southern  R.  Co.  508. 

IIOCJS. 

Rates  on.     Chicago  Live  Stock  Exchange  v.  Chicago  0.  W.  R.  Co.  428. 

HOLLOW  WARE. 
Riitcs  on.     Chamber  of  Commerce  of  Chattanooga  v.  Southern  R.  Co.  118. 
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HOOPS. 

Freight  classification  of.    Duluth  Shingle  Co.  v.  Duluth,  B.  B.  d  A,  B^ 

Co.  489. 

HORSES. 
Rates  on.    Barroto  v.  Taeoc  d  U,  V,  R,  Co.  933. 

HOUSEHOLD  GOODS. 

Table  showing  total  annual  freight  tonnage  of  household  goods  and  other 
commodities.  Central  Yellow  Pine  Aeeo.  y.  Ilhnoie  C.  R.  Co.  634;  Tift  v» 
Houthem  R.  Co.  568. 

HUBS. 

Freight  classification  of.    Duluth  Shingle  Co.  v.  Duluth,  B.  B.  d  A.  B^ 

Co,  489. 

ICING.    See  Refeigeratob  Cabs. 

IMMIGRANTS. 

It  is  at  least  doubtful  whether  section  fiye  of  the  Act  to  regulate  com* 
merce,  and  which  forbids  the  pooling  of  freights,  applies  to  a  practice  where^ 
by  the  transportation  of  immigrants  from  Atlantic  ports  westward  is. 
divided  between  the  carriers  in  agreed  proportions  based  upon  the  pro- 
portion of  tlie  domestic  passenger  traffic,  done  by  each  line,  where  such  a. 
practice  cannot  be  made  effective  in  respect  to  any  other  class  of  passenger 
business,  and  the  immigrants  are  carried  at  domestic  published  rates,  and 
the  arrangements  adopted  by  the  carriers  in  connection  with  the  immigra- 
tion authorities  of  the  United  States  have  efficiently  promoted  the  protec- 
tion and  greatly  improved  the  treatment  and  comfort  of  immigrants.  R& 
Transportation  of  Jmmigrante  from  New  York,  13. 

INJUNCTION. 

Tlie  Atchison,  Topeka,  k  Santa  Fe  Railway  Company  has  systematically- 
and  continuously  violated  the  act  of  February  10, 1903  (the  so-called  "Elkins. 
law"),  notwithstanding  that  it  has,  in  a  suit  begun  in  the  United  States- 
Supreme  Court  at  the  instance  and  request  of  this  Commission,  been  under 
injunction  since  March  25,  1902,  to  observe  in  all  respects  Its  published. 
schedules  of  rates.    Re  Traneportation  of  Coal  d  Mine  SuppHee,  473. 

IN-TERIOR  TRIMMINGS,  WOOD. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  B.  B.  d  A.  B.  Co.  480. 

» 

INTERSTATE  COMMERCE  COMMISSION. 

1.  Where  a  proceeding  as  to  the  legality  of  a  transaetioii  wu  merely  one* 
of  inquiry,  the  Commission  contented  itself  with  expressing  an  opinion,  and 
did  not  make  an  order  in  the  premises.  Re  TranuportoHon  cf  Bali  frorn^ 
Hutchinson,  1. 

2.  It  is  the  province  of  the  Commission  to  interfen  uaA  secure,  if  pes- 
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sible,  a  fair  adjuBtment  in  cases  of  unreoAonable  rates  or  unjust  diBcrim- 
ination;  but  the  Commission  has  no  more  authority  to  place  competing 
millers  in  different  states  upon  precisely  the  same  footing  than  it  has  to 
equalize  conditions  in  all  localities  and  in  every  industry.  Wichita  ¥. 
Missouri  P.  R.  Co.  35. 

3.  Complainant  was  fr^anted  leave  to  apply  within  a  limited  time  for  a 
further  hearing,  where  its  proof  failed  to  indicate  with  any  degree  of  cer- 
tainty the  damage  caused  by  the  wrongful  discrimination,  and  the  amount 
which  it  was  entitled  to  recover  by  way  of  reparation.  Richni€md  Ele- 
vator Co.  V.  Pcre  Marquette  R.  Co.  629. 

4.  The  investigation  into  the  division  of  joint  rates  and  other  allow- 
ances of  terminal  railroads  being  one  in  which  no  specific  charges  had 
been  formulated  against  particular  defendants,  no  order  was  made.  Re 
Division  of  Rates,  etc.  385. 

5.  The  Commiflsion  is  authorized  by  the  Act  to  regulate  conunerce,  after 
investigation,  to  order  carriers  to  cease  and  desist  from  subjectin^i;  any 
particular  person,  locality,  or  description  of  traffic  to  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect  whatsoever,  and  its  jurisdic^ 
tion  extends  to  a  case  of  alleged  unlawful  prejudice  and  disadvantage  to 
shippers  of  outbound  package  freight  through  enforcement  by  carriers  of 
a  regulation  providing  for  the  earlier  closing  of  depots  used  for  the  re- 
ception of  such  freight.  Cincinnati  Chamber  of  Commerce  and  Merchants 
Exchange  v.  Baltimore  d  0.  8.  W.  R.  Co.  378. 

0.  Where  a  party  elects  to  proceed  before  this  Commission  for  the  re- 
covery of  damages,  his  petition  filed  with  the  Commission  should  be  consid- 
ered the  beginning  of  the  action  in  all  its  subsequent  stages;  consequently 
the  suit  of  the  members  of  a  cattle  raisers'  association  for  the  recovery  of 
damages  should  be  treated  as  having  been  begun  by  the  filing  on  their  behalf 
of  the  original  petition  by  the  association  itself,  although  they  subsequently 
intervened.     Cattle  Raisers*  Asso.  v.  Chicago^  B.  d  Q.  R.  Co.  83. 

7.  The  Commission  has  no  power  to  grant  redress  for  the  failure  of  a 
carrier  to  comply  with  its  common-law  duty  to  furnish  refrigerator  cars. 
Re  Transportation  cf  Fruit,  300. 

8.  \\'liere  the  record  was  not  sufficiently  definite  to  enable  the  Commis- 
sion to  make  an  order  for  reparation,  it  held  the  case  open  to  enable  the 
complainant  to  present  further  testimony  upon  that  branch  of  the  case. 
Denison  Light  d  Poirrr  Co.  v.  Missouri,  K.  d  T.  R.  Co.  337. 

9.  While  the  Commission  found  as  a  fact  that  the  charges  of  defend- 
ant were  in  unnw  instances  unreasonable,  it  made  no  attempt  to  formulate 
an  order,  as  it  had  no  power  to  prescril)e  the  rate  that  should  be  put  into 
efTect;  but  it  held  that  complainant  might  apply  to  it  for  reparation  in 
case  it  should  thereafter  be  compelled  to  pay  rates  in  excess  of  those  indi- 
catod.     Barrow  v.  Yazoo  d  M.  V.  R.  Co.  333. 

10.  While  an  association  of  shippers  has  no  direct  interest  in  the  deter- 
mination of  the  question  as  to  whether  divisions  or  allowances  from  pub- 
lished tariff  rates,  made  by  defendants  to  tap  lines  owned  or  controlled  bj 
other  shippers,  constitute  departures  from  the  published  rates,  it  has  such 
an  indirect  interest  as  entitles  it,  under  the  statute,  to  maintain  a  proceed- 
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Ing  to  have  such  division  declared  unlawful.     Central  Yellow  Pine  Asso, 
V.  Vickshurg,  8,  d  F.  R.  Co.  193. 

11.  The  Act  to  regulate  commerce  does  not  confer  upon  the  Commis- 
sion authority  to  make  an  order  affirmatively  requiring  a  railway  carrier 
to  deliver  carloads  of  interstate  freight  to  a  connecting  carrier.  Railroad 
•Commission  of  Kentucky  v.  Louisville  d  N.  R.  Co.  173. 

12.  The  Commission  has  no  regulating  authority  beyond  that  conferred 
hy  the  terms  of  the  Act  to  Regulate  Commerce,  and  its  jurisdiction  does 
not  extend  to  enforcing  provisions  in  a  state  Constitution.    Id. 

13.  The  effect  of  an  advance  in  through  rates  after  the  Supreme  Court 
had  dismissed  a  proceeding  to  have  certain  terminal  charges  declared  un- 
just and  unlawful,  which  dismissal  was  upon  the  ground  that  there  had 
been  a  reduction  in  the  through  rate  greater  than  the  terminal  charge, 
•cannot  be  determined,  in  a  proceeding  in  the  same  suit  for  reparation,  as 
regards  territory  to  which  the  reduction  in  the  through  rate  did  not  apply, 
but  is  a  matter  for  independent  inquiry  in  a  new  proceeding.  Cattle 
Raisers'  Asso.  v.  Chicago,  B.  d  Q.  R.  Co.  83. 

14.  A  decision  of  the  Supreme  Court  sustaining  the  view  of  the  Com- 
mission as  to  the  illegality  of  certain  terminal  charges,  but  dismissing  the 
proceeding  on  account  of  a  subsequent  reduction  in  the  through  rate, 
which  had  been  made  from  certain  territory,  which  reduction  amounted  to 
more  than  the  terminal  charges  involved;  and  authorizing  the  Commission 
to  commence  proceedings  to  correct  any  unreasonableness  in  the  rate  result- 
ing from  the  additional  terminal  charge  as  to  any  territory  to  which  the 
reduction  referred  to  did  not  apply, — does  not  estop  the  Commission  from 
further  proceeding  and  investigation  as  to  the  legality  of  a  terminal  charge 
for  the  future,  without  the  institution  of  a  new  proceeding,  as  the  Com- 
mission is  not  functus  officio;  and  the  mere  use  by  the  Supreme  Court  in 
its  decree  of  the  word  "commencing,"  with  reference  to  further  proceed- 
ings, is  not  construed  to  require  the  formal  institi^tion  of  a  new  proceed- 
ing. The  case  will  therefore  stand  reopened  for  further  investigation  and 
order,  with  leave  to  complainant  to  show  to  what  territory  the  through 
rate  reduction  applied.     Cattle  Raisers*  Asso.  v.  Chicago,  B.  d  Q.  R.  Co.  83. 

15.  In  determining  the  question  of  reparation,  in  a  suit  to  declare  a 
terminal  charge  excessive  and  unlawful,  where  the  question  of  reparation 
was  held  open  pending  determination  of  another  branch  of  the  case,  during 
which  time  a  reduction  in  the  through  rate  was  made  from  certain  terri- 
tory, which  reduction  amounted  to  more  than  the  terminal  charge,  the  fol- 
lowing procedure  was  directed  by  the  Commission:  Damages  to  be  al- 
lowed on  shipments  from  all  territory  down  to  the  date  of  the  reduction  in 
the  through  rates,  and,  from  territory  to  which  that  reduction  did  not 
apply,  down  to  the  date  of  the  hearing;  but  it  was  directed  that  those 
damages  accruing  before  and  those  accruing  after  the  original  order  of 
tlie  Commission  holding  the  terminal  charge  unlawful  and  unjust  be  shown 
separately,  with  leave  to  defendants  to  show  any  change  in  the  conditions 
since  the  date  of  the  order  of  the  Commission,  which  would  render  the 
entire  through  rate,  including  the  terminal  charge,  a  reasonable  one.    Id, 

16.  The  Act  to  Regulate  Commerce  clearly  confers  authority  upon  the 
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Comniinsicn  to  award  damages  in  cases  brought  before  it,  and  as  such 
award  in  Hiinply  a  recommendation,  which  can  only  be  enforced  by  a  suit 
at  law  alTording  full  opportunity  for  a  jury  trial,  the  Act  in  thia  respect 
is.  in  the  opinion  of  the  Commission,  constitutional  and  valid.     Id. 

17.  The  decision  of  the  Supreme  Court  sustaining  the  view  of  the  Com- 
misHion  as  to  the  unlawfulness  and  excessiveness  of  a  terminal  char|re,  but 
dinmissing  the  proceeding  on  account  of  a  subsequent  reduction  in  the 
through  rate,  which  amounted  to  more  than  the  terminal  charge,  consti* 
tutfs  no  bar  to  submission  of  proof  before  the  Commission  upon  the  ques- 
tion of  Reparation,  covering  the  period  elapsing  prior  to  the  reduction  in 
the  through  rate  referred  to,  which  question  had  been  properly  held  oper 
by  the  Commission  pending  determination  of  the  other  branch  of  the  case. 
Id. 

18.  Although  the  allegations  concerning  reparation,  contained  in  the 
original  petition  asking  the  Commission  to  order  the  defendants  to  desist 
from  imposing  an  unreasonable  and  imjust  terminal  charge,  are  plainly 
Butficicnt  to  constitute  the  basis  for  an  award  of  damages,  the  defendants 
are  entitled,  before  the  hearing,  to  a  specification  showing  in  detail  the 
amounts  for  which  recovery  is  sought.     Id, 

INTERVENTION. 

Whatever  may  be  said  of  the  right  or  status  of  shippers  generally  as  to 
reparation  for  damages  resulting  from  a  rate  or  charge  declared  by  the 
ComniisRion  to  be  unlawful,  the  Cattle  Raisers'  Association  of  Texas  is 
entith'd  in  this  case  to  show  damages  to  its  members,  and  upon  such  show- 
ing the  CommisKion  will  order  reparation;  but  in  view  of  the  unsettled 
state  of  the  law  in  this  respect,  and  in  order  that  all  phases  of  the  ques- 
tion may  lie  presented  to  the  court,  the  meml>ers  of  the  association  seek- 
in';  (Inniages  should  file  claims  in  the  nature  of  intervening  petitions.  Cat- 
tle Uaiscra'  Aaso.  v.  Chicago,  B.  d  Q.  R.  Co,  83. 

IllON. 

Table  showing  total  annual  freight  tonnage  of  iron  and  other  commodi- 
tioM.  Central  Ytllour  F'inc  Asso,  v.  Illinois  C.  R.  Co.  534;  Tift  v.  Southern 
R.  Co.  r)(>8. 

IRON  AND  STEEL  RAILS. 

Table  showing'  total  annual  freight  tonnage  of  iron  and  steel  rails  and 
otluT  conimfMlitiea.     Cnitrnl  Yelloic  Pine  Asso.  v.  lUinoia  O.  R.  Co.  534; 

Tift  V.  Southern  R.  Co.  508. 

JOINT  RATES. 

See  lieading  Through  liatcs,  under  title  Rates. 

JOISTS. 

Rates  on.    Central  Yellow  Pine  Aaso.  v.  lUinoia  C.  R.  Co.  519. 

JLTKiMENT. 

1.  A  decision  of  the  Supreme  Court  sustaining  the  view  of  the  Commis- 
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pion  as  to  the  illegality  of  certain  terminal  charges,  but  dismissing  the- 
proceeding  on  account  of  a  subsequent  reduction  in  the  through  rate,  which 
had  been  made  from  oertain  territory,  and  which  reduction  amounted  to- 
more  than  the  terminal  charges  involved,  and  authorizing  the  Commission 
to  commence  proceedings  to  correct  any  unreasonableness  in  the  rate  re- 
sulting from  the  additional  terminal  charge,  as  to  any  territory  to  which 
the  reduction  referred  to  did  not  apply, — does  not  estop  the  Commission, 
from  further  proceeding  and  investigation  as  to  the  legality  of  a  terminal 
charge  for  the  future,  without  the  institution  of  a  new  proceeding,  as  the- 
Commission  is  not  functus  officio;  and  the  mere  use  by  the  Supreme  Court 
in  its  decree  of  the  word  "commencing,"  with  reference  to  further  pro- 
ceedings, is  not  construed  to  require  the  formal  institution  of  a  new  pro- 
ceeding. The  case  will,  therefore,  stand  reopened  for  further  investigation, 
and  order,  with  leave  to  complainant  to  show  to  what  territory  the  through 
rate  reduction  applied.  Cattle  Raisers*  Asso,  v.  Chicago,  B.  d  Q.  R.  Co.  B3^ 
2.  Neither  does  it  constitute  a  bar  to  submission  of  proof  before  the- 
Commission  upon  the  question  of  reparation,  covering  the  period  elapsing^ 
prior  to  the  reduction  in  the  through  rate  referred  to,  which  question  had 
been  properly  held  open  by  the  Commission  pending  determination  of  the 
other  branch  of  the  case.     Id. 

LAXn.  { 

Freight  classification  of.  Duluth  Shingle  Co.  v.  Duluth  8,  8.  d  A.  B.  Co^ 
489. 

LEMONS. 

Rates  on.    Consolidated  Forwarding  Co.  v.  Southern  P.  Co.  590. 

LIME. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded* 
with  lime  as  compared  with  other  commodities.  Central  Yellow  Pine^ 
Asso.  V.  Illinois  C.  R.  Co.  533;   Tift  v.  Southern  R.  Co.  577. 

LIMITATION  OF  ACTIONS. 

Where  a  party  elects  to  proceed  before  this  Commission  for  the  recov- 
ery of  damages,  his  petition  filed  with  the  Commission  should  be  con- 
sidered the  beginning  of  the  action  in  all  its  subsequent  stages;  conse- 
quently the  suit  of  the  members  of  a  cattle  raisers'  association  for  the  re- 
covery of  damages  should  be  treated  as  having  been  begun  by  the  filing  on 
their  behalf  of  the  original  petition  by  the  association  itself,  although  they 
subsequently  intervened.  Cattle  Raisers*  Asso.  v.  Chicago,  B.  d  Q.  R.  Co,. 
83. 

LIVE  STOCK. 

Table  showing  car  capacity  and  actual  loading  capacity  of  car  loaded 
with  live  stock  as  compared  with  other  commodities.  Tift  v.  Southern  B^ 
Co.  577;  Central  Yellow  Pine  Asso.  v.  Illinois  C.  R.  Co.  533. 
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Table  ahowinjnr  total  annual  freight  tonnage  of  live  stock  and  othtf 
commoditiea.    Central  Yellow  Pine  A880.  v.  Illinois  C.  R,  Co.  534. 

Ratea  on.    Chicago  Live  Stock  Exchange  v.  Chicago  O.  W,  A.  Co,  428* 

LOGS. 

Freight  clasaification  of.  Duluth  Shingle  Co.  y.  Duluth,  8.  8.  d  A.  R. 
Co.  489. 

LONG  AND  SHORT  HAUL  PROVISION. 

See  heading  Long  and  Short  Haul,  under  the  title  Rates. 
Aberdeen  Group  Commercial  A88O.  v.  Mobile  d  0.  R.  Co.  289. 
Gardner  d  Clark  v.  Southern  It.  Co.  342. 

Chamber  of  Commerce  of  Chattanooga  v.  Southern  R.  Co.  Ill, 
G.  C.  Pratt  Lumber  Co.  v.  Chicago,  I.  d  L.  R.  Co.  29. 

LUMBER. 

Table  showing  total  annual  freight  tonnage  of  lumber  and   other  com- 
moditiea.   Central  Yellow  Pine  A88O.  v.  Illinois  C.  R.  Co.  534. 
Tift  V.  Southern  R.  Co.  508. 

Uat(>s  on.     G.  C.  Pratt  Lumber  Co.  v.  Chicago,  I.  d  L.  R.  Co.  29. 
Duluth  Shingle  Co.  v.  Duluth,  S.  S.  d  A.  R.  Co.  489. 
Merahon  S.  P.  d  Co.  v.  Central  R.  Co.  456. 
Central  Yellow  Pine  Asso.  v.  Vicksburg,  8.  d  P.  R.  Co.  103. 
Central  Yellow  Pine  Asso.  v.  Illinois  C.  R.  Co.  505. 
Tift  V.  Southern  R.  Co.  548. 

AL\HOGANY  LUMBER. 

Frei<]jht  classitication  of.  Duluth  Shingle  Co.  v.  Duluth,  8.  8.  <f  A.  R. 
Co.  489. 

MEATS. 

Ratea  on.    Chicago  Live  Stock  Exchange  v.  Chicago  G.  W.  R.  Co.  42S. 

MILLING  IN  TRANSIT. 

1.  Conaidcring  the  defendants  as  a  single  line,  the  granting  of  transit 
milling  weat  of  Pittaburg  and  denying  it  to  millers  at  Harrisburg  is  not 
necessarily  unlawful,  because  conditions  on  that  line  in  Ohio  and  Indiana 
may  be  very  different  from  conditions  in  eastern  Pennsylvania;  but  sucb 
ditTerencca  have  not  been  shown,  nor  their  bearing  explained,  and  upon 
tlie  meager  and  incomplete  facts  now  appearing,  the  Commission  is  not 
warranted  in  making  a  decision  which  in  principle,  if  complainant's  con- 
tention is  well  founded,  would  involve  a  general  extension  of  transit  priv- 
ileges into  a  large  territory'  where  heretofore  such  privileges  have  not  been 
allowed.     Koch  v.  Pennsylvania  R.  Co.  675. 

2.  Shippers  arc  not  entitled,  as  a  matter  of  fact,  to  mill  grain  in  transit 
and  forward  the  milled  product  under  the  through  rate  in  force  on  the 
grain  from  the  point  of  origin  to  the  place  of  ultimate  destination;  but 
allowance  of  the  privilege  by  a  carrier  to  shippers  in  one  section  must  be 
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without  wrongful  prejudice  to  the  rights  of  shippers  in  another  section 
served  by  its  line.    Id. 

3.  The  transportation  of  the  log  to  the  mill  by  one  line,  and  the  trans- 
portation of  the  lumber  from  the  mill  by  another  line,  may,  under  the 
circumstances  of  this  case,  be  treated  as  in  the  nature  of  a  through  ship- 
ment from  the  point  where  the  log  is  received  to  the  point  where  the 
lumber  is  finally  delivered;  and  the  carrier  of  the  lumber  may,  by  joint 
arrangement  with  the  log  carrier,  make  such  allowance  toward  the  cost 
of  moving  the  log  as  would  be  fairly  involved  in  moving  the  lumber  from 
the  point  where  the  log  is  received  for  carriage,  provided  always  that  the 
carrier  of  the  log  is  a  common  carrier  by  rail;  but  this  holding  extends 
the  application  of  the  principle  of  milling  in  transit  to  the  extreme  limit. 
Ventral  Yellow  Fine  Asso.  v.  Vicksburgj  8.  d  P.  R.  Co.  193. 

4.  Treating  the  transportation  of  the  log  to  the  mill  by  one  line,  and 
the  transportation  of  the  lumber  from  the  mill  by  another  line,  as  a 
through  shipment,  involves  the  right  to  mill  in  transit;  and,  when  that 
privilege  is  granted,  the  tariff  should  show  upon  its  face  that  the  trans- 
portation covers  carriage  of  the  log  to  and  the  lumber  from  the  mill,  and 
the  division  allowed  to  the  carrier  of  the  log  should  be  named  in  all 
cases.     Id. 

MONOPOLY. 

A  railroad  company  does  not  violate  the  Act  to  Regulate  Commerce  by 
making  and  carrying  out  an  exclusive  contract  with  a  stock  yards  com- 
pany by  which  it  delivers  all  live  stock  transported  by  it  to  the  yards 
of  such  stock  company.  Railrocid  Commission  of  Kentucky  v.  Louisville 
d  N.  R.  Co.  173. 

MULES. 

Rates  on.    Barrow  v.  Yazoo  d  M.  V.  R.  Co.  333, 

NOTICE. 

The  provisions  of  §  6  of  the  Act  to  Regulate  Commerce  are  not  complied 
with  by  posting  a  notice  stating  that  tariffs  may  be  inspected  upon  appli- 
cation to  the  carrier's  agent.    Paxton  Tie  Co.  v.  Detroit  8.  R.  Co.  422. 

OAK  LUMBER. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded 
with  oak  lumber  as  compared  with  other  lumbers  and  commodities.  Cen- 
tral Yellow  Pine  Asso.  v.  llli^iois  C.  R.  Co.  533. 

Tift  V.  Southern  R.  Co.  577. 

OATS. 

Rates  on.    Aberdeen  Group  Commercial  Asso.  v.  Mobile  d  0.  R.  Co.  289, 

OFFENSES. 

The  defendants  are  not  shown  to  be  guilty  of  any  wilful  or  intentional 
violation  of  the  law,  where  it  was  charged  that  they  imposed  charges  in 
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excess  of  the  tariff  rate  on  certain  Bhipmcnts  of  fruit  from  Michigan  point* 
to  C-Iiicu|?o,  but  the  fucts  Bhowecl  the  existence  of  errors  in  charges  arising 
from  luck  of  knowledge  by  the  Chicago  agent  of  the  kind  of  package  used, 
or  the  actual  contents  of  the  package  shipped  to  complainant,  the  ship- 
ments having  been  unloaded  by  complainant,  and  that  such  errors  aJio 
arose  from  a  practice  of  the  agent  of  the  initial  carrier  st  one  point  tem- 
porarily utH>d  as  a  receiving  >ttation  for  fruit,  of  making  a  charge  in  addi- 
tion to  the  freight  rate,  without  the  knowledge  of  the  railroad  company. 
Davis  V.  Pere  Marquette  H.  Co.  405. 

ORANGES. 

Ilates  on.    Consolidated  Foncarding  Co,  v.  Southern  P.  Co.  590. 

PACKING  HOUSE  I'RODCCTS. 

Kates  on.    Chicago  Live  Stock  Exchange  v.  Chicago  O,  "IV.  I?.  Co,  428. 
Table  Khowing  total  annual  freight  tonnage  of  packing  house   products 
and  other  commodities.    Central  Yellow  Pine  Asso.  v.  Illinois  C.  R,  Co.  534. 

PANEL  JAMBS. 

Kates  on.    Duluth  Shingle  Co,  v.  Duluth,  S,  S,  d  A,  R.  Co.  480. 

PANEL  WAINSCOTING  AND  CEILING. 

Kates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  S.  d  A.  R.  Co.  489. 

PANTRY  FITTINGS. 

Rates  on.    Duluth  Shingle  Co,  y.  Duluth,  S.  8.  d  A,  R.  Co.  480. 

PARLOR  CARS. 

1.  It  is  not  a  violation  of  law  to  charge  a  higher  parlor  car  rate  in  one 
direction  on  nTtain  trains  than  is  cliarged  in  the  other  direction  on  all 
trains  lM't\v(><>n  tlie  same  points,  provided  the  carrier  furniahes  adequate 
parlor  ear  accommodations  at  the  lower  rates.  Hetrins  v.  .Veir  York^  X.  H. 
ct-  //.  It.  Co.  221. 

2.  A  discrimination  against  passengers  by  reason  of  charging  on  three 
of  defendants*  trains  a  parlor  car  rate  higher  tlian  the  regular  rate  is 
not  undue  or  unrt^asonable,  where  the  defendants  run  numerous  trains 
daily  on  which  parlor  car  seats  may  be  had  at  the  lower  rates.     Id. 

PARTIES. 

1.  An  incoriM)rat(>d  associaticm  whose  members  are  engaged  in  the  pur- 
chase, shipment,  and  sale  of  live  sU»ck  has  the  right,  under  section  thir- 
teen  of  the  Act  to  Re<rulate  Commerce,  to  institute  and  maintain  a  proceed- 
ing to  have  live  stock  rates  declared  unreasonable,  e\'en  though  the  pur- 
pose of  the  organiziition  is  to  restrain,  limit,  and  destroy  competition  in 
trjiilc.     ("hirago  Lire  Stock  Kxcfuinge  v.  Chicago  O.  \V.  R.  Co,  428. 

2.  In  jtrocecMlings  to  determine  the  reasonableness  of  a  through  rate  as 
augmented  by  an  alleged  unlawful  terminal  charge,  all  the  carriers  par- 
tii:ipaling  in  the  through  rate  are  proper  parti(*s,  but  not  necessary  partieSp 


^  INDEX.  733 

as  the  only  necessaxy  parties  defendant,  are  the  carriers  who  retain  the 
terminal  charge  for  their  own  use.  Cattle  Raisers*  Aaso.  v.  Chicago^  B.  d 
Q.  R.  Co.  83. 

3.  While  an  association  of  shippers  has  no  direct  interest  in  a  deter- 
mination of  the  question  as  to  whether  divisions  or  allowances  from  pub- 
lished tariff  rates,  made  by  defendants  to  tap  lines  owned  or  controlled 
by  other  shippers,  constitute  departures  from  the  published  rates,  it  has 
such  an  indirect  interest  as  entitles  it,  under  the  statute,  to  maintain  a 
proceeding  to  have  such  division  declared  unlawful.  Central  Yellow  Pine 
Asso.  V.  Vickshurg,  8.  d  P.  R.  Co.  193. 

4.  The  complainants  are  entitled  to  bring  and  maintain  a  proceeding 
on  behalf  of  themselves  and  in  the  interest  of  all  shippers  of  the  traffic 
involved,  to  have  an  advance  in  freight  rates  declared  unlawful,  notwith- 
standing their  membership  in  an  unlawful  trade  association,  as,  in  the 
first  place,  the  complainants  constitute  but  a  small  portion  of  the  mem- 
bership of  the  association,  and,  in  the  second  place,  such  a  proceeding  is 
not  a  strictly  private  or  personal  suit  into  which  a  party  complainant  must 
«nter  with  "clean  hands,"  but  is  a  proceeding  for  the  enforcement  of  a 
public  duty,  as  well  as  of  an  individual  or  private  right.  Tift  v.  South- 
ern R.  Co.  548. 

« 

PAVING  BLOCKS. 

Freight  classification  of.  Duluth  Shingle  Co.  v.  Duluth,  S.  8.  d  A.  R. 
Co.  480. 

PEACHES. 

Rates  on.'  Georgia  Peach  Growei's*  Asso.  v.  Atlantic  Coast  Line  R. 
Co.  255. 

Re  Transportation  of  Fruity  360. 

PERISHABLE  FRUIT. 

Upon  all  the  facts  and  circumstances,  including,  on  the  one  hand,  the 
difficulties  and  liability  to  loss  attending  the  production  and  shipment  of 
peaches,  and,  on  the  other  hand,  the  large  percentage  of  cars  loaded  above 
the  prescribed  minimum  weights  for  carloads,  for  which  excess  no  charge 
is  made  by  the  carriers,  the  exceptional  character  of  the  service,  which 
involves  fast  time  and  prompt  delivery  at  destination,  the  carriage  of 
a  large  amount  of  nonpaying  freight,  return  of  cars  without  loads,  and 
many  other  conditions  relating  to  the  highly  perishable  nature  of  the 
traffic, — Heldy  that  neither  the  minimum  carload  weight,  nor  the  transpor- 
tation charge  established  by  the  defendants  engaged  in  the  carriage- of 
peaches  in  refrigerator  cars  from  Georgia  points  to  New  York,  based  upon 
the  rate  of  81  cents  from  Atlanta  to  New  York,  is  unreasonable  or  un- 
just.   Georgia  Peach  Growers*  Asso.  v.  Atla/ntic  Coast  Line  R,  Co.  255. 

PETITION.    See  Pleading. 
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PICKETS. 

Freight  classification  of.     Duluih  Shingle  Co.  ▼.  Duluih,  £f.  S.  d  J..  £. 

Co.  48U. 

PILASTERS. 

Kates  on.    Duluth  Shingle  Co,  y.  Duluih,  8.  8,  d  A.  R.  Co.  489. 

PILES. 

Freight  classification  of.     Duluth  Shingle  Co,  v.  Duluih,  8,  8,  d  J..  J?. 

Co.  489. 

PLK:VDIXG. 

Altlioiig]i  the  allegations  concerning  reparation  contained  In  the  orig- 
inal petition  asking  the  Commission  to  order  the  defendants  to  desist  from 
imposing  an  unreasonable  and  unjust  terminal  charge  are  plainly  suffi- 
cient to  constitute  the  basis  for  an  award  of  damages,  the  defendants  are 
entitled,  before  the  hearing,  to  a  specification  showing  in  detail  the 
amounts  for  which  recovery  is  sought.  Cat  He  RaiaerB*  Ab90.  t.  Chicago, 
B.  &  Q.  U.  Co.  83. 

PLOW  BEAMS. 

Freight  classification  of.    Duluih  Shingle  Co,  y.  Duluth,  £f.  8,  d  A.  R. 

Co.  489. 

PLOW  HANDLES. 

Freight  (-hiHsification  of.     Duluth  Shingle  Co,  y.  Duluih,  8.  S,  d  A.  J7. 

Co.  489. 

POOLING  AOREEMENTS. 

1.  Defendants  are  unlawfully  engaged  in  pooling  the  traffic  in  citrus 
fruits  originating  in  Southern  California  and  carried  by  them  and  their 
connections  to  eastern  markets;  but  further  action  upon  this  branch  of 
the  proceeding  is  reserve<i  by  the  Commission,  in  view  of  the  pendency. 
in  the  T'nited  States  Supreme  Court,  of  an  ap|)eal  from  a  like  decision 
of  the  circuit  court  for  the  southern  district  of  California,  in  a  suit 
brought  by  this  Commission  to  enforce  its  order  herein  prohibitini;  the 
defendants  from  continuing  to  apply  and  enforce  a  provision  in  thoir 
tariff  reserving  to  themselves  the  routing  of  this  traflfic  to  eastern  di»s- 
tinationa,  and  depriving  the  shippers  of  their  right  to  determine  which 
of  various  established  routes  shall  Im*  used  for  the  transportation  of  their 
property.     ComnVuhttcd  Foncarding  Co.  v.  Southern  P,  Co,  590. 

2.  It  is  at  least  doubtful  whether  section  five  of  the  Act  to  Re|nilate 
Commerce,  which  forbids  the  pooling  of  freights,  applies  to  a  practice 
whereby  the  transportation  of  immigrants  from  Atlantic  ports  weatward 
is  divided  ln'tween  the  carriers  in  agreed  proportions  based  upon  the  pro- 
portion of  the  domestic  passenger  traflic  done  by  each  line,  where  such  tL 
practice  cannot  be  made  effective  in  respect  to  any  other  class   of   pas- 
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Benger  business,  and  the  immigrants  are  earried  at  domestic  pubUshed 
rates,  and  the  arrangements  adopted  by  the  carriers  in  connection  with 
the  immigration  authorities  of  the  United  States  haye  efficiently  pro- 
moted the  protection  and  greatly  improved  the  treatment  and  comfort  of 
immigrants.    Re  Transportatum  of  ImtnigranU  from  New  York^  18. 

PORCH  COLUMNS. 
Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  B.  Co.  480. 

PORCH  NEWELS. 
Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

PORCH  RAILINGS. 
Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

PORTIERE  WORK. 
Rates  on.    Duluth  Shingle  Co.  ▼.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

POSTING  NOTICE. 

The  provisions  of  section  six  of  the  Act  to  Regulate  Commerce  are  not 
complied  with  by  posting  a  notice  stating  that  tariffs  may  be  inspected. 
upon  application  to  the  carrier's  agents  Paaton  Tie  €o»  ▼•  Detroit  £f.  R^ 
Co.  422. 

RATES. 

Advance  in,  see  Advance  in  Fbeioht  Ratxs. 

1.  Whether  or  not  the  regulating  statute  applies  to  refHgeratloii  ehaiges 
in  all  cases,  the  defendants,  by  compelling  shippers  to  pay  icing  ehaiges 
on  citrus  fruits  as  established  by  the  car  lines,  or  do  without  necessary 
refrigeration  for  the  traffic,  have  made  these  charges  part  of  the  cost  oi 
transportation  and  subject  to  regulation  under  the  law.  OoneoUdated  Fat' 
warding  Co.  v.  Southern  P.  Co.  590, 

2.  Where  a  railroad  company  makes  a  reduction  from  regular  passenger 
fares  which  are  not  found  unreasonable,  it  may  lawfully  require  that  a 
person  desiring  to  avail  himself  of  such  reduction  shall  purchase  a  ticket, 
and  that  all  persons  not  holding  such  special  reduced  rate  ticket  shall  pay 
the  reasonable  ordinary  fare.    Cist  v.  Michigan  C.  B.  Co.  217. 

3.  When  charges  for  refrigeration  are  applied  in  the  transportation  of 
perishable  freight,  such  charges  should  be  published  and  adhered  to  exactly 
as  all  other  charges  for  transportation  are  published  and  observed.  The 
same  considerations  of  justice  and  public  policy,  which  require  this  in 
case  of  the  freight  rate,  apply  to  the  charge  for  refrigeration.  Re  rroMt- 
portation  of  Fruit,  360. 

Carload  rates. 

4.  Upon  all  the  facts  and  circumstances,  indndlng,  on  the  one  hand,  the 
difficulties  and  liability  to  loss  attending  the  production  and  shipment  of 
poaches,  and,  on  the  other  hand,  the  large  percentage  of  cars  loaded  aboive 
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the  prescribed  minimum  weights  for  carloads,  for  which  exc€^8s  no  charge 
is  made  by  the  carriers,  the  exceptional  character  of  the  service,  which 
involves  fast  time  and  prompt  delivery  at  deHtination,  the  carriage  of  a 
large  amount  of  non paying  freight,  return  of  cars  without  loacU,  and  many 
other  conditions  relating  to  the  highly  perishable  nature  of  the  traffic. — 
Hcldf  that  neither  the  minimum  carload  weight  nor  the  tranaportatioa 
charge  est2U>lished  by  the  defendants  engaged  in  the  carriage  of  peachei 
in  refrigerator  cars  from  Georgia  points  to  New  York,  baaed  upon  a  rate 
of  81  cents  from  Atlanta  to  New  York,  is  unreasonable  or  unjudt.  Geor- 
_gia  Prarh  (trowers*  Asso.  v.  Atlantic  Coast  Line  R.  Co.  255. 

5.  Defendant's  rate  of  $1.25  per  100  lbs.  on  oranges  in  carloads  carried 
from  .southern  California  to  points  on  and  cast  of  the  Missouri  River  is 
unreai^onable  and  unjust.  Consolidated  Forwarding  Co,  v.  tiouthem  P. 
<Jo.  590. 

C.  Defendants'  minimum  carload  weight  of  26,000  lbs.  for  the  carriage 
of  citrus  fruit  in  ri>fri iterator  or  ventilator  cars  from  southern  California 
points  to  eastern  destinations  is  not  unreasonable,  with  the  40-foot  car  in 
^?neral  usv.    Id. 

7.  Drfemlants*  present  rate  of  $1.00  per  100  lbs.  on  lemons  in  carloads 
from  southern  California  to  points  on  and  east  of  the  Missouri  River  is 
apparently  reasonable.     Id. 

8.  The  T(>xas  &  Pacific  Railway  Company's  rate  on  beef  cattle  in  car- 
loads from  Ft.  Worth  Tex.,  to  New  Orleans,  La.,  is  42 J  cents  per  100  lbs.. 
and  $15  per  car  additional  when  shipment  is  made  in  lots  of  less  than 
(on  carloads.  Upon  complaint  against  the  imposition  of  the  additional  $13 
per  car, — Held^  that  the  charge  of  $15  per  car  in  addition  to  the  rate  of 
42^  cents  per  100  lbs.  is  unreasonable  when  applied  to  single  carload  ship- 
men  t.s.     Siic  0rlcu)i8  Lice  IStock  tJxch.  v.  Texas  d  P.  H,  Co,  327. 

COMI'KTITION. 

0.  No  undue  discrimination  results  to  Sheridan  by  reason  of  the  fact 
that  the  rate  from  that  place  to  Boston  is  2  cents  per  100  lbs.  more  tlian 
from  In<lianap<)lis  to  Ho^ton,  although  the  latter  is  the  longer-distance 
point  by  the  defendant's  line,  which  runs  north  from  Indianapolis  through 
Sheridan,  connecting  at  various  points  with  lines  to  Boston:  as  Indian- 
apolis is  a  competitive  point,  and  the  short  lines  from  Sheridan  to  the 
ea.-^t  are  through  In(Iianai>olis,  and  by  those  lines  Sheridan  is  a  longer- 
distance  point,     (i.  C.  Pratt  Lumber  Co.  v.  Chicago^  /.  d  L,  R,  Co.  29. 

DiFKKRKNTI.VLS. 

10.  There  has  been  no  such  change  in  conditions  governing  the  traffic 
as  to  warrant  the  Commission  in  interfering  with  its  previous  holding, 
wliereljy  it  (h'clared  that  there  was  nothing  unlawful  in  the  fact  that  the 
rates  from  points  in  Kansas  and  in  Missouri  to  points  in  Tejuu  are  5 
cent"*  per  lOu  lbs.  higher  on  Hour  than  on  wheat,  and  that  such  ditTerential 
is  not  ai>pli«Ml  «in  Hour  or  wheat  carried  in  any  other  direction.  M'icAifa  v. 
MissQUii  P.  It.  Co.  35. 
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DiSCBIMINATION  BETWEEN  COMMODITIES. 

11.  The  defendants,  by  charging  a  higher  rate  on  shingles  than  on  lumber 
in  carloads  from  Duluth,  Minn.,  to  Chicago,  111.,  imjustly  discriminated 
against  shingles  in  favor  of  lumber.  Duluth  Shingle  Co.  v.  Duluth,  8.  8. 
d  A.  It.  Co,  489. 

12.  The  rate  on  rye,  barley,  and  other  coarse  grain  from  Cannon  Falls 
to  Louisville  or  East  St.  Louis  is  wrongfully  higher  than  the  rate  on  wheat 
between  the  same  points.  Cannon  Falls  Farmera*  Elevator  Co,  v.  Chicago 
O.  ir.  R,  Co.  650. 

13.  The  traffic  in  cattle  and  hogs  in  Chicago  and  other  points  is  dis- 
criminated against  by  the  exaction  of  higher  rates  for  transporting  cattle 
and  hogs  than  for  transporting  live  stock  products  to  Chicago  from  points 
west,  northwest,  and  southwest  thereof,  including  Missouri  River  points 
and  South  St.  Paul,  Minnesota.  Chicago  Live  8tock  Exchange  v.  Chi- 
cago G.  W.  R.  Co,  428. 

14.  The  desire  of  a  carrier  to  secure  additional  business  does  not  justify 
a  change  in  the  relation  of  rates,  resulting  in  a  higher  rate  upon  cattle 
and  hogs,  the  raw  material,  than  upon  live  stock  product,  the  manufac- 
tured article,  where,  as  in  this  case,  the  articles  are  in  sharp  competition 
with  each  other  in  markets  of  purchase  and  sale,  where  it  appears  that 
upon  other  lines  and  in  other  sections  rates  are  generally  no  higher,  and 
in  many  instances  much  lower,  on  the  traffic  prejudiced  than  on  that 
favored  by  the  change,  and  where  numerous  and  important  industries, 
which  have  been  built  up  and  maintained  under  the  former  adjustment, 
and  those  interested  in  such  industries,  will  be  injurioasly  affected  1^  the 
action  taken.    Id. 

DiSCBIMINATION    BETWEEN    PA8SENGEB8. 

15.  It  is  not  a  violation  of  law  to  charge  a  higher  parlor  car  rate  in  one 
direction  on  certain  trains  than  is  charged  in  the  other  direction  on  all 
trains  between  the  same  points,  provided  the  carrier  furnishes  adequate 
parlor  car  accommodations  at  the  lower  rates.  HewUn  v.  New  York,  N.  H. 
d  H.  R.  Co.  221. 

16.  A  discrimination  against  passengers  by  reason  of  charging  on  three 
of  defendants'  trains  a  parlor  car  rate  higher  than  the  regular  parlor 
car  rate  is  not  undue  or  unreasonable,  where  the  defendants  run  nu- 
morous  trains  daily  on  which  parlor  car  seats  may  be  had  at  the  lower 
rates.     Id. 

Discrimination  between  places. 

17.  The  rule  laid  down  in  Johnston-Larimer  D.  Co.  ▼.  Atekimm,  T.  d 
S.  F.  R.  Co.  6  I.  C.  C.  Rep.  586,  forbidding  any  higher  charge  to  Wichita 
than  to  Kansas  City  on  shipments  from  Galveston,  is,  in  the  light  of  the 
decisions  of  the  United  States  Supreme  Court,  no  longer  applicable;  and 
defendants  operating  lines  through  Wichita  to  KansM  City  are  not  pro- 
hibited from  charging  a  higher  rate  to  Wichita  than  to  Kansas  City,  m> 

10  I.  C.  C.  Rep.— 47. 
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long  as  the  Wichita  rate  is  reasonable.    Lehman-Higgin^bn  Chrocerjf  Co.  t. 
Atchison,  T.  d  S.  F.  R.  Co.  460. 

18.  The  competitive  conditions  applying  in  the  transportation  of  sugar 
to  Wichita  and  Kansas  City  do  not  justify  the  15  cent  differential  against 
Wichita ;  such  differential  should  not  be  more  than  8  cents  per  100  lbs.     Id. 

19.  Prior  to  April  25,  1903,  defendant  had  in  effect  rates  per  100  lbs. 
on  bananas  in  carloads  from  Charleston,  which  were  43  cents  to  Danville 
and  20  cents  to  L^-nchburg.  The  rate  of  20  cents  to  Lynchburg  was  13^ 
cents  below  the  rate  which  was  justified  by  competition  from  Baltimore  or 
elsewhere.  Such  relation  of  rates  was  in  violation  of  section  three  of  the 
Act  to  regulate  commerce.     Gardner  d  Clark  v.  Southern  R.  Co.  342, 

20.  An  undue  discrimination  is  made  by  the  defendants  in  fixing  their 
rates  for  transporting  lumber  to  points  on  the  New  York  A  Long  Branch 
Railroad  by  adding  to  the  rate  to  New  York  city  an  arbitrary  charge  of  5 
cents  per  100  lbs.  when  the  shipping  point  is  Saginaw,  Mich.,  but  only  t 
cents  per  100  lbs.  when  the  shipping  point  is  Buffalo,  N.  Y.  Water  com- 
petition between  Buffalo  and  New  York  affects  the  rates  to  Xe^iv  Y'ork,  but 
it  justifies  no  wider  difference  in  the  rates  from  Saginaw  and  Buffalo  to 
these  interior  destinations  than  exists  in  the  rates  from  these  shipping 
points  to  New  York.    Mershon  8.  P.  d  Co.  v.  Central  R.  Co.  456. 

21.  The  defendants  by  charging  a  higher  rate  on  shingles  than  on  lumber 
in  carloads  from  Duluth,  Minn.,  to  Chicago,  111.,  subject  Duluth  and  its 
shingle  shippers  to  undue  prejudice  and  disadvantage,  and  afi'ord  undue 
preference  and  advantage  to  other  places  from  which  shingles  are  carried 
at  rates  as  low  as  those  applied  on  lumber  therefrom.  Duluth  Shingle  Co. 
V.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

22.  The  rates  from  New  York  and  other  eastern  points  to  Chattanooga 
are  not  shown  to  be  unreasonable  within  the  meaning  of  section  one  of  the 
Act,  although  they  are  higher  than  the  rates  from  the  same  points  through 
Chattanooga  to  Nashville,  the  longer  distance,  as  the  traffic  from  New 
York  and  other  eastern  points  is  carried  to  Nashville  and  Chattanooga 
under  substantially  different  circumstances  and  conditions.  Chamber  of 
Commerce  of  Chattanooga  v.  Southern  R.  Co.  111. 

23.  Applying  the  law  as  construed  by  the  United  States  Supreme  Court, 
the  traflBc  from  New  York  and  other  eastern  points  is  carried  to  Nash- 
ville through  Chattanooga  under  substantially  different  circumstances  and 
conditions  than  those  pertaining  to  traffic  from  the  same  points  to  Chatta- 
nooga, the  short  distance,  and  consequently  the  higher  rate  to  Chatta- 
nooga is  not  unlawful  under  section  four  of  the  statute.    Id. 

24.  The  share  of  the  through  rate  for  the  transportation  of  salt  from 
producing  points  in  Michigan  to  points  on  the  Missouri  River,  which  is 
allowed  to  the  boat  line  on  Lake  Michigan,  the  controlling  interest  in 
which  is  o\\Tied  by  the  same  persons  who  own  a  controlling  interest  in 
the  corporations  producing  salt  at  the  point  named,  and  which  share 
amounts  to  from  30  to  33^  per  cent  of  the  through  rate,  and  is  consid- 
erably higher  than  the  former  charge  for  carrying  salt  on  Lake  Michigan, 
but  which  increase  is  partly  accounted  for  by  the  fact  that  additional 
services  are  included, — is  not  so  grossly  disproportionate  to  the  value  of 
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the  additional  through  services  as  to  amount  to  a  rebate  in  favor  of  the 
salt  interests  which  control  the  boat  line.    Re  Transportation  of  Salt,  148. 

25.  It  is  no  part  of  the  duty  of  the  Commission  to  equalize  differences 
in  the  natural  advantages  of  localities  through  the  adjustment  of  tariff 
rates.    Id. 

26.  No  unlawful  discrimination  against  localities  is  made  by  defendant* 
in  the  granting  of  divisions  in  the  rates  to  lumber  mills  owning  or  con- 
trolling short  originating  roads  called  "tap  lines,"  while  other  carriers 
fail  or  refuse  to  allow  like  concessions  to  members  of  the  complaining 
association  located  in  a  different  section  of  the  country.  Central  Tellow 
Pine  Asso.  v.  Vickshurg,  S.  d  P.  R.  Co.  193. 

27.  There  is  no  discrimination  against  localities  by  an  arrangement 
among  carriers  dividing  the  traffic  of  transporting  immigrants  from  Atlan- 
tic ports  westward  in  agreed  proportions,  where  the  immigrants  are  trans- 
ported at  domestic  published  rates.  Re  Transportation  of  Immigrants  fromr 
New  York,  13. 

28.  No  undue  discrimination  results  to  Sheridan  by  reason  of  the  fact 
that  the  rate  from  that  place  to  Boston  is  2  cents  per  100  lbs.  more  than 
from  Indianapolis  to  Boston,  although  the  latter  is  the  longer  distance 
point  by  the  defendant's  line,  which  runs  north  from  Indianapolis  through 
Sheridan,  connecting  et  various  points  with  lines  to  Boston;  as  Indian- 
apolis is  a  competitive  point,  and  the  short  lines  from  Sheridan  to  the 
east  are  through  Indianapolis,  and  by  those  lines  Sheridan  is  a  longer  dis- 
tance point.     O.  C.  Pratt  Lumber  Co.  v.  Chicago  I.  d  L.  R.  Co.  29. 

29.  It  is  the  province  of  the  Commission  to  interfere  and  secure,  if  possi- 
ble, a  fair  adjustment  in  cases  of  unreasonable  rates  or  unjust  discrim- 
ination; but  the  Commission  has  no  more  authority  to  place  competing 
millers  in  different  states  upon  precisely  the  same  footing  than  it  has  to 
equalize  conditions  in  all  localities  and  in  every  industry.  Wichita  v. 
Missouri  P.  R.  Co.  35. 

30.  There  has  been  no  such  change  in  conditions  governing  the  traffic 
as  'to  warrant  the  Commission  in  interfering  with  its  previous  holding, 
whereby  it  declared  that  there  was  nothing  unlawful  in  the  fact  that  the 
rates  from  points  in  Kansas  and  in  Missouri  to  points  in  Texas  are  & 
cents  per  100  lbs.  higher  on  flour  than  on  wheat,  and  that  such  differential 
is  not  applied  on  flour  or  wheat  carried  in  any  other  direction.     Id. 

31.  The  combination  of  rates  on  rye  and  other  coarse  grain  from  Can- 
non Falls  to  Minneapolis  and  thence  to  Chicago  is  \  cent  less  than  the 
straight  rate  from  Cannon  Falls  to  Chicago,  which  is  without  justifica- 
tion.    Cannon  Falls  Farmers'  Elevator  Co.  v.  Chicago  O.  W.  R.  Co.  650. 

32.  The  rates  from  Cannon  Falls,  a  point  in  Minnesota  48  miles  from 
Minneapolis,  to  Chicago,  East  St.  Louis,  and  Louisville,  are  competitive 
rates,  as  are  also  the  rates  from  Minneapolis.  And  Cannon  Falls,  with 
its  competition  with  Minneapolis,  is  entitled  to  as  low  a  rate  to  common 
points  as  the  difference  in  conditions  "will  permit.  In  view,  however,  of 
the  desirability  of  keeping  open  the  Minneapolis  market  to  Cannon  Falls 
grain,  the  short  distance  between  those  points,  and  the  low  rate  from 
Minneapolis  forced  by  competition,  it  is  apparentlj^  not  unjust  that  the 
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tinuously  violated  the  Act  to  Regulate  Commerce  in  the  following  respects: 
It  published  rates  on  interstate  shipments  of  coal  from  minee  tn  Colorado 
and  New  Mexico,  which,  under  the  tariffs,  applied  only  to  the  transpor- 
tation thereof,  but  which  for  the  Colorado  Fuel  &  Iron  Company  were 
made  by  the  railway  company  to  include  the  price  of  the  coal,  and  such 
price  was  paid  to  the  Fuel  &  Iron  Company  by  the  railway  company. 
While  giving  rebates  to  the  Fuel  &  Iron  Company  from  such  tariff  rates,  it 
charged  the  full  tariff  rates  on  interstate  shipments  of  coal  by  other  ship- 
pers, in  not  only  the  general  coal  region  involved,  but  in  the  same  coal 
field;  which  practice  of  the  railway  company  resulted  in  closing  markets 
for  coal  to  shippers  competing  with  the  Colorado  Fuel  &  Iron  Company. 
Re  Transportation  of  Coal  d  Mine  SuppUeSf  473. 

40.  Making  certain  charges  for  the  transportation  of  coal  shipped  in  car- 
loads when  the  coal  is  loaded  by  tipple,  and  exacting  a  higher  charge 
when  it  is  loaded  in  some  other  way,  is  not  justified  by  difference  in  cost 
to  the  carrier  between  different  methods  of  loading,  and  renders  the  higher 
rates  thus  made  unduly  discriminatory,  first,  as  against  complainants,  and, 
second,  as  against  all  other  shippers  of  coal  except  those  who  load  by 
tipple.     Glade  Coal  Co.  v.  Baltimore  d  0.  R.  Co.  226. 

41.  The  act  of  February  19,  1905  (the  so-called  "Elkins  law**),  which 
applies  both  to  the  carrier  and  the  party  receiving  the  concession,  has  been 
systematically  and  continuously  violated  by  the  Atchison,  Topeka  &  Sante 
F6  Railway  Company  and  the  Colorado  Fuel  &  Iron  Company  from  the  day 
of  its  passage  down  to  November  27,  1904,  when  the  tariffs  upon  which 
this  coal  moved  were  reduced  in  all  cases  $1.15.  Re  Transportation  of 
Coal  d  Mine  Supplies,  473. 

42.  A  division  of  a  freight  rate  with  another  railroad  company  consti- 
tutes a  mere  subterfuge  to  give  a  concession  in  the  rate,  and  is  unlawful, 
where  the  railroad  company  receiving  the  division  of  the  rate,  while  owning 
four  or  five  thousand  feet  of  railway  siding  adjoining  one  of  several  plants 
belonging  to  the  shipper,  does  not  own  any  equipment  or  rolling  stock, 
and  is  not  in  any  way  engaged  as  a  common  carrier,  but  is  in  fact  con- 
trolled by  the  officers  of  the  shipping  company,  who  control  its  earnings 
and  receive  the  benefit  of  the  division  of  the  rate,  thereby  enabling  it  to 
sell  its  produce  at  prices  which  its  competitors  cannot  meet.  Re  Transpor- 
tation of  Salt  from  Hutchinson,  1. 

43.  In  holding  that  an  allowance  of  compensation  to  a  shipper  by  the 
carrier  for  transferring  his  shipment  from  East  St.  Louis  to  the  carrier's 
St.  Louis  depot,  where  similar  compensation  was  denied  other  carriers, 
was  illegal,  no  opinion  was  expressed  as  to  whether  lines  leading  west 
from  St.  Louis  may  properly  apply  the  St.  Louis  rate  to  the  station  of 
a  bona  fide  transfer  company  in  East  St.  Louis  and  absorb  the  cost  of 
transfer  to  St.  Louis;  neither  was  any  opinion  expressed  as  to  whether 
the  rail  carriers  may,  by  proper  schedules,  allow  all  shippers  from  East 
St.  Louis  a  fixed  sum  per  100  lbs.  for  transporting  their  merchandise  to 
the  carrier's  depots  in  St.  Louis,  those  questions  not  being  presented  by 
the  record  in  the  same  proceeding.    Re  Division  of  Joint  Rates,  eto.  661. 

44.  Carriers  operating  lines  to  points  west  of  the  Mississippi  River  make 
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rates  to  such  points,  which  are  the  same  from  East  St.  Louis,  111.,  as  from 
St.  Louis,  Mo.  Most  of  the  freight  is  carried  from  East  St.  Louis  to  the 
St.  Louis  depots  by  transfer  companies,  who  receive  from  the  carriers  5 
cents  per  100  lbs.  for  such  transfer.  The  Grant  Chemical  Company,  a 
shipper,  receives  a  like  sum  for  a  similar  transfer  by  it  of  its  shipments 
to  East  St.  Louis,  which  payment  is  refused  to  other  shippers.  The 
Eclipse  Transfer  Company  was  organized  for  the  sole  purpose  of  obtaining 
this  payment;  it  uses  teams  owned  by  the  Simmons  Hardware  Company, 
and  uses  the  storehouse  of  the  latter  for  a  receiving  depot.  These  pay- 
ments to  the  Grant  Chemical  Company  and  the  ficlipse  Transfer  Company 
are  illegal.     Id, 

45.  Shippers  are  not  entitled,  as  a  matter  of  fact,  to  mill  grain  in  tran- 
sit and  forward  the  milled  product  under  the  through  rate  in  force  on  the 
grain  from  the  point  of  origin  to  the  place  of  ultimate  destination;  but 
allowance  of  the  privilege  by  a  carrier  to  shippers  in  one  section  must  be 
without  wrongful  prejudice  to  the  rights  of  shippers  in  another  section 
served  by  its  line.    Koch  v.  Pennsylvania  R.  Co.  675. 

46.  The  Granite  City,  Alton  &  Eastern  Railroad  Company  was  organized 
for  the  purpose  of  operating  several  thousand  feet  of  railway  used  in  the 
business  of  the  St.  Louis  Syrup  &  Preserving  Company  and  located  on  the 
latter*s  private  grounds  at  Granite  City,  111.  The  Granite  City  company 
has  constructed  a  short  track  outside  the  limits  of  the  grounds  of  the 
Preserving  Company,  and  uses,  jointly  with  other  companies,  another 
track  about  3,000  feet  in  length.  By  means  of  .these  tracks  the  Granite 
City  company  connects  with  other  railroad  companies,  and  is  paid  by  the 
latter  certain  divisions  of  transportation  charges  on  traffic  shipped  by  the 
preser\ing  company  and  hauled  to  such  connections  by  the  Granite  City 
company.  Assuming  that  the  Granite  City  company  and  the  Preserving 
company  aTB  identical  in  ownership,  concerning  which  a  definite  finding 
is  not  made, — Heldf  that  the  payments  to  the  Granite  City  company  con- 
stitute rebates,  and  are  illegal.    Re  Division  of  Joint  Rates,  661. 

47.  Tlie  Illinois  Terminal  Railway  Company  receives  an  excessively 
large  share  on  the  division  of  the  through  rate  on  goods  transported  over 
it  to  the  Illinois  Glass  Company,  which  concession  is  illegal,  provided  the 
glass  company  owns  and  operates  the  Illinois  terminal  railway;  but  a 
different  question  may  be  presented  if  it  appears  that  the  holders  of  the 
capital  stock  of  the  glass  company  own  the  railroad  company.     Id. 

48.  The  shippers  of  cattle  and  hogs  are  unduly  discriminated  against 
by  the  exaction  of  higher  rates  for  transporting  cattle  and*hogs  than  for 
transporting  live  stock  products  to  Chicago  from  points  west,  northwest, 
and  southwest  thereof,  including  Missouri  River  points  and  South  St. 
Paul,  Minnesota;  as  such  discrimination  is  not  justified  by  differences  in 
cost  of  transportation  or  otherwise.  Chicago  Live  Stock  Exchange  v.  Chi- 
cago G.  W.  R.  Co.  428. 

49.  Defendant's  rule,  providing  that  the  minimum  charge  upon  any  single 
sliipraont  of  freight  shall  be  for  100  pounds  at  the  class  or  commodity  rate 
applying  upon  the  article,  which  is  in  force  in  the  territory  roughly  de- 
s.  ri!>ed  as  south  of  the  Ohio  and  Potomac  and  east  of  the  Mississippi  rivers, 
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and  also  on  traffic  shipped  to  that  territory  from  points  in  the  central 
west,  does  not,  upon  the  facts  of  the  case,  unjustly  discriminate  in  its  ap- 
plication to  complainant's  traffic.  Wrigley  v.  Cleveland^  C.  C.  d  8t.  L.  R, 
Co.  412. 

50.  An  unlawful  preference  to  the  United  States  Steel  Corporation, 
^hich  owns  and  controls  the  Illinois  Steel  Company,  is  practised  under  a 
division  of  rates  whereby  the  Chicago,  Lake  Shore,  &  Eastern  Railway 
-Company — a  terminal  road  owned  by  the  United  States  Steel  Corporation, 
-and  operated  between  the  Illinois  Steel  Company's  works — obtains  a  grossly 
excessive  division  for  the  service  rendered.  Re  Division  of  Joint  Rates, 
■etc.  385. 

51.  Where  excessive  divisions  of  rates  are  granted  by  the  carrier  to  an- 
other carrier  owned  and  controlled  by  a  shipper,  for  the  purpose  of  ob- 
taining the  traffic  of  that  shipper,  they  benefit  the  shipper  and  operate  as 
a  rebate  or  other  device  to  cut  the  tariff  charge,  in  violation  of  the  Act 
to  regulate  commerce.     Id. 

52.  An  unlawful  preference  in  favor  of  the  International-Harvester  Com- 
pany is  practised  by  means  of  the  division  of  the  through  rate,  under 
which  division  the  Illinois  Northern  Railroad  Company,  o^vned  by  such 
Harvester  Company,  and  the  Chicago,  West  Pullman,  &  Southern  Railroad 
Company,  controlled  by  it,  receive  a  percentage  of  the  rate,  which  amounts 
to  about  $12  per  car,  for  services  which  were  formerly  performed  by  these 
terminal  roads  as  a  switching  charge,  and  which  amounted  to  a  maximum 
of  $3.50  per  car,  which  was  reasonable  for  these  services.     Id. 

53.  Defendants  publish  a  certain  rate  on  lumber  from  stations  upon 
their  lines,  which  must  be  strictly  observed  and  charged  to  all  shippers 
alike;  and  they  are  not  entitled,  under  the  Act  to  Regulate  Commerce,  to 
grant  a  division  of  the  rate  to  the  owner  of  a  lumber  mill  as  compensation 
to  him  for  the  cost  of  bringing  his  logs  to  the  mill  by  steam  railroad,  horse 
railroad,  wagon,  or  any  other  means  of  conveyance.  Central  Yellow  Pine 
Asso.  V.  Vicksburg  8.  d  P.  R.  Co.  193. 

54.  The  construction  of  grain  elevators  by  a  shipper,  and  the  allowance 
by  the  carrier  of  ly^  cents  per  100  lbs.  for  elevator  or  transfer  services  to 
the  corporations  controlled  by  the  shipper  and  which  conduct  the  elevators, 
■does  not  amount  to  a  rebate.    Re  Allovcance  to  Elevators,  309. 

55.  While  there  may  be  great  objections  to  allowing  shippers  to  build 
and  operate  railroads  over  which  their  traffic  moves,  such  action  is  not 
prohibited  by  the  Act  to  Regulate  Commerce;  and  the  mere  fact  that  the 
property  of  a  common  carrier  is  owned  by  the  largest  individual  shipper 
over  it,  or  that  it  was  originally  constructed  for  the  purpose  of  doing  the 
work  of  that  shipper,  furnishes  no  reason  why  it  cannot  make  joint  rates 
and  agree  upon  joint  divisions  with  other  railroads.  Re  Division  of  Joint 
Rates,  385. 

56.  The  second  section  of  the  Act  to  Regulate  Commerce,  which  prohib- 
its rebates  whereby  one  shipper  is  preferred  to  another,  refers  to  a  like 
ancl  contemporaneous  service  performed  under  similar  circumstances  and 
<?onditions;  and,  in  the  absence  of  a  showing  of  such  similarity  of  cir- 
cumstances and  conditions,  such  section  is  not  violated  by  the  granting  of 
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divisions  of  rates  to  lumber  mills  owning  or  controlling  short  originating 
roads,  while  other  carriers  fail  or  refuse  to  allow  like  concessions  to  com- 
plainants located  in  a  different  section  of  the  country.  Central  Yellow 
Pine  A880.  v.  Vicksburg  8.  d  P.  R.  Co.  193. 

57.  The  share  of  the  through  rate  for  the  transportation  of  salt  from 
producing  points  in  Michigan  to  points  on  the  Missouri  River,  which  is  al- 
lowed to  the  boat  line  on  Lake  Michigan,  the  controlling  interest  in  which 
is  o\NTied  by  the  same  persons  who  own  a  controlling  interest  in  the  cor- 
porations producing  salt  at  the  point  named,  and  which  share  amounts  to 
from  30  to  33^  per  cent  of  the  through  rate,  and  is  considerably  higher 
than  the  former  charge  of  carrying  salt  on  Lake  Michigan,  but  which  in- 
crease is  partly  accounted  for  by  the  fact  that  additional  services  are  in- 
cluded,— is  not  so  grossly  disproportionate  to  the  value  of  the  additional 
through  service  as  to  amount  to  a  rebate  in  favor  of  the  salt  interests  which 
control  the  boat  line.     Re  Transportation  of  Salt,  148. 

58.  A  division  of  a  freight  rate  with  another  railroad  company  consti- 
tutes a  mere  subterfuge  to  give  a  concession  in  the  rate,  and  is  unlawful^ 
where  the  railroad  company  receiving  the  division  of  the  rate,  while  own- 
ing four  or  five  tliousand  feet  of  railway  siding  adjoining  one  of  several 
plants  belonging  to  the  shipper,  does  not  own  any  equipment  or  rolling* 
stock,  and  is  not  in  any  way  engaged  as  a  common  carrier,  but  is  in  fact 
controlled  by  the  ofhccrs  of  the  shipping  company,  who  control  its  earn- 
ings and  receive  the  benefit  of  the  division  of  the  rate,  thereby  enabling  it 
to  sell  its  produce  at  prices  which  its  competitors  cannot  meet.  Re  Trans- 
portation of  i<alt  from  Hutchinson  Kansas,  1. 

59.  The  allowance  by  a  carrier  to  an  elevator  company  which  it  has  pro- 
cured to  construct  elevators,  of  li  cents  per  100  lbs.  as  an  elevator  or 
transfer  charge,  does  not  amount  to  a  discrimination  in  favor  of  grain 
shippers  who  own  and  control  the  elevator  company.  Matter  of  Allowancea 
to  Elevators,  300. 

GO.  There  is  no  discrimination  against  individuals  by  an  arrangement 
among  carriers  dividing  the  traffic  of  transporting  immigrants  from  At- 
lantic ports  westward  in  agreed  proportions,  where  the  immigrants  are 
transi)orted  at  domestic  published  rates.  Re  Transportation  of  Immigrants 
from  \ew  York,  13. 

01.  No  undue  discrimination  against  individuals  is  made  in  the  grant* 
ing  of  divisions  in  rates  to  lumber  mills  owning  or  controlling  short  orig- 
inating roads  called  ''tap  lines,"  while  other  carriers  fail  or  refuse  to  allow 
like  concessions  to  members  of  the  complaining  association  located  in  a 
diffiTcnt  section  of  the  country.  Central  Yellow  Pine  Asso.  v.  Vicksburg, 
iS.  d  P.  R.  Co.  193. 

Long  and  short  haul. 

02.  The  Mobile  &  Ohie  Railroad  Company  is  justified  in  making  a  lower 
rate  of  charges  from  St.  Louis,  Mo.,  East  St.  Louis,  and  Cairo,  111.,  to  Mo- 
bile. Ala.,  and  Meridian,  Miss.,  than  for  the  shorter  distances  to  Tupelo, 
Aberdeen,  Columbus.  West  Point,  and  Starkville,  Miss.,  by  actual  and  con- 
trolling competition  which  creates  substantial  dissimilarity  in  the  circum- 
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stances   and   conditions   affecting  transportation.     Aberdeen    Group   Cortv- 
mercial  Asso.  v.  Mobile  d  0.  R.  Co,  289. 

63.  Prior  to  April  25,  1903,  defendant  had  in  effect  rates  per  100  lbs.  on 
bananas  in  carloads  from  Charleston,  which  were  43  cents  to  Danville  and 
20  cents  to  Lynchburg.  The  rate  of  20  cents  to  Lynchburg  was  13  cents 
below  the  rate  which  was  justified  by  competition  from  Baltimore  or  else- 
where. Such  relation  of  rates  was  in  violation  of  section  four  of  the  Act 
to  regulate  commerce.     Gardner  d  Clark  v.  Southern  R.  Co,  342. 

64.  Applying  the  law  as  construed  by  the  United  States  Supreme  Court, 
the  traffic  from  New  York  and  other  eastern  points  is  carried  to  Nashville 
through  Chattanooga  under  substantially  different  circumstances  and  con- 
ditions from  those  pertaining  to  traffic  from  the  same  points  to  Chatta- 
nooga, the  shorter  distance;  and  consequently  a  higher  rate  to  Chattanooga 
is  not  unlawful  under  section  four  of  the  statute.  Chamber  of  Commerce 
of  Chattanooga  v.  Southern  R,  Co.  111. 

65.  No  undue  discrimination  results  to  Sheridan  by  reason  of  the  fact 
that  the  rate  from  that  place  to  Boston  is  2  cents  per  100  lbs.  more  than 
from  Indianapolis  to  Boston,  although  the  latter  is  the  longer  distance 
point  by  the  defendant's  line,  which  runs  north  from  Indianapolis  through 
Sheridan,  connecting  at  various  points  with  lines  to  Boston ;  as  Indianapolis 
is  a  competitive  point,  and  the  short  lines  from  Sheridan  to  the  east  are 
through  Indianapolis,  and  by  those  lines  Sheridan  is  a  longer  distance  point. 
O.  C,  Pratt  Lumber  Co.  v.  Chicago,  I.  d  L.  R.  Co.  29. 

OrFEI^SES. 

66.  The  defendants  were  not  shown  to  be  guilty  of  any  wilful  or  inten- 
tional violation  of  the  law,  where  it  was  charged  that  they  imposed  charges 
in  excess  of  the  tariff  rate  on  certain  shipments  of  fruit  from  Michigan 
points  to  Chicago,  and  the  facts  showed  the  existence  of  errors  in  charges 
arising  from  lack  of  knowledge  by  the  Chicago  agent  of  the  kind  of  pack- 
age used,  or  the  actual  contents  of  the  package  shipped  to  complainant, 
the  shipments  having  been  unloaded  by  complainant,  and  that  such  errors 
also  arose  from  a  practice  of  the  agent  of  the  initial  carrier  at  one  point 
temporarily  used  as  a  receiving  station  for  fruit,  of  making  a  charge  in 
addition  to  the  freight  rate,  without  the  knowledge  of  the  railroad  com- 
pany.    Davis  V.  Pere  Marquette  R,  Co,  405. 

Pooling  of  freights. 

67.  It  is  at  least  doubtful  whether  section  five  of  the  Act  to  Regulate 
Commerce,  which  forbids  the  pooling  of  freights,  applies  to  a  practice  where- 
by the  transportation  of  immigrants  from  Atlantic  ports  westward  is  di- 
vided between  the  carriers  in  agreed  proportions  based  upon  the  propor- 
tion of  the  domestic  passenger  traffic  done  by  each  line,  where 
such  a  practice  cannot  be  made  effective  in  respect  to  any  other 
class  of  passenger  business,  and  the  immigrants  are  carried  at  do- 
mestic published  rates,  and  the  arrangements  adopted  by  the  carriers  In 
connection  with  the  immigration  authorities  of  the  United  States  have  ef- 
ficiently promoted  the  protection  and  greatly  improved  the  treatment  and 
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comfort    of    immigrants.    Re    Transportation    of   Immigrants    from    New 
York,  13. 

Proportional  bates. 

68.  The  proportional  ratos  per  100  lbs.  charged  by  the  Atchison,  To- 
peka,  and  Santa  ¥6  Railway  Company  on  shipmenta  of  hay  over  itji  road 
and  tlie  road  of  the  Texas  &,  Pacitic  Railway  Company,  from  Robinson  and 
La  Junta,  Colo.,  and  Dodge  City,  Kan.,  to  Marshall,  Jefferson,  and  Kildare, 
Tex.,  were  excossive  and  unreasonable  to  the  extent  that  they  exceeded  21 
cents  for  the  transportation  to  Ft.  Worth,  Tex. ;  and  those  of  the  Texas  A,  P. 
Co.  were  exc(^sive  and  unreasonable  to  the  extent  that  they  exceeded  15 
cents  for  the  transportation  from  Ft.  Worth  to  the  destinations  named. 
H.  B.  Pitta  d  Hon  v.  Atchison,  T,  d  S.  F.  11,  Co.  691. 

Reasonableness  of. 

69.  The  desire  of  a  carrier  to  secure  additional  business  does  not  justi- 
fy a  change  in  the  relation  of  rates,  resulting  in  a  higher  rate  upon  cattle 
and  hogs,  the  raw  material,  than  upon  live  stock  product,  the  manufac- 
tured article,  where,  as  in  this  case,  the  articles  are  in  sharp  competition 
with  each  other  in  markets  of  purchase  and  sale,  where  it  appears  that 
upon  other  lines  and  in  other  sections  rates  are  generally  no  higher,  and 
in  many  instances  much  lower,  on  the  traflTic  prejudiced  than  on  that 
favored  by  the  change,  and  where  numerous  and  important  industries  which 
have  been  built  up  and  maintained  under  the  former  adjustment,  and 
those  interested  in  such  industries,  will  be  injuriously  affected  by  the  ac- 
tion taken.     Chicago  Live  Htock  Exchange  v.  Chicago  O.  W.  R,  Co.  428. 

70.  The  rate  of  the  St.  Louis  &  San  Francisco  Railroad  Company,  for  the 
transportation  in  carload  lots  of  snapped  corn  from  Grove,  I.  T.,  to  Pari^, 
Tex.,  is  excessive  and  unreasonable  to  the  extent  that  it  exceeds  21  cents 
per  100  lbs.     //.  B.  Pitts  d  Son  v.  Ht.  Louis  d  8.  F.  R.  Co.  084. 

71.  The  proportional  rates  per  100  lbs.  charged  by  the  Atchison,  Topeka, 
Sl  Santa  F6  Railway  Company,  on  shipments  of  hay  over  its  road  and  the 
road  of  the  Texas  &  Pacific  Railway  Company,  from  Robinson  and  La 
Junta,  Colo.,  and  Dodge  City  Kan.,  to  Marshall,  Jefferson,  and  Kildare, 
Tex.,  were  excessive  and  unreasonable  to  the  extent  that  they  exceeded  21 
cents  for  the  transportation  to  Ft.  Worth,  Tex.;  and  those  of  the  Texits 
Company  wore  excessive  and  unreasonable  to  the  extent  that  they  exceeded 
15  cents  for  the  transportation  from  Ft.  Worth  to  the  destinations  named. 
U.  B.  Pitta  d  Son  v.  Atchison,  T.  d  S.  F.  R.  Co.  091. 

72.  It  is  the  province  of  the  Commission  to  interfere  and  secure,  if  pos- 
sible, a  fair  adjustment  in  cases  of  unreasonable  rates  or  unjust  discrim- 
ination; but  the  Commission  has  no  more  authority  to  place  competing 
millers  in  different  states  upon  precisely  the  same  footing  than  it  has  to 
e(pialize  conditions  in  all  localities  and  in  every  industry.  Wichita  v. 
Miasouri  P.  R.  Co.  35. 

73.  The  rates  from  New  York  and  other  eastern  points  to  Chattanooga 
are  not  shown  to  be  unreasonable,  within  the  meaning  of  section  one  of 
the  Act,  although  they  are  higher  than  the  rates  from  the  same  points 
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through  Chattanooga  to  Nashville,  the  longer  distance,  as  the  traffic  from 
New  York  and  otlier  eastern  points  is  carried  to  Nashville  and  Chatta- 
nooga under  substantially  different  circumstances  and  conditions.  Cham- 
ber of  Commerce  of  Chattanooga  v.  Southern  R.  Co.  111. 

Of  Terminal  Charge,  see  Terminal  Charge. 

74.  Defendant  has  had  in  force  since  April  25,  1903,  rates  per  100  lbs. 
on  bananas  in  carloads  from  Charleston,  S.  C,  which  are  43  cents  to  Dan- 
ville, Va,,  and  35^  cents  to  Lynchburg,  Va.,  the  transportation  to  the  Ut- 
ter point  by  defendant's  line  Iwing  through  Danville.  The  lower  rate  to 
Lynchburg  is  forced  upon  defendant  by  the  competition  of  bananas  coming 
from  Baltimore.  The  43  cent  rate  to  Danville  is  not  found  to  be  unreason- 
able, and  upon  these  facts  the  higher  rate  to  Danville  is  not  in  violation  of 
the  Act  to  regulate  commerce.     Gardner  d  Clark  v.  Southern  R.  Co.  342. 

75.  Defendants*  rate  on  horses  and  mules  in  less  than  carloads  from 
Bayou  Sara,  La.,  to  St.  Louis,  Mo.,  is  the  double  first  class  rate  of  $1.80  per 
100  lbs.,  upon  an  estimated  weight  of  2,000  lbs.  for  each  additional  an- 
imal. The  distance  covered  is  607  miles.  This  rate  when  applied  to  the 
transportation  of  a  single  animal  is  not  unreasonable,  but  it  is  unreason- 
able for  the  shipment  of  four  animals,  amounting  in  that  case  to  $09,  while 
the  charge  upon  a  carload  of  twenty-five  animals  is  only  $100.  Defend- 
ants' less  than  carload  tariff  would  be  rendered  more  just  by  reducing  the 
charge  to  90  cents  per  100  lbs.,  first  class  rate,  increasing  the  estimated 
weight  of  the  first  animal  to  4,000  lbs.,  and  leaving  the  rates  for  the  addi- 
tional animals  aa  they  now  are,  at  1,500  lbs.  for  the  second  and  1,000  lbs. 
for  all  others  included  in  the  shipment.  Barrow  v.  Yazoo  d  M.  V.  R.  Co. 
333. 

7G.  The  Missouri,  Kansas,  &  Texas  Railway  Company's  rate  of  $1.90  per 
ton  on  coal,  lump  and  slack,  from  South  McAlester,  I.  T.,  to  Denison,  Tex., 
a  distance  of  97  miles,  is  unreasonable  and  unjust,  and  should  not  exceed 
$1.25  per  ton.     Denison  Light  d  Power  Co.  v.  Missouri^  K.  d  T,  R.  Co.  337. 

77.  The  charge  imposed  by  the  Atlantic  Coast  Line  Railroad  Company,  of 
one  cent  higlier  than  class  D  rates  on  couT)eas  shipped  from  South  and 
North  Carolina  points  to  New  Orleans,  is  unreasonable  and  unjust;  and 
cowpeas  should  be  placed  by  it  in  class  D  and  carried  at  the  rate  fixed  for 
that  class.     Sicaffield  v.  Atlantic  Coast  Line  R.  Co.  281. 

78.  The  Mobile  and  Ohio  companieV  rates  on  freight  articles  generally 
from'  St.  Louis,  East  St.  Louis,  and  Cairo  to  Tupelo,  Aberdeen,  Columbus, 
West  Point,  and  Starkville,  are  not  found  as  a  whole  to  be  reasonable  and 
just,  nor,  on  the  other  hand,  to  be  altogether  unreasonable,  but  upon  the 
facts  of  the  case  its  rates  upon  grain  and  grain  products  are  unreasonable^ 
unjust,  and  unlawful,  and  should  be  reduced.  Aberdeen  Group  Commercial 
Asso.  V.  Mobile  d  0.  R.  Co.  289. 

79.  Cowpeas,  like  clover  and  other  grasses,  are  sown  and  then  turned 
over  by  the  plow  for  the  purpose  of  soil  improvement,  but  this  is  not  a 
reason  why  cowpeas  should,  in  the  adjustment  of  freight  rates,  be  classed 
as  a  fertilizer,  which  is  applied  directly  to  the  soil;  and  cowpeas  ari$ 
further  distinguished  from  fertilizer  in  that  fertilizer  furnishes  the  carrier 
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miicli  i^reater  tonnapre,  cowpeas  have  much  greater  value,  and  the  vine,  as 
well  as  the  pea  itself,  is  used  as  a  food  product.  Swafpeld  v.  Atlantic 
Coast  Line  R.  Co.  281. 

80.  Defendant's  regulation  whereby  the  freight  rate  on  peaches  and 
other  fruit  from  Georgia  points  is  increaswl  in  proportion  to  the  carload 
valuation  fixed  by  the  shipper  is  unreasonable  and  unjust,  and  the  carrier 
can  be  required  to  respond  in  damages,  if  the  fruit  is  damaged  through  it» 
negligence,  to  the  full  amount  of  the  injury  sustained,  without  regard  to  the 
valuation  placed  upon  it.  Ueoryia  Peach  Growers'  Asso,  v.  Atlantic  Coast 
Line  R.  Co.  255. 

81.  The  rates  on  lumber,  in  force  prior  to  the  defendant's  advance  of  2 
cents  per  100  lbs.  on  shipments  from  Georgia  points  to  Ohio  River  destina- 
tion, which  advance  was  made  on  June  22,  1903,  were  reasonably  high  in 
comparison  with  the  rates  on  other  commodities  which  are  at  all  analogous 
to  lumber  in  respect  to  value,  volume,  risk,  cost  of  handling,  and  other  cir- 
cumstances and  conditions  affecting  the  transportation  of  the  traffic;  and 
such  advance  was  not  warranted,  and  the  increased  rates  thus  in  force  are 
unreasonable  and  unjust.     Tift  v.  Southern  R.  Co.  548. 

82.  Carriers  have  no  right  to  advance  a  rate  which  is  already  reason- 
ably high  and  yields  an  adequate  return  for  the  service  rendered,  solely 
because  additional  revenue  is  needed.  Central  Yellow  Pine  Asso.  v.  Illi- 
nois C.  R.  Co.  505. 

83.  The  advance  of  rates  by  defendants  was  the  result  of  concerted  action 
by  them  and  other  carriers;  and  while  the  question  whether  such  concert 
of  action  is  in  violation  of  the  anti-trust  act  is  for  the  determination  of  the 
courts,  it  is  the  province  and  duty  of  this  Commission,  when  the  reason- 
ableness of  rates  is  in  issue  before  it,  to  consider  whether  the  advanced 
rates  resulted  from  untrammeled  competition,  or  were  fixed  by  concert  of 
acti(m  or  combination  of  carriers.     Id.;  Tift  v.  Southern  R.  Co.  548. 

84.  The  elements  to  be  considered  in  determining  the  reasonableness  of 
an  entire  system  of  rates  are  widely  different  from  those  involved  in  the 
(question  of  the  reasonableness  of  the  rate  upon  a  single  commodity.  Ceti' 
tral  Yellow  Pine  Asso.  v.  Illinois  C.  R.  Co.  505. 

85.  Tiic  test  of  the  rea.sonableness  of  a  rate  is  not  the  amount  of  the 
proAt  in  the  business  of  the  shipper  or  manufacturer,  but  whether  the 
rate  yields  a  reasonable  compensation  for  the  services  performed.  Car- 
riers necessarily  and  justly  participate  in  the  prosperity  of  their  patrons 
in  the  resultant  enlargement  of  their  own  business,  and  no  rule  is  more  firm- 
ly grounded  in  reason,  or  more  universally  recognized  by  carriers,  than 
that  the  greater  the  tonnage  of  the  article  transported  the  lower  should  be 
the  rate.     Tift  v.  Southern  R.  Co.  548. 

80.  Where  an  advance  is  made  in  rates  which  have  been  long  maintained^ 
and  the  evidence  shows  that  the  trafhc  affected  is  large,  important,  and 
constantly  increasing,  the  advance  will  be  held  unjust  unless  it  is  satis- 
factorily explained.     Id. 

87.  C'arriers  liave  no  right  to  advance  a  rate  which  is  already  reason- 
ably high,  and  which  yields  an  ade(iuate  return  for  the  service  rendered,. 
solely  because  additional  revenue  is  needed.  The  mere  fact  of  the  need  of  ad- 


INDEX.  749 

•ditional  revenue  to  meet  increased  expenses  does  not  justify  the  advance  in 
rates  on  lumber  shipments  from  Georgia  to  and  beyond  the  Ohio  River, 
which  are,  for  the  most  part,  of  low  grade  and  comparatively  small  value. 
Id. 

88.  While  the  hauling  of  flat  cars  empty  to  the  mills,  or  the  practice  of 
shippers  to  load  cars  below  their  capacity,  are  conditions  which,  to  the  ex- 
tent they  exist,  are  properly  taken  into  account  by  carriers  in  fixing  rates, 
it  must  be  assumed  that  they  were  considered  by  defendants  in  making 
and  maintaining  the  rates  so  long  in  force  prior  to  the  advance  complained 
of.     Id. 

89.  The  rate  of  47  cents  on  sugar  from  New  Orleans  to  Wichita  Is  un- 
reasonable. Lehman-Higginson  Orocery  Co.  v.  Atchison,  T.  d  8.  F.  R.  Co, 
460. 

90.  The  rates  in  effect  for  long  periods  prior  to  the  advance  made  by 
defendants  of  2  cents  per  100  lbs.  on  April  15,  1903,  as  well  as  the  rates  on 
lumber  in  carloads  from  points  in  lumber  producing  territories  east  of  the 
Mississippi  River  in  Louisiana,  Mississippi,  and  part  of  Alabama,  served 
"by  defendant  roads,  to  Ohio  River  points,  were  remunerative  to  the  defend- 
ant carriers,  and  the  advance  was  unreasonable.  Central  Yellow  Pine  Asso, 
-y.  Illinois  C.  R.  Co.  505. 

91.  When  a  railroad  company  advances  a  rate  which  has  been  for  some- 
time in  force,  the  fact  of  its  continuance  is  in  the  nature  of  an  admission 
against  that  company,  which  tends  to  show  the  unreasonableness  of  the 
advance.     Id. 

92.  The  advances  in  freight  rates  by  defendants  were  not  justified  by  the  ' 
increased  cost  of  operating  the  roads,  where,  although  the  operating  ex- 
penses have  constantly  increased,  they  have  been  enlarged  by  the  inclusion 
therein  of  large  expenditures  for  permanent  improvements,  and  defendants* 
gross  earnings  have  increased  from  year  to  year  to  ^such  extent  as  to  re- 
■sult  in  a  constant  increase  of  net  earnings.  Id.;  Tift  v.  Southern  R.  Co. 
548. 

93.  The  test  of  the  reasonableness  of  a  rate  is  not  the  amount  of  the 
profit  in  the  business  of  the  shipper  or  of  the  manufacturer,  but  whether 
the  rate  yields  a  reasonable  compensation  for  the  services  performed.  Car- 
riers necessarily  and  justly  participate  in  the  prosperity  of  their  patrons 
in  the  resultant  enlargement  of  their  own  business.  Central  Yellow  Pine 
Asso.  V.  Illinois  C.  R.  Co.  505. 

94.  The  value  of  the  entire  property  of  a  road  can  shed  but  little,  if 
any,  light  upon  the  question  whether  the  rate  on  one  among  thousands  of 
articles  of  traffic  yields  its  proper  proportion  of  a  fair  return  upon  that 
value,  and,  moreover,  the  voluminous  and  conflicting  testimony  in  this  case 
on  that  subject  does  not  enable  the  Commission  to  determine  the  value  of 
-defendants*  respective  properties.     Id. 

95.  Lumber  rates  should  be  relatively  low,  in  view  of  the  fact  that  it  is 
inexpensive  freight  and  but  few  other  commodities  furnish  to  carriers  so 
large  a  tonnage;  the  lumber  business  is  constant,  yielding  carriers  reve- 
nue all  the  year;  no  special  equipment  is  constructed  or  furnished  for  its 
carriage;  it  is  loaded  by  shippers  and  unloaded  by  consignees;  and  where 
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open  cars  are  furnished  the  shipper  is  required,  at  considerable  expense^ 
to  equip  them  so  as  to  protect  the  lumber  and  the  train;  and  there  is 
small  risk,  and  in  case  of  accident  the  damage  is  insignificant.    Id. 

00.  No  rule  is  more  firmly  grounded  in  reason  or  more  unlTersally  rec- 
ognized by  carriers  than  that  the  greater  the  tonnage  of  the  article  of  traf- 
fic the  lower  should  be  the  rate,  and  the  defendants  have  made  yellow  pine- 
lumber  an  exception  to  this  rule.     Id. 

97.  While  the  defendants,  whose  advances  in  rates  are  claimed  to  be  un- 
reasonable, are  not  bound  to  make  "tap  line"  allowances  in  their  territory 
wliieh  lies  east  of  the  Mississippi,  merely  because  such  allowances  are- 
granted  to  mill  owners  by  other  carriers  in  the  territory  west  of  the 
Mississippi,  the  fact  that  the  rate  west  of  the  Mississippi  River,  minus  the 
allowance,  is  reasonable,  tends  to  support  the  proposition  that  a  similar- 
reduction  east  of  the  Mississippi  would  leave  the  rate  reasonably  high,  and 
the  Mobile  &  Ohio  Railroad  Company  by  voluntarily  making  such  allow- 
ances east  of  the  river,  practically  concedes  this  propositicm  as  to  itself.. 
Id. 

98.  While  the  regulating  statute  may  be  applied  to  the  reasonableness  of 
a  rate  from  a  point  in  Canada  to  a  point  in  the  United  States,  it  is  clear 
that  no  law  of  the  United  States  can  apply  to  a  discrimination  betweeik 
places  in  a  foreign  country.     Cist  v.  Michigan  C.  R.  Co.  217. 

99.  A  passenger  fare  charge  by  defendant  over  its  branch  line  from  a 
point  in  Canada  to  a  point  in  the  United  States,  amounting  to  about  3* 
cents  per  mile  for  a  distance  of  35.3  miles,  and  including  a  6-cent  bridge- 
charge  by  an  independent  company,  is  not  unreasonable  upon  the  facts- 
shown.    Id. 

100.  Making  certain  charges  for  the  transportation  of  coal  shipped  in. 
carloads  when  the  coal  is  loaded  by  tipple,  and  exacting  a  higher  charge 
when  it  is  loaded  in  some  other  way,  is  not  justified  by  the  difference  in. 
cost  to  a  carrier  between  different  methods  of  loading,  or  by  other  facts- 
appearing  in  this  case,  and  renders  the  higher  rate  thus  made  unreasonable,. 
first,  as  against  complainants,  and,  second,  as  against  all  other  shippers 
of  coal  except  those  who  load  by  tipple.  Glade  Coal  Co.  v.  Baltimore  d- 
0.  R.  Co.  226. 

101.  Upon  all  the  facts  and  circumstances,  including,  on  the  one  hand, 
the  difiiculties  and  liability  to  loss  attending  the  production  and  shipment 
of  peaches,  and,  on  the  other  hand,  the  large  percentage  of  cars  loaded 
above  the  prescribed  minimum  weights  for  carloads,  for  which  access  no 
charge  is  made  by  the  carriers,  the  exceptional  character  of  the  service,. 
which  involves  fast  time  and  prompt  delivery  at  destination,  the  carriage- 
of  a  large  amount  of  nonpnying  freight,  return  of  cars  without  loads,  and 
many  other  conditions  relating  to  the  highly  perishable  nature  of  the  traf- 
fic,— Held,  that  neither  the  minimum  carload  weight  nor  the  transportation 
clinrge  established  by  the  defendants  engaged  in  the  carriage  of  peaches  In 
refrigerator  cars  from  Georgia  points  to  New  York,  based  upon  a  rate  of 
81  cents  from  Atlanta  to  New  York,  is  unreasonable  or  unjust.  Georgia 
Peach  Groirn'fi*  Afiso.  v.  Atlantic  Coast  Line  R.  Co.  255. 

102.  An  arbitrary  charge  of  $80  per  car  imposed  by  the  New  York,  New 
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Haven,  &  Hartford  Railroad  Company  for  the  transportation  from  New 
York  to  Boston  of  peaches  and  other  fruit  shipped  from  Georgia  points  to- 
Boston,  its  haul  being  part  of  the  through  service  between  the  points  of 
shipment  and  destination,  is  imreasonable  and  unjust;  and  $50  per  car 
would  be  a  just  and  reasonable  charge  for  such  transportation.     Id. 

103.  Defendant's  present  rate  of  $1  per  100  lbs.  on  lemons  in  carloads 
from  southern  California  to  points  on  and  east  of  the  Missouri  River  is 
apparently  reasonable.  Consolidated  Forwarding  Co.  v.  Southern  P.  Co. 
590. 

104.  Defendant's  rate  of  $1.25  per  100  lbs.  on  oranges  in  carloads  car- 
ried from  southern  California  to  points  on  and  east  of  the  Missouri  River 
is  unreasonable  and  unjust.     Id. 

105.  The  shippers  of  cattle  and  hogs  are  unduly  discriminated  against 
by  the  exaction  of  higher  rates  for  transporting  cattle  and  hogs  than  for 
transporting  live  stock  products  to  Chicago  from  points  west,  north- 
west, and  southwest  thereof,  including  Missouri  River  points  and  South  St. 
Paul,  Minn.,  as  such  discrimination  is  not  justified  by  the  difference  in. 
cost  of  transportation,  or  otherwise.  Chicago  Live  Stock  Exchange  v. 
Chicago  O.  W.  R.  Co.  428. 

lOG.  The  refrigeration  charges  applying  on  shipments  of  citrus  fruita 
from  southern  California  points  to  the  eastern  markets  have  been  reduced 
during  the  pendency  of  this  proceeding,  and  the  present  charges  for  refrig- 
eration are  not  found,  upon  the  record  of  this  case,  to  be  unreasonable.. 
Consolidated  Forwarding  Co.  v.  Southern  P.  Co.  590. 

107.  Railroad  companies  violate  section  1  of  the  act  to  regulate  commerce- 
in  making  exclusive  contracts  with  a  car  line  company  to  furnish  refrig- 
erator cars,  under  which  the  car  line  company  exacts  charges  for  refrigera- 
tion service  which  greatly  exceed  those  formerly  made  to  cover  the  cost  of 
icing  by  the  railroad  companies,  and  range  from  50  to  150  per  cent  above 
those  made  prior  to  the  contracts,  by  the  car  line  company  itself,  as  they 
thereby,  in  effect,  impose  upon  shippers  exorbitant  charges  for  the  trans- 
portation of  fruits  to  markets  in  other  states.  Re  Transportation  of 
Fruit,  360. 

108.  Defendants'  rule,  providing  that  the  minimum  charge  upon  ai\y  sin- 
gle shipment  of  freight  shall  be  for  100  pounds  at  the  class  or  commodity 
rate  applying  upon  the  article,  which  is  in  force  in  the  territory  roughly 
described  as  south  of  the  Ohio  and  Potomac  and  east  of  the  Mississippi 
rivers,  and  also  on  traffic  shipped  to  that  territory  from  points  in  the  cen- 
tral west, — is  not,  upon  the  facts  of  the  case,  shown  to  be  unreasonable. 
Wrigley  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  412. 

Storage  bates. 

100.  Storage  rates  and  regulations  enforced  by  common  carriers  subject, 
to  the  Act  to  regulate  commerce  must  be  published  at  their  stations  and 
filed  with  the  Commission.     Blackman  v.  Southern  R.  Co.  352. 

110.  A  railroad  freight  depot  and  a  public  storage  warehouse  are  not 
used  for  similar  purposes;  and  the  charge  for  storage  in  the  railroad  depot 
may  properly  be  made  higher  than  the  public  warehouse  charge,  with  the- 
object  of  compelling  the  expeditious  removal  of  freight,     /d. 
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111.  The  Southern  Railway  Company  in  applying  to  complainants'  iA' 
terstate  traffic  at  Macon,  Ga.,  the  storage  rates  prescribed  by  the  ^i^orsia 
railroad  commiasica;  and  the  Columbia,  Xewberry,  dt  La.urpn8  GLulrosd 
Company  in  applying  to  complainants'  interstate  traffic  at  ColumbiiL.  S.  C^ 
the  storage  rates  prescribed  by  the  South  Carolina  railroad.  conunia«on« — 
did  not  violate  the  Act  to  regulate  commerce,  although  such  storagp  rates 
were  in  excess  of  the  usual  public  warehouse  charges  in  Macon  and  Colum- 
bia.    Id, 

Through  rates — Dmsio^  of  rates. 

112.  Under  the  Act  to  regulate  commerce  a  common  carrier  subject  to  its 
provisions  can  allow  a  division  of  rates  only  to  another  common  carrier 
which,  participating  in  the  particular  traffic  to  which  the  rate  is  applied. 
is  also  subject  to  the  Act  to  regulate  commerce.  The  two  lines  may  fay 
contract  or  agreement  establish  a  joint  rate  from  the  point  of  origin  on 
the  one  road  to  the  point  of  destination  on  the  other,  and  agree  between 
themselves  as  to  the  division  of  the  rate.  Central  Yellow  Pine  Aamr.  r. 
Vickahurg,  S.  d  P.  R.  Co.  193. 

113.  Treating  the  transportation  of  logs  to  mill  by  one  line,  and  the 
transportation  of  the  lumber  from  the  mill  by  another  line,  as  a  through 
shipment,  involves  the  right  to  mill  in  transit;  and  when  that  privilege  is 
granted,  the  tariff  should  show  upon  its  face  that  the  transportation  coven 
carriage  of  the  log  to  and  the  lumber  from  the  mill,  and  the  division  al- 
lowed to  the  carrier  of  the  log  should  be  named  in  ali  cases.     Id, 

114.  An  arbitrary  charge  of  $80  per  car  imposed  by  the  New  York. 
New  Haven,  k  Hartford  Railroad  Company  for  the  transportation  fr»>m 
New  York  to  Boston  of  peaches  and  other  fruit  shipped  from  Georgia  points 
to  Boston,  its  haul  being  part  of  the  through  service  between  the  points  of 
shipment  and  destination,  is  unreasonable  and  unjust;  and  $50  per  car 
would  be  a  just  and  reasonable  charge  for  such  transportatioii.  Georgia 
Peach  Grmrera'  A»90.  v.  Atlantic  Coast  Line  R.  Co.  255. 

115.  The  transportation  of  the  log  to  the  mill  by  one  line,  and  the  trans- 
portation of  the  lumber  from  the  mill  by  another  line,  may.  under  the  cir- 
cumstances of  this  case,  be  treateil  as  in  the  nature  of  a  through  shipment 
from  the  point  where  the  log  is  received  to  the  point  where  the  lumber  is 
finally  delivered ;  and  the  carrier  of  the  lumber  may,  by  joint  arrangement 
with  the  log  carrier,  make  such  allowance  toward  the  cost  of  moving  the 
log  as  would  be  fairly  involved  in  moving  the  lumber  from  the  point  where 
the  log  is  received  for  carriage,  provided  always  that  the  carrier  of  the  log 
is  a  common  carrier  by  rail  -.  but  this  holding  extends  the  application  of  the 
principle  of  milling  in  transit  to  the  extreme  limit.  Central  TeQofc  Pime 
Amo.  v.  Vickaburg.  S.  d  P.  R.  Co.  193. 

116.  While  an  association  of  shippers  has  no  direct  interest  in  a  deter- 
mination of  the  question  as  to  whether  divisions  or  allowances  from  pub- 
lished tariff  rates,  made  by  defendants  to  tap  lines  owned  or  controlled  bv 
other  shippers,  constitute  departures  from  the  published  rates,  it  has  such 
an  indirect  interest  as  entitles  it,  under  the  statute,  to  maintain  a  pro- 
ceeding to  have  such  division  declared  unlawfuL    /d. 
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117.  Generally  speaking,  the  public  is  not  interested  in  the  division  of  a 
through  rate,  and  the  Commission,  therefore,  has  no  authority  to  con- 
<lemn  the  division  of  the  rate,  unless  a  part  of  the  through  line  and  the 
article  shipped  have  a  common  ownership,  and  a  grossly  excessive  division 
is  made  for  the  purpose  of  paying  a  rebate.  Re  Transportation  of  Salt, 
148. 

118.  The  share  of  the  through  rate  for  the  transportation  of  salt  from 
producing  points  in  Michigan  to  points  on  the  Missouri  River,  which  is 
allowed  to  the  boat  line  on  Lake  Michigan,  the  controlling  interest  in 
which  is  owned  by  the  same  persons  who  own  a  controlling  interest  in  the 
corporations  producing  salt  at  the  point  named^  and  which  share  amounts 
to  from  30  to  33 i  per  cent  of  the  through  rate,  and  is  considerably  higher 
than  the  former  charge  of  carrying  salt  on  Lake  Michigan,  but  which  in- 
<»rease  is  partly  accounted  for  by  the  fact  that  additional  services  are  in- 
cluded,— is  not  so  grossly  disproportionate  to  the  value  of  the  additional 
through  services  as  to  amount  to  a  rebate  in  favor  of  the  salt  interests 
which  control  the  boat  line.     Id. 

119.  No  undue  preference  between  individuals  or  localities  is  made  by 
defendants  in  the  granting  of  divisions  in  rates  to  lumber  mills  owning  or 
-controlling  originating  roads  called  "tap  lines,"  while  other  carriers  fail 
or  refuse  to  allow  like  concessions  to  members  of  the  complaining  associa- 
tion, located  in  a  different  section  of  the  country.  Central  Yellow  Pine 
Asso.  V.  Vickshurg,  8.  d  P.  It.  Co.  193. 

120.  The  act  of  February  19,  1903  (the  so-called  "Elkins  law"),  which 
applies  both  to  the  carrier  and  the  party  receiving  the  concession,  has 
been  systematically  and  continuously  violated  by  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company  and  the  Colorado  Fuel  &  Iron  Company  from 
the  day  of  its  passage  down  to  November  27,  1904,  when  the  tariffs  upon 
which  this  coal  moved  were  reduced  in  all  cases,  $1.15.  Re  Transportation 
of  Coal  d  Mine  Supplies,  473. 

121.  Where  excessive  divisions  of  rates  are  granted  by  the  carrier  to 
another  carrier  owned  and  controlled  by  a  shipper,  for  the  purpose  of  obtain- 
ing the  traffic  of  that  shipper,  they  benefit  the  shipper,  and  operate  as  a  re- 
bate or  other  device  to  cut  the  tariff  charge,  in  violation  of  the  Act  to 
regulate  commerce.     Re  Division  of  Joint  Rates,  etc.  385. 

122.  Wliile  there  may  be  great  objections  to  allowing  shippers  to  build 
and  operate  railroads  over  which  their  traffic  moves,  such  action  is  not 
prohibited  by  the  Act  to  regulate  commerce.  And  the  mere  fact  that  the 
property  of  a  common  carrier  is  owned  by  the  largest  individual  shipper 
over  it,  or  that  it  was  originally  constructed  for  the  purpose  of  doing  the 
Tvork  of  that  shipper,  furnishes  no  reason  why  it  cannot  make  joint  rates 
and  agree  upon  joint  divisions  with  other  railroads.     Id. 

123.  The  second  section  of  the  Act  to  regulate  commerce,  which  prohibits 
rebates  whereby  one  shipper  is  preferred  to  another,  refers  to  a  like  and 
contemporaneous  service  performed  under  similar  circumstances  and  condi- 
tions; and,  in  the  absence  of  a  showing  of  such  similarity  of  circumstances 
and  conditions,  such  section  is  not  violated  by  the  granting  of  divisions  of 

10  I.  C.  C.  Rep.— 48. 
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rates  to  lumber  mills  owning  or  controlling  short  originating  roads,  while 
other  carriers  fail  or  refuse  to  allow  like  concessions  to  complainants  lo- 
cated in  a  different  section  of  the  country.  Central  YeUow  Pine  Aaso^ 
V.  Vicksburgy  S.  rf  P.  R.  Co.  193. 

124.  The  logging  roads,  or  "tap  lines,"  to  which  the  defendant,  the  Mo- 
bile &  Ohio  Railroad  Company,  grants  allowances  from  its  published  ratcs» 
are  not  common  carriers,  but  such  tap  lines  are  the  private  property  of 
mill  owners,  and  the  allowances  are  therefore  unlawful.  Central  Yellow 
Pine  A880.  v.  Illinois  C.  R.  Co,  505. 

125.  While  defendant  carrier  was  entitled  to  insist  upon  the  application 
of  the  through  rate  to  the  tlirough  shipment  on  its  line  to  Hope,  Ark.,  in- 
stead of  applying  the  sum  of  local  rates  based  upon  Texarkana,  Ark.,  which 
sum  was  less  than  the  published  through  charge,  it  could  not  lawfully  re- 
fuse to  receive  and  carry  complainant's  freight  to  Texarkana  under  the 
local  rate  to  that  point,  even  though  the  complainant's  attempt  to  ship  its 
freight  to  Texarkana  was  for  the  purpose  of  having  it  subsequently  re- 
shipped  from  that  point  by  another  line  to  Hope,  Ark.  Hope  Cotton  Oil 
Co.  V.  Texas  d  P.  R.  Co,  690. 

120.  The  Illinois  Terminal  Railway  Company  was  organized  in  the  in- 
terest of  the  Illinois  Glass  Company,  and  uses  tracks  constructed  by  the 
latter  on  its  private  grounds  at  Alton,  III.,  for  the  purpose  of  connecting 
its  plant  with  difTercnt  lines  of  railway.    Re  Division  of  Joint  Rates,  GOl. 

127.  The  Illinois  Terminal  Railway  Company  receives  an  excessively 
large  share  on  the  division  of  the  through  rate  on  goods  transported  over 
it  to  the  Illinois  Glass  Company,  which  concession  is  illegal,  provided  the 
glass  company  owns  and  operates  the  Illinois  Terminal  Railway,  but  a  dif- 
ferent question  may  be  presented  if  it  appears  that  the  holders  of  the  cap- 
ital stock  of  the  glass  company  own  the  railroad  company.    Id, 

128.  An  unlawful  preference  to  the  United  States  Steel  Corporation, 
which  owns  and  controls  the  Illinois  Steel  Company,  is  practised  under  a 
division  of  rates  whereby  the  Chicago,  Lake  Shore,  and  Eastern  Railway 
Company,  a  terminal  road  owned  by  the  United  States  Steel  Corporation, 
and  operated  between  the  Illinois  Steel  Company's  works,  obtains  a  grossly 
excessive  division  for  the  service  rendered.  Re  Division  of  Joint  Rates, 
etc.  385. 

120.  In  holding  that  an  allowance  of  compensation  to  a  shipper  by  the 
carrier  for  transferring  his  shipment  from  East  St.  Louis  to  the  carrier's 
St.  Louis  depot,  where  similar  compensation  was  denied  other  carriers, 
was  illegal,  no  opinion  was  expressed  as  to  whether  lines  leading  west  from 
St.  Ixmis  may  properly  apply  the  St.  Louis  rate  to  the  station  of  a  bona  fide 
transfer  company  in  East  St.  Louis  and  absorb  the  cost  of  transfer  to  St. 
Lcmis:  neither  was  any  opinion  expressed  as  to  whether  the  rail  carriers 
may,  by  proper  schedules,  allow  all  shippers  from  East  St.  Louis  a  fixed 
sum  per  100  lbs.  for  transporting  their  merchandise  to  the  carrier's  depots  in 
St.  Louis,  those  questions  not  being  presented  by  the  record  in  the  same  pro- 
ceeding.    Re  Division  of  Joint  Rates j  061. 

130.  An  unlawful  preference  in  favor  of  the  International  Harvester 
Company  is  practised  by  means  of  the  division  of  the  through  rate,  under 
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which  division  the  Illinois  Northern  Railroad  Company,  owned  by  such 
Han^ester  Company,  and  the  Chicago,  West  Pullman,  &  Southern  Railroaa 
Company,  controlled  by  it,  receive  a  percentage  of  the  rate  which  amounts, 
to  about  $12  per  car,  for  services  which  were  formerly  performed  by  these 
terminal  roads  as  a  switching  charge,  and  which  amounted  to  a  maximum 
of  $3.50  per  car,  which  was  reasonable  for  these  services.  Re  Division  of 
Joint  Rates,  etc.  385. 

131.  Considering  the  defendants  as  a  single  line,  the  granting  of  transit 
milling  west  of  Pittsburg  and  denying  it  to  millers  at  Harrisburg  is  not 
necessarily  unlawful,  because  conditions  on  that  line  in  Ohio  and  Indiana 
may  be  very  different  from  conditions  in  eastern  Pennsylvania;  but  such 
differences  have  not  been  shown^  nor  their  bearing  explained,  and  upon  the 
meager  and  incomplete  facts  now  appearing,  the  Commission  is  not  war- 
ranted in  making  a  decision  which  in  principle,  if  complainant's  contention 
is  well  founded,  would  involve  a  general  extension  of  transit  privileges  into 
a  large  territory  where  heretofore  such  privileges  have  not  been  allowed. 
Koch  V.  Pennsylvania  R.  Co.  675. 

132.  Shippers  are  not  entitled,  as  a  matter  of  fact,  to  mill  grain  in 
transit  and  forward  the  milled  product  under  the  through  rate  in  force  on 
the  grain  from  the  point  of  origin  to  the  place  of  ultimate  destination; 
but  allowances  of  the  privilege  by  a  carrier  to  shippers  in  one  section  must 
be  without  wrongful  prejudice  to  the  rights  of  shippers  in  another  section 
served  by  its  line.     Id. 

133.  The  Granite  City,  Alton,  A  Eastern  Railroad  Company  was  organ- 
ized for  the  purpose  of  operating  several  thousand  feet  of  railway  used  in 
the  business  of  the  St.  Louis  Syrup  &  Preserving  Company  and  located  on 
the  latter*s  private  grounds  at  Granite  City,  111.  The  Granite  City  com- 
pany has  constructed  a  short  track  outside  the  limits  of  the  grounds  of  the 
preserving  company,  and  uses,  jointly  with  other  companies,  another  track 
about  3,000  feet  in  length.  By  means  of  these  tracks  the  Granite  City  com- 
pany connects  with  other  railroad  companies,  and  is  paid  by  the  latter  cer- 
tain divisions  of  transportation  charges  on  traffic  shipped  by  the  preserving 
company  and  hauled  to  such  connections  by  the  Granite  City  company.  As- 
suming that  the  Granite  City  company  and  the  preserving  company  are 
identical  in  ownership,  concerning  which  a  definite  finding  is  not  made, — 
Held,  that  the  payments  to  the  Granite  City  company  constitute  rebates, 
and  are  illegal.     Re  Division  of  Joint  Rates,  661. 

134.  The  Atchison,  Topeka,  A  Santa  F^  Railway  Company  grossly  and 
continuously  violated  the  Act  to  regulate  commerce  in  the  following  re- 
spects: It  published  rates  on  interstate  shipments  of  coal  from  mines  in 
Colorado  and  New  Mexico,  which,  under  the  tariffs,  applied  only  to  the  trans- 
portation thereof,  but  which  for  the  Colorado  Fuel  &  Iron  Company  were 
made  by  the  railway  company  to  include  the  price  of  the  coal;  and  such 
price  was  paid  to  the  fuel  and  iron  company  by  the  railway  company; 
while  giving  rebates  to  the  fuel  and  iron  company  from  such  tariff  rates, 
it  charged  the  full  tariff  rates  on  interstate  shipments  of  coal  by  other 
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shippers,  in  not  only  the  general  coal  region  involved,  but  in  the  same  coil 
field;  which  practice  of  the  railway  company  resulted  in  closing  marketi 
for  coal  to  shippers  competing  with  the  Colorado  Fuel  &,  Iron  Company. 
Re  Transportation  of  Coal  d  Mine  Supplies,  473. 

135.  Carriers  operating  lines  to  points  west  of  the  Mississippi  River 
make  rates  to  such  points,  which  are  the  same  from  East  St.  Louis,  111.,  as 
from  St.  Louis,  Mo.  Most  of  the  freight  is  carried  from  East  St.  Louis  to 
the  St.  Louis  depots  by  transfer  companies,  who  receive  from  the  carriers 
5  cents  per  100  lbs.  for  such  transfer.  The  Grant  Chemical  Compaoy.  a 
shipper,  receives  a  like  sum  for  a  similar  transfer  by  it  of  its  shipmenti 
to  East  St.  Louis,  which  payment  is  refused  to  other  shippers.  The  Eclipse 
Transfer  Company  was  organized  for  the  sole  purpose  of  obtaining  this 
payment;  it  uses  teams  owned  by  the  Simmons  Hardware  Company,  and 
uses  the  storehouse  of  the  latter  for  a  receiving  depot.  These  payments 
to  the  Grant  Chemical  Company  and  the  Eclipse  Transfer  Company  are 
illegal.     Re  Division  of  Joint  Rates,  061. 

136.  A  division  of  a  freight  rate  with  another  railroad  company  con- 
stitutes a  mere  subterfuge  to  give  a  concession  in  the  rate,  and  is  un- 
lawful, where  the  railroad  company  receiving  the  division  of  the  rate, 
while  owning  four  or  five  thousand  feet  of  railway  siding  adjoining  one 
of  several  plants  belonging  to  the  shipper,  does  not  own  any  equipment  or 
rolling  stock,  and  is  not  in  any  way  engaged  as  a  common  carrier,  but  is  in 
iact  controlled  by  the  officers  of  the  shipping  company,  who  control  its 
earnings  and  receive  the  benefit  of  the  division  of  the  rate,  thereby  enabling 
it  to  sell  its  produce  at  prices  which  its  competitors  cannot  meet.  Re 
Transportation  of  Salt  from  Hutchinson,  1. 

137.  Where  excessive  divisions  of  rates  are  granted  by  the  carrier  to  an- 
other carrier  owned  and  controlled  by  a  shipper,  for  the  purpose  of  ob- 
taining the  traffic  of  that  shipper,  they  benefit  the  shipper,  and  operate 
as  a  rebate  or  other  device  to  cut  the  tariff  charge,  in  violation  of  the 
Act  to  regulate  commerce.     Re  Division  of  Joint  Rates,  etc.  385. 

Instances. 

On  baking  powder.     Re  Transportation  of  Salt  from  Hutchinson,  1. 
On  bananas.     Gardner  d  Clark  v.  Southern  R.  Co.  342. 
On  cattle.     Chicago  Live  Stock  Exchange  v.  Chicago,  O.  W,  R.  Co.  428. 
On  coal.     Re  Transportation  of  Coal  d  Mine  Supplies,  473. 
Olade  Coal  Co.  v.  Baltimore  d  0.  R.  Co.  220. 
Denison  Light  d  Poxcer  Co.  v.  Missouri  P.  R.  Co.  337. 
On  cowpeas.     Swaffield  v.  Atlantic  Coast  Line  R.  Co,  281. 
On  flour.     Wichita  v.  Missouri  P.  R.  Co.  35. 

On  fruits.     Consolidated  Forwarding  Co.  v.  Southern  P.  R.  Co.  590. 
On  grain.     Cannon  Falls  Farmers'  Elevator  Co.  v.  Chicago  O.  W.  R.  Co, 
€50. 

On  hogs.     Chicago  Live  Stock  Exchange  v.  Chicago  O.  W,  R.  Co.  428. 
On  horses.     Barrow  v.  Yazoo  d  M.  V.  R.  Co.  333. 

On  immigrants.     Re  Transportation  of  Immigrants  from  New  York,  13 
On  lemons.     Consolidated  Forwarding  Co.  v.  Southern  P.  R.  Co.  590. 
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On  live  stock.  Chicago  Live  Stock  Exchange  v.  Chicago,  O.  W.  R.  Co^ 
428. 

On  lumber.     0.  C,  Pratt  Lumber  Co.  v.  Chicago,  L  d  L.  R,  Co,  29. 

Mershon  8.  P.  d  Co.  v.  Central  R.  Co.  456. 

Tift  V.  Southern  R.  Co.  548. 

Central  Yellow  Pine  Asso.  v.  Vickshurg,  S.  d  P.  R.  Co.  193. 

On  mules.     Barrow  v.  Yazoo  d  M.  V.  R.  Co.  333. 

On  peaches.  Georgia  Peach  Growers'  Asso.  v.  Atlantic  Coast  Line  R^ 
Co.  255. 

On  perishable  freight.     Re  Transportation  of  Fruit,  360. 

Georgia  Pea^h  Growers'  Asso.  v.  Atlantic  Coast  Line  R.  Co.  255. 

On  rye.  Cannon  Falls  Farmers'  Elevator  Co.  v.  Chicago  G,  W.  R.  Co^ 
650. 

On  salt.     Re  Transportation  of  Salt,  148. 

Re    Transportation    of   Salt    from    Hutchinson,    1. 

On  shingles.     Duluth  Shingle  Co.  v.  Duluth  8.  8.  d  A.  R.  Co.  489. 

On  snapped  corn.     H.  B.  Pitts  d  Son  v.  St.  Louis  d  S.  F.  R.  Co.  691. 

On  sugar.  Lehman- Higginson  Grocer  Co.  v.  Atchison  T.  d  8.  F.  R.  Co^ 
460. 

Parlor  car  rates.     Eewins  v.  Vew  York,  N.  H.  d  H.  R.  Co.  221. 

Passenger  rates.     Cist  v.  Michigan  C.  R.  Co.  217. 

Refrigeration  charges.  Consolidated  Forwarding  Co.  v.  Southern  P.  R^ 
Co.  590. 

REBATES. 

1.  A  divicion  of  a  freight  rate  with  another  railroad  company  consti- 
tutes a  mere  subterfuge  to  give  a  concession  ii^  the  rate,  and  is  unlawful^ 
where  the  railroad  company  receiving  the  division  of  the  rate,  while  own- 
ing  four  or  five  thousand  feet  of  railway  siding  adjoining  one  of  several 
plants  belonging  to  the  shipper,  does  not  own  any  equipment  or  rolling 
stock,  and  is  not  in  any  way  engaged  as  a  common  carrier,  but  is  in  fact 
controlled  by  the  officers  of  the  shipping  company  who  control  its  earnings 
and  receive  the  benefit  of  the  division  of  the  rate,  thereby  enabling  it  to- 
sell  its  produce  at  prices  whieh^its  competitors  cannot  meet.  Re  Trans- 
portation of  Salt  from  Hutchinson,  1. 

2.  While  there  may  be  great  objections  to  allowing  shippers  to  build 
and  operate  railroads  over  which  their  traffic  moves,  such  action  is  not 
prohibited  by  the  Act  to  Regulate  Commerce.  And  the  mere  fact  that  the- 
property  of  a  common  carrier  is  owned  by  the  largest  individtial  shipper 
over  it,  or  that  it  was  originally  constructed  for  the  purpose  of  doing  the- 
work  of  that  shipper,  furnishes  no  reason  why  it  cannot  make  joint  rates, 
and  agree  upon  joint  divisions  with  other  railroads.  Re  Division  of  Joint 
Rates,  etc.  385. 

3.  Where  excessive  divisions  of  rates  are  granted  by  the  carrier  to  an- 
other carrier  owned  and  controlled  by  a  shipper,  for  the  purpose  of  obtain- 
ing the  traffic  of  that  shipper,  they  benefit  the  shipper,  and  operate*  as  a 
rebate  or  other  device  to  cut  the  tariff  charge,  in  violation  of  the  Act  to 
regulate  commerce.    Id, 
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4.  An  unlawful  preference  in  favor  of  the  International  Harvester  Com- 
pany is  practised  by  means  of  the  division  of  the  through  rate  under  which 
division  the  Illinois  Northern  Railroad  Company,  owned  by  such  Har- 
vester Company,  and  the  Chicago,  West  Pullman,  &  Southern  Railroad  Com- 
pany, controlled  by  it,  receive  a  percentage  of  the  rate,  which  amounts  to 
about  $12  per  car,  for  services  which  were  formerly  performed  by  thede 
terminal  roads  aa  a  switching  charge,  and  which  amounted  to  a  maximum 
of  $3.50  per  car,  which  was  reasonable  for  these  services.     Id. 

5.  An  unlawful  preference  to  the  United  States  Steel  Corporation,  which 
owns  and  controls  the  Illinois  Steel  Company  is  practised  under  a  division  of 
rates  whereby  the  Chicago,  Lake  Shore  &  £astem  Railway  Company,  a  ter- 
minal road  owned  by  the  United  States  Steel  Corporation,  and  operated 
between  the  Illinois  Steel  Company's  works,  obtains  a  grossly  excessive  di- 
vision for  the  service  rendered.    Id. 

G.  The  Granite  City,  Alton,  &  Eastern  Railroad  Company  was  or«yan- 
ized  for  the  purpose  of  operating  several  thousand  feet  of  railway  used  in 
the  business  of  the  St.  Louis  Syrup  &  Preserving  Company  and  located  on 
the  latter's  private  grounds  at  Granite  City,  111.  The  Granite  City  com- 
pany has  constructed  a  short  track  outside  the  limits  of  the  grounds  of 
the  preserving  company,  and  uses,  jointly  with  other  companies,  another 
track  about  3,000  feet  in  length.  By  means  of  these  tracks  the  Granite 
City  comimny  connects  with  other  railroad  companies,  and  is  paid  by  the 
latter  certain  divisions  of  transportation  charges  on  traffic  shipped  by  the 
preserving  company  and  hauled  to  such  connections  by  the  Granite  City 
company.  Assuming  that  the  Granite  City  company  and  the  pre8er\'ing 
company  are  identical  in  ownership,  concerning  which  a  definite  finding  is 
not  made, — Ueld,  that  the  payments  to  the  Granite  City  company  consti- 
tute rebates,  and  are  illegal.     Re  Division  of  Joint  Rates,  661. 

7.  The  Illinois  Terminal  Railway  Company  receives  an  excessively  large 
share  on  the  division  of  the  through  rate  on  goods  transported  over  it  to 
the  Illinois  Glass  Company,  which  concession  is  illegal,  provided  the  glass 
company  owns  and  operates  the  Illinois  Terminal  Railway;  but  a  differ- 
ent question  may  be  presented  if  it  appears  tliat  the  holders  of  the  capital 
stock  of  the  glass  company,  own  the  railroad  company.    Id. 

8.  Carriers  operating  lines  to  points  west  of  the  Mississippi  River  make 
rates  to  such  points,  which  are  the  same  from  East  St.  Louis,  111.,  as  from 
St.  Ix>uis,  Mo.  Most  of  the  freight  is  carried  from  East  St.  Louis  to  the 
St.  Louis  depots  by  transfer  companies,  who  receive  from  the  carriers  5 
cents  per  100  lbs.  for  such  transfer.  The  Grant  Chemical  Company,  a 
shipper,  receives  a  like  sum  for  a  similar  transfer  by  it  of  its  shipments  to 
EaAt  St.  Louis,  which  payment  is  refused  to  other  shippers.  The  Ellipse 
Transfer  Company  was  organized  for  the  sole  purpose  of  obtaining  this 
piyment;  it  uses  teams  owned  by  the  Simmons  Hardware  Company,  and 
uses  the  storehouse  of  the  latter  for  a  receiving  depot.  These  payments  to 
tlie  Grant  Chemical  Company  and  the  Eclipse  Transfer  Company  are 
illcfjal.    Id. 

9.  In  holding  that  an  allowance  of  compensation  to  a  shipper  by  the 
carrier  for  transferring  his  shipment  from  East  St.  Louis  to  the  carrier'a 


INDEX.  759 

St.  Louis  depot,  where  similar  compensation  was  denied  other  carriers, 
was  illegal,  no  opinion  was  expressed  as  to  whether  lines  leading  west  from 
St.  Louis  may  properly  apply  the  St.  Louis  rate  to  the  station  of  a  bona 
fide  transfer  company  in  East  St.  Louis,  and  absorb  the  cost  of  transfer 
to  St.  Louis;  neither  was  any  opinion  expressed  as  to  whether  the  rail 
carriers  may,  by  proper  schedules,  allow  all  shippers  from  East  St.  Louis 
a  fixed  sum  per  100  lbs.  for  transporting  their  merchandise  to  the  carrier's 
depots  in  St.  Louis,  those  questions  not  being  presented  by  the  record  in 
the  same  proceeding.     Id. 

10.  The  share  of  the  through  rate  for  the  transportation  of  salt  from 
producing  points  in  Michigan  to  points  on  the  Missouri  River,  which  is 
allowed  to  the  boat  line  on  Lake  Michigan,  the  controlling  interest  in 
which  is  owned  by  the  same  persons  who  o^^^l  a  controlling  interest  in  the 
corporations  producing  salt  at  the  point  named,  and  which  share  amounts 
to  from  30  to  33 J  per  cent  of  the  through  rate,  and  is  considerably  higher 
than  the  former  charge  of  carrying  salt  on  Lake  Michigan,  but  which  in- 
crease is  partly  accounted  for  by  the  fact  that  additional  services  are  in- 
cluded,— is  not  so  grossly  disproportionate  to  the  value  of  the  additional 
through  services  as  to  amount  to  a  rebate  in  favor  of  the  salt  interests 
which  control  the  boat  line.     Id. 

11.  The  second  section  of  the  Act  to  Regulate  CJommerce,  which  prohibits 
rebates  whereby  one  shipper  is  preferred  to  another,  refers  to  a  like  and 
contemporaneous  service  performed  under  similar  circumstances  and  con- 
ditions; and  in  the  absence  of  a  showing  of  such  similarity  of  circum- 
stances and  conditions,  such  section  is  not  violated  by  the  granting  of  di- 
visions of  rates  to  lumber  mills  owning  or  controlling  short  originating 
roads,  while  other  carriers  fail  or  refuse  to  allow  like  concessions  to  com- 
plainants located  in  a  diflferent  section  of  the  country.  Central  Yellow  Pine 
Asso.  V.  ^'icksburg,  8.  d  P.  R.  Co.  193. 

12.  Defendants  publish  a  certain  rate  on  lumber  from  stations  upon 
their  lines,  which  must  be  strictly  observed  and  charged  .to  all  shippers 
alike;  and  they  are  not  entitled,  under  the  Act  to  Regulate  Commerce,  to 
^rant  a  division  of  the  rate  to  the  owner  of  a  lumber  mill  as  compensa- 
tion to  him  for  the  cost  of  bringing  his  logs  to  the  mill  by  steam  railroad, 
horse  railroad,  wagon,  or  any  other  means  of  conveyance.    Id. 

\:].  The  construction  of  grain  elevators  by  a  shipper,  and  the  allowance 
hy  the  ciirrier  of  li  cents  per  100  lbs.  for  elevator  or  transfer  service  to 
tlie  corporations  controlled  by  the  shipper  and  which  conduct  the  elevator, 
does  not  amount  to  a  rebate.     Matter  of  Allowances  to  Elevators,  309. 

14.  The  act  of  February  19,  1903  (the  so-called  "Elkins  law"),  which 
applies  both  to  the  carrier  and  the  party  receiving  the  concession,  has 
been  systematically  and  continuously  violated  by  the  Atchison,  Topeka  & 
►Santa  F6  Railway  Company  and  the  Colorado  Fuel  &  Iron  Company  from 
the  day  of  its  passage  down  to  November  27,  1904,  when  the  tariiTs  upon 
which  coal  moved  were  reduced  in  all  cases  $1.15.  Re  Transportation  of 
Coal  d  Mine  Supplies,  473. 

15.  The  Atchison,  Topeka  &  Santa  F6  Railway  Company  grossly  and  con- 
tinuously violated  the  Act  to  Regulate  Commerce  in  the  following  respects: 
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It  published  rates  on  interstate  shipments  of  coal  from  mines  in  Colorado 
and  New  Mexico,  which,  under  the  tariiTs,  applied  only  to  the  transporta- 
tion thereof,  but  which  for  the  Colorado  Fuel  &  Iron  Company  were  made 
by  the  railway  company  to  include  the  price  of  the  coal,  and  such  prioe- 
was  paid  to  the  fuel  and  iron  company  by  the  railway  company.  While 
giving  rebates  to  the  fuel  and  iron  company  from  such  tariff  rates,  it- 
charged  the  full  tariif  rates  on  interstate  shipments  of  coal  by  other 
shippers  in  not  only  the  general  coal  region  involved^  but  in  the  same 
coal  field;  which  practice  of  the  railway  company  resulted  in  closing* 
markets  for  coal  to  shippers  competing  with  the  Colorado  Fuel  &  Iron  Com* 
pany.     Id. 

10.  The  logging  roads,  or  "tap  lines,'*  to  which  the  defendant,  the  Mo* 
bile  &  Ohio  Railway  Company  grants  allowances  from  its  published  rates,, 
are  not  common  carriers,  but  such  tap  lines  are  the  private  property  of 
mill  owners,  and  the  allowances  are  therefore  unlawful.  Central  Yellow 
Pine  Aaso,  v.  Illinois  C.  R.  Co.  605. 

REFRIGERATOR  CARS. 

1.  Upon  all  the  facts  and  circumstances,  including,  on  the  one  haad,  the 
difficulties  and  liability  to  loss  attending  the  production  and  shipment  of 
peaches,  and,  on  the  other  hand,  the  large  percentage  of  cars  loaded  above 
the  prescribed  minimum  weights  for  carloads,  for  which  excess  no  charge 
is  made  by  the  carriers,  the  exceptional  character  of  the  service,  which. 
involves  fast  time  and  prompt  delivery  at  destination,  the  carriage  of  a 
large  amount  of  nonpaying  freight,  return  of  cars  without  loads,  and  many 
other  conditions  relating  to  the  highly  perishable  nature  of  the  traffic, — 
Ueldy  that  neither  the  minimum  carload  weight  nor  the  transportation 
charge  established  by  the  defendants  engaged  in  the  carriage  of  peaches  in 
refrigerator  cars  from  Georgia  points  to  New  York,  based  upon  a  rate  of 
81  cents  from  Atlanta  to  New  York,  is  unreasonable  or  unjust.  Oeorgia- 
Peach  Qroicers'  Aaso.  v.  Atlantic  Coast  Line  R.  Co.  255. 

2.  When  cliarges  for  refrigeration  are  applied  in  the  transportation  of 
perishable  freight,  such  charges  should  be  published  and  adhered  to  as  all 
other  charges  for  transportation  are  published  and  observed.  The  same 
considerations  of  justice  and  public  policy  which  require  this  in  case  of 
the  freiglit  rate  apply  to  the  charge  for  refrigeration.  Re  TrfMMporiation- 
of  Fruit,  3G0. 

3.  Railroad  companies  violate  section  one  of  the  Act  to  Regulate  Com- 
merce in  making  exclusive  contracts  with  car  line  companies  to  furnish. 
refrigerator  cars,  under  which  the  car  line  companies  exact  charges  for 
refrigeration  service  which  greatly  exceed  those  formerly  mado  to  cover 
the  cost  of  icing  by  the  railroad  companies,  and  range  from  50  to  15(^ 
per  cent  above  those  made,  prior  to  the  contracts,  by  the  car  line  com- 
pany itself,  as  they  thereby  in  effect  impose  upon  shippers  exorbitant 
charges  for  the  transportation  of  fruits  to  markets  in  other  states.    Id, 

4.  The  refrigeration  charges  applying  on  shipments  of  citrus  fruits  from 
southern  California  points  to  the  eastern  markets  have  been  reduced  during 
the  pendency  of  this  proceeding,  and  the  presait  charges  for  refrigeration. 
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are  not  found,  upon  the  record  of  this  case,  to  be  unreasonable.     Consoli- 
dated Forwarding  Co.  v.  Southern  P.  Co.  590. 

5.  Whether  or  not  the  regulating  statute  applies  to  refrigeration  charges, 
in  all  cases,  the  defendants,  by  compelling  shippers  to  pay  icing  charges  on 
citrus  fruits  as  established  by  the  car  lines,  or  do  without  necessary  re- 
frigeration for  the  traflBc,  have  made  these  charges  part  of  the  cost  of 
transportation,  and  subject  to  regulation  imder  the  law.    Id. 

6.  Defendants'  minimum  carload  weight  of  26,000  lbs.  for  the  carriage 
of  citrus  fruit  in  refrigerator  or  ventilator  cars  from  southern  California 
points  to  eastern  destinations  is  not  unreasonable,  with  the  40-foot  car  in 
general  use.     Id. 

7.  It  is  the  duty  of  the  respondent  railroad  companies  engaged  as  com- 
mon  carriers  in  transporting  fruits  from  points  in  Michigan,  to  furnish 
refrigerator  cars  for  such  service;  but  such  duty  arises  out  of  their  com- 
mon-law liability,  not  under  the  Act  to  Regulate  Conunerce;  and  redress- 
for  failure  to  fulfil  it  must  be  sought  in  the  courts.  Re  Transportation  of 
Fruit,  300. 

8.  A  railroad  company  may  provide  refrigerator  cars  by  purchase  or  hy 
lease,  and  if  the  latter  plan  is  adopted  they  may  make  contracts  with  one 
company  which  exclude  the  use  of  cars  owned  by  other  companies.    Id. 

9.  Carriers  should,  in  the  opinion  of  the  Commission,  be  legally  com- 
pellable to  furnish  ice  for  the  refrigeration  of  refrigerator  cars  used  upon 
their  lines;  but  if  it  is  not  part  of  the  obligation  of  the  common  carrier 
to  provide  such  refrigeration,  when  it  does  furnish  it,  and  at  the  same 
time  prohibits  the  shipper  from  obtaining  it  from  any  other  source,  the 
charge  for  refrigeration  is  part  of  the  total  charge  for  transportation  fur- 
nished by  the  carrier,  and  must  be  reasonable.    Id, 

REHEARING. 

Complainant  was  granted  leave  to  apply  within  a  limited  time  for  a. 
further  hearing,  where  its  proof  failed  to  indicate  with  any  degree  of  cer- 
tainty the  damage  caused  by  the  wrongful  discrimination,  and  the  amount 
which  it  Was  entitled  to  recover  by  way  of  reparation.  Richmond  Elevor- 
tor  Co.  V.  Fere  Marquette  R.  Co.  629. 

REPARATION. 

1.  The  decision  of  the  Supreme  Court  sustaining  the  view  of  the  Cora- 
mission  as  to  the  unlawfulness  and  excessiveness  of  at  terminal  charge,  but 
dismissing  the  proceeding  on  account  of  a  subsequent  reduction  in  the 
through  rate,  which  amounted  to  more  than  the  terminal  charge,  consti- 
tutes no  bar  to  submission  of  proof  before  the  Commission  upon  the  ques- 
tion of  reparation,  covering  the  period  elapsing  prior  to  the  reduction  in 
the  through  rate  referred  to,  which  question  had  been  properly  held  open 
by  the  Commission  pending  determination  of  the  other  branch  of  the  case.. 
Cattle  Raisers'  Asso.  v.  Chicago,  B.  d  Q.  R.  Co.  83. 

2.  Reparation  awarded  to  complainant  for  defendant's  refusal  to  furnish, 
cars  for  the  shipment  of  cross  ties,  while  it  did  furnish  cars  to  other  per- 
sons for  the  interstate  shipment  of  lumber,  stone,  and  many  other  freight 
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t)een  a  reduction  in  the  through  rate  greater  than  the  terminal  charge, 
■cannot  be  determined  in  a  proceeding  in  the  same  suit  for  reparation,  as 
regards  territory  to  which  the  reduction  in  the  through  rate  did  not  apply, 
hut  is  a  matter  for  independent  inquiry  in  a  new  proceeding.    Id. 

10.  A  decision  of  the  Supreme  Court  sustaining  the  view  of  the  Com- 
Tiission  as  to  the  illegality  of  certain  terminal  charges,  but  dismissing  the 
proceeding  on  account  of  a  subsequent  reduction  in  the  through  rate,  which 
liad  been  made  from  certain  territory,  and  which  reduction  amounted  to 
more  than  the  terminal  charges  involved;  and  authorizing  the  Commission 
to  commence  proceedings  to  correct  any  unreasonableness  in  the  rate  result- 
ing from  the  additional  terminal  Charge  as  to  any  territory  to  which  the 
reduction  referred  to  did  not  apply, — does  not  estop  the  Commission  from 
further  proceeding  and  investigation  as  to  the  legality  of  a  terminal  charge 
for  the  future,  without  the  institution  of  a  new  proceeding,  as  the  Com- 
mission is  not  functus  officio;  and  the  mere  use  by  the  Supreme  Court  in 
its  decree  of  the  word  "commencing,"  with  reference  to  further  proceed- 
ings, is  not  construed  to  require  the  formal  institution  of  a  new  proceed- 
ing. The  case  will,  therefore,  stand  reopened  for  further  investigation  and 
order,  with  leave  to  complainant  to  show  to  what  territory  the  through 
rate  reduction  applied.    Id. 

11.  In  determining  the  question  of  reparation  in  a  suit  to  declare  a 
terminal  charge  excessive  and  unlawful,  where  the  question  of  reparation  was 
held  open  pending  determination  of  another  branch  of  the  case,  and  during 
which  time  a  reduction  in  the  through  rate  was  made  from  certain  terri- 
tory, which  reduction  amounted  to  more  than  the  terminal  charge,  the 
following  procedure  was  directed  by  the  Commission:  Damages  to  be 
allowed  on  shipments  from  all  territory  down  to  the  date  in  the  reduction 
in  the  through  rates,  and,  from  territory  to  which  that  reduction  did  not 
apply,  down  to  the  date  of  the  hearing;  but  it  was  directed  that  those 
"damages  accruing  before  and  those  accruing  after  the  original  order  of  the 
Commission  holding  the  terminal  charge  unlawful  and  unjust  be  shown 
separately,  with  leave  to  defendants  to  show  any  change  in  the  condi- 
tions since  the  date  of  the  order  of  the  Commission,  which  would  render 
the  entire  through  rate,  including  the  terminal  charge,  a  reasonable 
one.    Id. 

12.  Whatever  may  be  said  of  the  right  or  status  of  shippers  generally 
as  to  reparation  for  damages  resulting  from  a  rate  or  charge  declared  by 
the  Commission  to  be  unlawful,  the  Cattle  Raisers'  Association  of  Texas 
is  entitled  in  this  case  to  show  damages  to  its  members,  and  upon  such 
showing  the  Commission  will  order  reparation;  but  in  view  of  the  un- 
-settled  state  of  the  law  in  this  respect,  and  in  order  that  all  phases  of  the 
question  may  be  presented  to  the  court,  the  members  of  the  association 
seeking  damages  should  file  claims  in  the  nature  of  an  intervening  peti< 
tion.    Id. 

13.  Defendant's  refusal  to  furnish  cars  to  complainants  between  Feb- 
ruary 25  and  March  26  on  the  Deal  side  track  at  Meyersdale  and  the  side 
track  of  the  Savage  Brick  Company  at  Keystone  Junction,  while  furnish- 
ing and  offering  to  furnish  cars  to  complainants'  competitors  at  other 
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points,  under  the  circumstances  disclosed  by  the  evidence  and  described  in 
the  finding,  was  undue  and  unlawful  discrimination  against  complainants^ 
for  which  tliey  are  entitled  to  reparation.  Olade  Coal  Co.  v.  Baltimore  & 
0.  R.  Co.  220. 

14.  While  the  Commission  found  as  a  fact  that  the  charges  of  defendant- 
were   in   some  instances   unreasonable,,  it  made  no  attempt  to  formulate 
an  order,  as  it  had  no  power  to  prescribe  the  rate  that  should  be  put  into- 
eflfect:  but  it  held  that  complainant  might  apply  to  it  for  reparation  in 
case  it  should  thereafter  be  compelled  to  pay  rat^s  in  excess  of  those  indi- 
cated.    Barrow  v.  Yazoo  d  3/.  T'.  R.  Co.  333. 

15.  Where  the  record  was  not  sufficiently  definite  to  enable  the  Com- 
mission to  make  an  order  for  reparation,  it  held  the  case  open  to  enable  the- 
complainant  to  present  further  testimony  upon  that  branch  of  the  case. 
Denison  Light  rf  Power  Co.  v.  Missouri,  K.  d  T.  R.  Co.  337. 

10.  The  complainants  are  not  entitled  to  reparation,  although  they  have 
apparently  paid  for  the  transportation  of  bananas  from  Lynchburg  to- 
Danville,  which  were  in  fact  never  transported,  where  the  result  to  them 
was  the  same  in  money  as,  and  more  favorable  in  convenience  than,  though 
the  entire  carload  had  been  shipped  to  Lynchburg  and  the  half  reshipped.. 
Gardner  d  Clark  v.  Southern  R.  Co.  342. 

17.  The  defendant  can  claim  no  benefit  from  its  own  wrong,  and  hence- 
it  is  not  entitled  to  reparation  where  it  permits  a  shipper  to  do  acts  in. 
<lisregard  of  its  regulations,  which  result  in  charges  below  those  applica- 
ble under  defendant's  published  tariff.    Id. 

18.  The  complainants  are  entitled  to  reparation  to  the  extent  of  13  cents 
per  100  lbs.,  amounting  to  $130  on  their  shipments,  where  the  defendant's 
rate  was  43  cents  to  Danville  and  20  cents  to  Lynchburg.  The  20  cent  rate- 
to  Lynchburg  violated  the  Act  to  Regulate  Commerce  in  that  it  was  15 
ct-nts  below  the  rate  which  was  justified  by  competition  from  Baltimore* 
or  elsewhere.    Id. 

10.  Although  the  allegations  concerning  reparation,  contained  in  the- 
original  petition  asking  the  Commission  to  order  the  defendants  to  desist 
from  imposing  an  unreasonable  and  unjust  terminal  charge,  are  plainly 
Ruflicient  to  constitute  the  basis  for  an  award  of  damages,  the  defendants 
are  entitled,  before  the  hearing,  to  a  specification  showing  in  detail  the- 
amounts  for  which  recovery  is  sought.  Cattle  Raisers*  Asso,  v.  Ohicago^ 
B.  d  Q.  R.  Co.  83. 

RES  JUDICATA.     See  Judome:?ts. 

RULES. 

Merely  putting  in  evidence  defendant's  rule  of  car  apportionment  is  in- 
sufficient to  show  discrimination  against  the  complainant ;  the  actual  effect. 
of  the  rule  during  the  time  covered  by  the  complaint  is  necessary  to  a  de- 
termination of  the  question  of  unfairness  in  the  distribution  of 
Richmond  Elevator  Co.  v.  Pere  Marquette  R.  Co.  629. 
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HYE. 


Rates  on.  Cannon  Falls  Farmers*  Elevator  Co,  y.  Chicago  O.  W.  R. 
'Co.  650. 

JSALT. 

Rates  on.     Re  Transportation  of  Salt  from  Hutchinson,  1. 
Re  Transportation  of  Salt,  148. 

«ASH. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

SASH  WEIGHTS. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded  with 
/sash  weights  as  compared  with  other  commodities.  Central  Yellow  Pine 
Asso.  V.  Illinois  C.  R.  Co.  533. 

Tift  V.  Southern  R.  Co.  577. 

SAWDUST. 

Freight  classification  of.  Duluth  Shingle  Co.  y.  Duluth,  8.  8.  d  A.  R. 
€o.  489. 

SCHEDULES  OR  TARIFFS. 

1.  The  carriers  will  be  afforded  an  opportunity  to  adjust  their  tariffs 
and  arrangements,  and,  if  so  advised,  present  the  subject  to  Congress,  pro- 
Tided,  however,  that  in  the  meantime  all  carriers  which  do  not  publish 
and  maintain  import  and  export  tariffs  shall  file  with  the  Commission,  as 
promptly  as  possible,  a  statement  of  the  rates  actually  charged.  If  the 
Act  is  not  amended  within  a  reasonable  time,  it  will  be  the  duty  of  the 
Oommission  to  enforce  the  publication  of  import  and  export  rates  in  the 
manner  now  provided  by  law.    Re  Publication  d  Filing  of  Tariffs,  55. 

2.  The  Act  to  Regulate  Commerce  now  requires  the  publication  of  im- 
port and  export  tariffs  in  the  same  manner  as  domestic  tariffs.    Id. 

3.  If  carriers  are  to  any  extent  relieved  from  giving  the  notice  now  re- 
quired, of  advances  and  reductions  in  rates  upon  foreign  commerce,  they 
■should  in  all  cases  file  with  the  Commission  the  rates  actually  made,  and 
give  such  further  notice  to  the  public  as  may  be  possible.    Id. 

4.  Public  policy  urgently  requires  that  the  inland  transportation  of  im- 
port and  export  commerce  should  be  subject  to  the  Act  to  Regulate  Com- 
merce, and  the  publishing  and  maintaining  of  tariffs  upon  such  traffic 
imposes  in  some  instances  no  hardship  upon  the  carrier.  There  may  be 
•cases  in  which  a  modification  of  this  rule  would  be  of  service  to  the  car- 
rier without  detriment  to  the  public,  and  perhaps  other  instances  in  which 
«uch  a  modification  should  be  granted  in  the  intetest  of  both  the  carrier 
and  the  public.  This  can  only  be  accomplished  by  an  amendment  of  the 
Act,  since  the  provisions  of  the  statute  are  mandatory,  and  the  Commission 
luis  no  power  to  modify  their  requirements.     Id. 

5.  The  provisions  of  section  six  of  the  Act  to  Regulate  Commerce  are  not 
complied  with  by  posting  a  notice  stating  that  tariffs  may  be  inspected 
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upon  application  to  the  carrier's  agent.    Past  on  Tie  Co.  v.  Detroit  8.  JSL 
Co.  422. 

0.  When  charges  for  refrigeration  are  applied  in  the  transportation  of 
perishable  freight,  such  charges  should  be  published  and  adhered  to  as  all 
otlier  charges  for  transportation  are  published  and  observed.  The  same 
considerations  of  justice  and  public  policy  which  require  this  in  case  of 
the  freight  rate  apply  to  the  charge  for  refrigeration.  Re  TransportatiotL 
of  Fruit,  3G0. 

7.  It  is  the  duty  of  railroad  companies,  under  the  Act  to  Regulate  Com- 
merce, to  print,  publish,  and  file  tariffs  showing  rates,  which  are  so  sim* 
plified  that  persons  of  ordinary  comprehension  can  understand  them;  and 
a  notation  in  the  tariff  of  one  carrier,  making  reference  to  the  tariff  of 
some  competing  carrier,  does  not  meet  the  requirement  of  the  law  that 
the  rate  charged  shall  be  published  and  filed.  U.  B,  Pitta  d  Son  ▼.  8K 
Louis  d  8.  F.  R.  Co.  084. 

8.  Defendants'  rate  on  horses  and  mules  in  less  than  carloads  front 
Bayou  Sara,  La.,  to  St.  Louis,  Mo.,  is  the  double  first  class  rate  of  $1.80 
per  100  lbs.  upon  an  estimated  weight  of  2,000  lbs.  for  each  additional 
animal.  The  distance  covered  is  067  miles.  This  rate  when  applied  to 
the  transportation  of  a  single  animal  is  not  unreasonable,  but  it  is  un- 
reasonable for  the  shipment  of  four  animals,  amounting  in  this  case  to 
$90,  while  the  charge  upon  a  carload  of  twenty-five  animals  is  only  $100. 
Defendants'  less  than  carload  tariff  would  be  rendered  more  just  by  re- 
ducing the  charge  to  90  cents  per  100  lbs.,  first  class  rate,  increasing  the 
estimated  weight  of  the  first  animal  to  4,000  lbs.  and  leaving  the  rates 
for  the  additional  animals  as  they  now  are,  at  1,500  lbs.  for  the  second 
and  1,000  lbs.  for  all  others  included  in  the  shipment.  Barrovo  v.  Yazoo 
d  M.  V.  R.  Co.  333. 

9.  The  Texas  &  Pacific  Railway  Company's  rate  on  beef  cattle  in  carloads 
from  Ft.  Worth,  Tex.,  to  New  Orleans,  La.,  is  42^  cents'  per  100  lbs,,  and 
$15  per  car  additional,  when  shipment  is  made  in  lots  of  less  than  ten  car- 
loads. L'pon  complaint  against  the  imposition  of  the  additional  $15  per 
car, — Held,  that  the  charge  of  $15  per  car  in  addition  to  the  rate  of  42^ 
cents  per  100  lbs.  is  unreasonable  when  applied  to  single  carload  ship- 
ments.    'Sew  Orleans  Live  Stock  Exch.  v.  Texas  d  P.  R.  Co.  327. 

10.  Cowpeas,  like  clover  and  other  grasses,  are  sown  and  then  turned 
over  by  the  plow  for  the  purpose  of  soil  improvement,  but  this  is  not  a 
reason  why  cowpeas  should,  in  the  adjustment  of  freight  rates,  be  classed 
as  a  fertilizer,  ^^hich  is  applied  directly  to  the  soil;  and  cowpeas  are 
further  distinguished  from  fertilizer  in  that  fertilizer  furnishes  the  car- 
rier much  greater  tonnage,  cowpeas  have  much  greater  value,  and  the 
vine,  as  well  as  the  pea  itself,  is  used  as  a  food  product.  Swaffield  v.  At'- 
lantic  Coast  Line  R.  Co.  281. 

11.  The  charge  imposwl  by  the  Atlantic  Coast  Line  Railroad  Company,  of 
one  cent  higher  than  class  D  rates  on  cowpeas  shipped  from  South  Caro- 
lina and  North  Carolina  points  to  New  Orleans,  is  ui-  -  sonahle  and  unjust^ 
and  cowpeas  should  be  placed  by  it  in  class  D,  and  carried  at  the  rate  fixed 
for  that  class.    Id. 
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12.  Treating  the  transportation  of  the  log  to  the  mill  by  one  line,  and 
the  transportation  of  the  lumber  from  the  mill  by  another  line,  as  a 
through  shipment,  involves  the  right  to  mill  in  transit;  and  when  that 
privilege  is  granted,  the  tariff  should  show  upon  its  face  that  the  trans- 
portation covers  carriage  of  the  log  to  and  the  lumber  from  the  mill;  and 
the  division  allowed  to  the  carrier  of  the  log  should  be  named  in  all  cases. 
Central  Yellow  Pine  Asso.  v.  Vickshurg,  8.-d  P.  R.  Co,  193. 

13.  Defendants  publish  a  certain  rate  on  lumber  from  stations  upon  their 
lines,  which  must  be  strictly  observed  and  charged  to  all  shippers  alike; 
and  they  are  not  entitled,  under  the  Act  to  Regulate  Commerce,  to  grant 
a  division  of  the  rate  to  the  owner  of  a  lumber  mill  as  compensation  to 
him  for  the  cost  of  bringing  his  logs  to  the  mill  by  steam  railroad,  horse 
railroad,  wagon,  or  any  other  means  of  conveyance.    Id. 

14.  While  an  association  of  shippers  has  no  direct  interest  in  a  deter- 
mination of  the  question  as  to  whether  divisions  or  allowances  from  pub- 
lished tariff  rates,  made  by  defendants  to  tap  lines  owned  or  controlled  by 
other  shippers,  constitute  departures  from  the  published  rates,  it  has 
such  an  indirect  interest  as  entitles  it  under  the  statute  to  maintain  a 
proceeding  to  have  such  division  declared  unlawful.    Id, 

15.  The  act  of  February  19,  1903  (the  so-called  "Elkins  law"),  which 
applies  both  to  the  carrier  and  the  party  receiving  the  concession,  has  been 
systematically  and  continuously  violated  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company,  and  the  Colorado  Fuel  &  Iron  Company  from  the 
day  of  its  passage  down  to  November  27,  1904,  when  the  tariffs  upon  which 
coal  moved  were  reduced  in  all  cases  $1.15.  Re  Transportation  of  Coal  d 
Mine  Supplie^f  473. 

16.  The  Atchison,  Topeka  &  Santa  F€  Railway  Company  violated  the  Act 
to  Regulate  Commerce,  which  requires  carriers  to  punish  and  adhere  to 
their  tariffs,  by  publishing  rates  on  interstate  shipments  of  coal  from 
mines  in  Colorado  and  New  Mexico,  which,  under  the  tariffs,  applied  only 
to  the  transportation  thereof,  but  which  for  the  Colorado  Fuel  &  Iron  Com- 
pany were  made  by  the  railway  company  to  include  the  price  of  the  coal, 
and  such  price  was  paid  by  the  fuel  and  iron  company  to  the  railroad 
company.    Id, 

17.  Storage  rates  and  regulations  enforced  by  common  carriers  subject 
to  the  Act  to  Regulate  Commerce  must  be  published  at  their  stations  and 
filed  with  the  Commission.     Blachman  v.  Southern  R,  Co,  352. 

SCHOOL  SLATES. 
Rates  on.    Chamber  of  Commerce  of  Chattanooga  v.  Southern  R,  Co,  118. 

SCREEN  FRAMES. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  S.  8.  d  A.  R.  Co.  489. 

SCROLL  WORK. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  S.  8,  d  A.  R.  Co,  489. 
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SHELVES. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

SHINGLKS. 

Rates  on.    Duluth  8hingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

SHUTTERS,  INSIDE  AND  OUTSIDE. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R,  Co.  489. 

SLATES. 

Rates  on.    Chamber  of  Commerce  of  Chattanooga  v.  Southern  R.  Co,  118. 

SLEIGH  WOOD. 

Freiglit  classification  of.     Duluth  Shingle  Co.  v.  Duluth,  8.  8,  d  A.  B, 

Co.  489. 

SNAPPED  CORN. 

Rates  on.     H.  B.  Pitts  d  Son  v.  St.  Louis  d  8.  F.  R.  Co.  084. 

SPINDLES. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8,  S.  d  A.  R.  Co.  489. 

SPOKES. 

Frei<rlit  classification  of.     Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R. 

Co.  489. 

SPOOLS   FOR  BARB  WIRE. 

Frcij^lit  classification  of.     Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R, 

Co.  489. 

STAIR  WORK. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

STAVES. 

Freight  classification  of.     Duluth  Shingle  Co,  v.  Duluth,  8.  8,  d  A,  R, 

Co.  489. 

STEEL  AND  IRON  RAILS. 

Table  showing  total  annual  freight  tonnage  of  steel  and  iron  rails  and 
other  conimodities.     Central  Yellow  Pine  Asso.  v.  Illinois  C.  R,  Co,  534. 

Tift  V.  Southern  R.  Co.  .5G8. 

STOCK  YARDS. 

1.  It  is  not  an  itii.:.\v.u1  discrimination  between  eommoditiea.  for  the 
defendant  railroad  compaiiy  to  deliver  carloads  of  dead  freight  to  the 
Southern  Railway  for  consignees  in  Louisville,  and  to  refuse  to  deliver  lire 
slock  to  the  same  railway  at  Louisville  consigned  to  a  particular  stock 
yards,  where  the  defendant  railroad  company  is  under  a  contract  with  a 
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•competing  stock  yards  company  to  deliver  all  live  stock  to  such  company, 
Railroad  Commission  of  Kentucky  v.  Louisville  d  N.  R.  Co.  173. 

2.  Section  seven  of  the  Act  to  Regulate  Commerce  is  not  violated  by  a 
railroad  company  in  making  and  carrying  out  an  exclusive  contract  wi^h 
a  stock  yards  company  for  the  exclusive  delivery  to  that  company  of  live 
i?tack  in  the  city  of  Louisville,  although  in  carrying  out  such  contract  it 
refuses  to  deliver  to  another  railroad  company  for  delivery  to  a  com- 
peting stock  yards,  live  stock  consigned  to  such  competing  stock  yards.    Id. 

3.  A  railroad  company  does  not  violate  the  Act  to  Regulate  Commerce  by 
making  and  carrying  out  an  exclusive  contract  with  a  stock  yards  com- 
pany, by  which  it  delivers  all  live  stock  transported  by  it  to  the  yards 
of  such  stock  company.     Id, 

STORAGE. 

1.  Storage  rates  and  regulations  enforced  by  common  carriers  subject  to 
the  Act  to  Regulate  Commerce  must  be  published  at  their  stations  and  filed 
with  the  Commission.     Dlackman  v.  Southern  R.  Co.  352. 

2.  The  Southern  Railway  Company  in  applying  to  complainants'  inter- 
state traffic  at  Macon,  Ga.,  the  storage  rates  prescribed  by  the  Georgia 
Railroad  Commission,  and  the  Columbia,  Newberry  &  Laurens  Railroad 
Company  in  applying  to  complainants'  interstate  traffic  at  Columbia,  S.  C, 
the  storage  rates  prescribed  by  the  South  Carolina  Railroad  Commission, 
did  not  violate  the  Act  to  Regulate  Commerce,  although  such  storage  rates 
were  in  excess  of  the  usual  public  warehouse  charges  in  Macon  and  Colum- 
bia.   Id. 

3.  A  railroad  freight  depot  and  a  public  storage  warehouse  are  not  used 
for  similar  purposes,  and  the  charge  for  storage  in  the  railroad  depot  may 
properly  \ye  made  higher  than  the  public  warehouse  charge,  with  the  object 
of  compelling  the  expeditious  removal  of  freight.     Id. 

STORE  FRONTS,  WOODEN. 

Rates  on.    Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  489. 

SUGAR. 

Rates  on.  Lehman- Hig  gin  son  Grocery  Co.  v.  Atchison,  T.  d  8.  F.  R. 
€o.  460. 

Blackman  v.  Southern  R.  Co.  352. 

SUPREME  COURT. 

Estoppel  by  Decision  of,  see  Judgment. 

SWITCH. 

No  such  undue  preference  or  unjust  discrimination  as  would  warrant 
an  order  of  relief  or  for  reparation  is  shown  under  complainant's  claim 
that  he  was  subjected  to  an  unreasonable  disadvantage  by  refusing  him  a 
private  switch  and  providing  his  competitor  in  the  coal  business  with  one, 
thereby  compelling  him  to  unload  coal  at  an  inconvenient  point  near  the 
outskirts  of  the  town,  where  it  appeared  that  complainant  really  desired 

10  I.  C.  C.  Rep.— 49. 
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to  use  a  passing  siding  of  defendant  for  the  purpose  of  unloading  hii  coaL 
Parks  V.  Cincinnati  d  M.  Valley  R.  Co.  47. 

TARIFFS.    See  Schedules  ob  Tabiffs. 

TELEGRAPH  POLES. 

Freight  classilication  of.     Duluth  Shingle  Co,  v.  Duluth,  8.  8.  d  A,  R^ 

Co.  489. 

TELEPHONE  POLES. 

Freight  classification  of.     Duluth  Shingle  Co,  y.  Duluth,  8,  8,  d  A.  iS. 

Co.  489. 

TERMINAL  CHARGE. 

In  proceedings  to  determine  the  reasonableness  of  a  through  rate  as  aug- 
mented by  an  alleged  unlawful  terminal  charge,  all  the  carriers  partici- 
pating in  the  through  rate  are  proper  parties,  but  not  necessary  parties,. 
as  tlie  only  necessary  parties  defendant  are  the  carriers  who  retain  the 
terminal  charge  for  their  own  use.  Cattle  Raisers*  Asso.  v.  Chicago,  B,  d 
(J.  R.  Co.  83. 

Proceedings  for  Reparation  for  Illegal  Terminal  Charge,  see  Reparation* 

TP:RiMINAL  IL\ILROADS. 

See  also  heading  Through  RateSy  under  title  Rates. 

Excessive  Division  of  Through  Rate  in  Favor  of  Carrier  Owned  and  Con- 
trolled by  Shipper,  as  Constituting  a  Rebate,  see  Rebates. 

THROUGH  RATES. 

See  heading  Through  Rates,  under  title  Rates. 

THROCGH  ROUTE. 

1.  While  defendant  carrier  was  entitled  to  insist  upon  the  applicatioD 
of  the  throu^'h  rate  to  the  through  shipment  on  its  line  to  Hope,  Ark.,  in- 
stead of  applying  the  sum  of  local  rates  based  upon  Texarkana,  Ark.,  which 
sum  was  less  than  the  published  through  charge,  it  could  not  lawfully  re- 
fuse to  receive  and  carry  complainant's  freight  to  Texarkana  under  the- 
local  rate  to  that  ]>oint,  even  though  the  complainant*8  attempt  to  ship  its 
freight  to  Texarkana  was  for  the  purpose  of  having  it  subsequently  re- 
shipped  from  that  point  by  another  line  to  Hope,  Ark.  Hope  Cotton  Oil 
Co.  V.  TiJ-as  it  P.  R.  Co.  C96. 

2.  Defendants  are  unlawfully  engaged  in  pooling  the  traffic  in  citrus- 
fruits  originating  in  southern  California  and  carried  by  them  and  their 
connect  i(»ns  to  eastern  markets,  but  further  action  upon  this  branch  of  the 
proceeding  is  reserved  by  the  Commission,  in  view  of  the  pendency  in  the 
United  States  ISu])renie  Court  of  an  appeal  from  a  like  decision  of  the 
circuit  court  for  the  southern  district  of  California,  in  a  suit  brought  by 
this  Couuuission.  to  enforce  its  order  herein  prohibiting  the  defendants 
from  contiuuin*;  to  ajiply  and  enforce  a  provision  in  their  tariff  reserving. 
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to  themselves  the  routing  of  this  traffic  to  eastern  destinations,  and  de- 
piivinp:  the  shippers  of  their  right  to  determine  which  of  various  estab- 
lished routes  shall  be  used  for  the  transportation  of  their  property.  Con- 
solidated Forwarding  Co,  v.  Southern  P.  Co,  690. 

TOBACCO. 

Table  showing  comparison  of  total  annual  tonnage  of  tobaooo  with  that 
of  other  commodities.     Tift  v.  Southern  R.  Co,  568. 

VALUATION. 

The  regulation  by  a  carrier  whereby  the  freight  rate  on  perishable  fruit 
is  increased  in  proportion  to  the  carload  valuation  fixed  by  the  shipper  ia 
lui reasonable  and  unjust.  Georgia  Peach  Growers*  Asso,  v.  Atlantic  Coaet 
Line  R,  Co,  255. 

WAGONS  AND  CARRIAGES. 

Table  showing  comparison  of  total  annual  tonnage  of  wagons  and  car- 
riages with  that  of  other  commodities.    Tift  v.  Southern  R,  Co,  566. 

W  AGON  WOOD. 

Freight  classification  of.    Duluth  Shingle  Co.  v.  Duluth,  S,  S.  d  A,  R, 

Co.  489. 

WAINSCOTING. 

Rates  on.    Duluth  Shingle  Co,  v.  Duluth,  8,  S,  d  A,  R,  Co,  489. 

WALNUT  LUMBER. 

Freight  classification  of.    Duluth  Shingle  Co.  v.  Duluth,  S.  S.  d  A.  R.. 

Co.  489. 

WAREHOUSE. 

1.  Storage  rates  and  regulations  enforced  by  common  carriers  subject 
to  the  Act  to  Regulate  Commerce  must  be  published  at  their  stations  and 
filed  with  the  Commission.    Blackman  v.  Southern  R.  Co.  352. 

2.  The  Southern  Railway  Company  in  applying  to  oomplainants'  inter- 
state traffic  at  Macon,  Ga.,  the  storage  rates  prescribed  by  the  Georgia 
Railroad  Commission,  and  the  Columbia,  Newberry  ft  Laurens  Bailroad 
Company  in  applying  to  complainants'  interstate  tralBc  at  Columbia,  8.  C.» 
the  storage  rates  prescribed  by  the  South  Carolina  Railroad  Conmiission^ 
did  not  violate  the  Act  to  Regulate  Commerce^  although  such  storage  rates 
were  in  excess  of  the  usual  public  warehouse  charges  in  Maoon  and  Colum* 
bia.    Id. 

3.  A  railroad  freight  depot  and  a  public  storage  warehouse  are  not  used 
for  similar  purposes,  and  the  charge  for  storage  in  the  railroad  depot  may 
properly  be  made  higher  than  the  public  warehouse  charge^  with  the  object 
of  compelling  the  expeditious  removal  of  freight.    Id, 

WATER  COMPETITION. 

An  undue  discrimination  is  made  by  the  defendAnts  In  fixing  their  xmtet 
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for  transporting  lumber  to  points  on  the  New  York  &  Long  Branch  Rail* 
road  by  adding  to  the  rate  to  New  York  city  an  arbitrary  charge  of  5 
cents  per  100  lbs.  when  the  shipping  point  is  Saginaw,  Mich.,  but  only 
2  cents  per  100  lbs.  when  the  shipping  point  is  Buffalo,  N.  Y.  Water  com- 
petition between  Buffalo  and  New  York  affects  the  rates  to  New  York, 
but  it  justifies  no  wider  difference  in  the  rates  from  Saginaw  and  Buffalo 
to  these  interior  destinations  than  exists  in  the  rates  from  these  shipping 
points  to  New  York.    Mershon  S.  P.  d  Co.  v.  Central  R.  Co.  456. 

WHEAT. 

Rates  on.    Aberdeen  Group  Commercial  Aaao.  v.  Mobile  d  O.  R.  Co.  289. 
Camion  Falls  Farmers*  Elevator  Co.  v.  Chicago  O.  W.  R.  Co.  650. 
Wichita  v.  Missouri  P.  R.  Co.  35. 

WINDOW  FRAMES. 

Rates  on.     Duluth  Shingle  Co.  v.  Duluth,  S.  8.  d  A.  R.  Co.  4S9. 

WINDOW  GLASS. 

Table  showing  car  capacity  and  actual  loading  capacity  when  loaded  with 
window  glass  as  compared  with  other  commodities.  Central  Yellow  Pim€ 
Asso.  V.  Illinois  C.  R.  Co.  533. 

Tift  V.  Southern  R.  Co.  577. 

WINDOW  SCREENS. 

Rates  on.     Duluth  Shingle  Co.  v.  Duluth,  8.  8.  d  A.  R.  Co.  48D. 

WINDOW  STOCK. 

Freight  classification  of.     Duluth  Shingle  Co.  v.  Duluth,  8.  8,  d  A.  tL 

Co.  489. 

WINES,  LIQUORS,  AND  BEERS. 

Table  showing  comparison  of  total  annual  tonnage  of  wines,  liquors,  and 
beers  with  that  of  other  commodities.    Tift  y.  Sauihem  B.  Co.  568. 
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